                                                                    STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 20th day of January, 2004.

In the Matter of Sewer and Water Tariff 
)
Case No. ST-2003-0562
Filings Made by Osage Water Company
)
Tariff Nos.
JS-2003-2115,  


)
JW-2003-2114, YW-2004-0278, & 


)
YS-2004-0279

ORDER REGARDING MOTION TO DISMISS AND REJECT TARIFFS  

On January 14, 2004, the Office of the Public Counsel filed a motion asking the Commission to dismiss and reject the sewer and water tariffs, filed by Osage Water Company, that are the basis for this rate case.  Public Counsel’s motion is based on two premises.  First, that Osage Water has failed to establish a prima facie case that its cost of service exceeds the revenue it receives under its current water and sewer tariffs.  Second, that Osage Water continues to fail to provide its customers with safe and adequate service and as a result should not be allowed to increase its rates until it does provide safe and adequate service.  

On January 15, the Commission issued an order informing the parties that the Commission would consider Public Counsel’s motion to dismiss and reject tariffs at the prehearing conference already scheduled for January 20.  The parties were directed to present their arguments regarding Public Counsel’s motion at the prehearing conference, and were advised that if they wished to present written arguments, such arguments should be submitted at that time.

Counsel for Osage Water, the Staff of the Commission, and Public Counsel appeared at the prehearing conference on January 20 and presented arguments. Staff argued that the Commission’s rule on summary disposition – 4 CSR 240-2.117 – precludes the granting of a motion for summary determination in a rate case because it specifically provides that the rule does not apply in a case seeking a rate increase.  Staff also points out that Section 393.150, RSMo 2000, requires that the Commission provide a full hearing before making a ruling on a suspended tariff that would increase rates.  Osage Water agreed with Staff’s position. 

Public Counsel’s motion contains two separate arguments.  If either is found to be correct, Osage Water’s tariffs should be rejected.  First, Public Counsel argues that Osage Water has failed to present a prima facie case to justify its request to increase its water and sewer rates.  According to the affidavit of Public Counsel’s witness, Kimberly K. Bolin, the direct and rebuttal testimony of William P. Mitchell does not contain any evidence of the actual cost the company incurred to provide service to its customers during the test year and does not contain any documented evidence regarding the company’s proposed capital structure or rate of return. 

Section 393.150.2, RSMo 2000, provides that “at any hearing involving a rate sought to be increased, the burden of proof to show that the increased rate or proposed increased rate is just and reasonable shall be upon the … water corporation or sewer corporation.”  Commission rule 4 CSR 240-2.130(7)(A) provides that a party’s prefiled direct testimony shall include “all testimony and exhibits asserting and explaining the party’s entire case-in-chief.”  Therefore, if Osage Water’s direct testimony fails to show that the increased rate that it proposes is just and reasonable, it has failed to meet its burden of proof.  In essence, Public Counsel is asking for a directed verdict.

A directed verdict is not a summary disposition within the meaning of 4 CSR 240-2.117, and therefore that regulation does not preclude the Commission from considering Public Counsel’s motion.  In fact, the Commission does not have a specific procedural rule dealing with such a motion.  A directed verdict is simply a determination by the tribunal that the party having the burden of proof has failed to present sufficient evidence to carry its burden.  In a civil court, a motion for directed verdict would be appropriate at the close of the case in chief of the party having the burden of proof.  In a Commission case, direct testimony is prefiled and, in this case, has been before the Commission for months.  4 CSR 240-2.130(7)(A) requires that direct testimony include “all testimony and exhibits asserting and explaining that party’s entire case-in chief.”  4 CSR 240-2.130(8) provides that no party is permitted to supplement its prefiled direct testimony without leave of the Commission.  Therefore, even though the hearing has not yet physically convened, Osage Water’s case-in-chief has already been submitted to the Commission.  Therefore, a motion for directed verdict is appropriate at this time. 

An examination of the testimony offered by Osage Water indicates that it has indeed failed to present sufficient evidence to justify a rate increase.  Much of the testimony that has been offered is taken up with arguing that the Commission should allow Osage Water to recover in its rates for the cost of additional services and employees that Osage Water claims it would like to use to provide better service to its customers.  It presents hypothetical budgets that it asks the Commission to fund through a rate increase.  But a rate case before this Commission is based on the costs incurred by the company in a past test year.  In this case, the test year used in the testimony of Staff and Public Counsel was the twelve months ending June 30, 2003.  Osage Water acknowledged at the prehearing conference on January 20, 2004, that the twelve months ending June 30, 2003, was the appropriate test year.  Since Osage Water has not established its costs incurred in that test year, it has not met its burden of proof and is not entitled to a rate increase. 

In addition to its failure to meet its burden of proof, Osage Water has failed to comply with Commission rule 4 CSR 240-2.130(7)(A) in that it failed to present its entire case-in-chief in its direct testimony.  This requirement is necessary to allow all parties to prepare for hearing and to avoid unfair surprise.  It is not enough to speculate that holes in its case can be patched through rebuttal or surrebuttal testimony or through cross-examination of witnesses of other parties.  Osage Water’s failure to present its case in direct testimony is a further and independent basis for dismissing this case and rejecting Osage Water’s tariffs. 

The second argument in Public Counsel’s motion is that Osage Water is currently not providing safe and adequate services to its customers and that until it does so it should not be allowed to receive a rate increase.  In most cases, the determination of whether a company is providing safe and adequate service would be a question of fact to be determined at hearing.  However, the Commission has already determined, in a complaint case brought by Staff, that Osage Water is not able to provide safe and adequate service to its customers.
  As a result of that complaint, the Commission directed its Staff to file a

petition in the Circuit Court of Camden County seeking the appointment of a receiver to assume control of Osage Water.  That case is currently awaiting trial in circuit court.
   Osage Water presented no evidence to even suggest that the service it provides to its customers has improved since the Commission determined that it was providing substandard service.  Indeed, the comments received from Osage Water’s customers at a

local public hearing held on January 13, 2004, indicate that the service Osage Water provides to its customers has not improved. 

The Commission will not allow a company to increase its rates while it is unable or unwilling to provide safe and adequate service to its customers.  In order for a rate to be just and reasonable, it must be fair to both the company and its customers.
  The Commission has previously allowed this company to increase its rates while providing poor service to its customers.  That rate increase did not result in an improvement in service and there is no reason to believe that a further rate increase will improve service to Osage Water’s customers.  Allowing a company to charge even more for what is already inadequate service is not fair to the customers and will not be allowed. 

This is not a new position for the Commission.  As Public Counsel points out in its motion, in a 1963 case regarding North Missouri Telephone Company,
 the Commission held that a local telephone company that had not modernized its plant – or increased its rates – for forty years was not providing adequate service for its customers.  In refusing to allow the company to increase its rates until it was able to provide adequate service, the Commission stated the following principle:

All utilities are entitled to a fair return on investment but the utility and the commission should never lose sight of the cardinal principal of regulation, that the public should and must receive adequate service.  Until the subscribers and the general public who may subscribe to telephone service from North Missouri Telephone Company receive the adequate service to which they are entitled, this commission would be derelict in its duty in imposing a higher monthly rate for the antiquated service now being furnished.
 
The North Missouri case is not the only occasion in which this Commission has refused to allow a rate increase for a company that was providing inadequate services.  In a 1955 case, In re Western Light and Tel. Co., Inc., 
 the Commission refused to allow a company to increase rates for a community that was receiving substandard telephone service.  Similarly, in In re Middle States Util. Co. of Missouri,
 the Commission held that a telephone company would not be allowed to increase rates when the service it provided its customers was inefficient and inadequate.

Nor is it only this Commission that has refused to allow a company to increase rates while failing to provide safe and adequate service.  Other regulatory bodies in other states have taken the same position.  For example, the Pennsylvania Public Utility Commission refused to allow a rate increase for a water company that was providing inadequate and unreasonable service to its customers.
  The Pennsylvania P.U.C. has followed that principle in several subsequent cases.
  Similarly, the Idaho Commission refused to allow a rate increase for a company that was providing inadequate service.
  In a 1972 case, the

United States Court of Appeals upheld a decision by the Washington Metropolitan Area Transit Commission that refused a rate increase until service improved.

The Commission is mindful of the argument that a company providing poor service, such as Osage Water, needs a rate increase to be able to afford to provide better service.

However, that argument is not persuasive.  As this Commission has previously held:

The applicant should bear in mind that it is the obligation of the owner of a public utility to provide the plant and make the necessary investments in that plant in order to give public utility service, and it is not the obligation of the subscribers to pay rates which will permit the owner of the utility to build a plant upon which it can then base a request for further increases. 

Osage Water has gotten itself into a difficult financial position, but its customers are not obliged to rescue the company by paying higher rates for unsafe and inadequate service.  

After considering Public Counsel’s motion and the arguments of the parties, the Commission concludes that the tariffs submitted by Osage Water must be rejected.  Osage Water currently has four tariffs pending before the Commission as a part of this case.  Two were submitted in June of 2003 and were suspended until May 3, 2004.  The other two were submitted on September 4, 2003, along with the direct testimony of William Mitchell, and would have further increased Osage Water’s rates.  Those tariffs indicated that they would not become effective until July 6, 2004, and have not been suspended.  All four tariffs will be rejected. 

IT IS THEREFORE ORDERED:

1.
That the Office of the Public Counsel’s Motion to Dismiss and to Reject Tariffs is granted.

2.
That the tariffs issued by Osage Water Company to increase rates – Tariff Nos. JS-2003-2115, JW-2003-2114, YW-2004-0278, & YS-2004-0279 – are rejected.  The tariffs rejected are:

P.S.C. MO No. 1

3rd Revised Sheet No. 10, Canceling 2nd Revised Sheet No. 10

4th Revised Sheet No. 5, Canceling 3rd Revised Sheet No. 5

4th Revised Sheet No. 10, Canceling 3rd Revised Sheet No. 10

5th Revised Sheet No. 5, Canceling 4th Revised Sheet No. 5

3.
That the hearing scheduled to begin on February 9, 2004, is canceled. 

4.
That this order shall become effective on January 30, 2004.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Murray and Clayton, CC., concur

Gaw, Ch., not participating

Woodruff, Senior Regulatory Law Judge
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