Before the Public Service Commission

Of the State of Missouri

	In the Matter of the Cancellation of the Certificate of Service Authority of Orchard House Partnership
	)))
	             Case No. TD-2005-_______ 

	
	
	


motion to open case and cancel 

certificate of service authority


COMES NOW the Staff of the Missouri Public Service Commission (Staff) and for its Motion to Open Case and Cancel Certificate of Service Authority, respectfully states as follows:

1. On or about October 31, 1989, the Missouri Public Service Commission (Commission) granted a certificate of service authority to the Orchard House Partnership to provide shared tenant services in Case No. TA-90-17.  

2. The Commission has as the address for the Orchard House Partnership:  “21 N. Old Orchard Road, Webster Groves, MO 63119.”  However, as discussed below, the Orchard House Partnership no longer exists at that address.

3. The three partners comprising the Orchard House Partnership, as reflected in the Agreement, Amendment and Restatement of Articles of Partnership for Orchard House Partnership filed with the Commission in Case No. TA-90-17, and also as reflected by the Missouri Secretary of State’s web site, are:

Deaconess Hospital

6150 Oakland Avenue

St. Louis, MO 63139

Taylor-Morely-Simon, Inc.

1227 Fern Ridge Parkway

St. Louis, MO 63144

Sandave, Inc.

418 West Jackson

St. Louis, MO 63119

4. The Charter Number associated with partner Deaconess Hospital, No. N9129, according to the Secretary of State, is now held by the following:

Deaconess Health Services Corporation

c/o Jerry W Paul

211 N Broadway, Suite 1260

St. Louis, MO 63102

The Charter Number associated with partner Taylor-Morley-Simon, Inc., No. 81778, now references the following address:

Taylor-Morely-Simon, Inc.

17107 Chesterfield Airport Road

Chesterfield, MO 63005

Information on partner Sandave, Inc., remains current as reflected above.  Service of this pleading will take place on the most recent addresses described here.

5. In the Findings of Fact in the Report and Order in Case No. EC-96-255,
 the Commission found that:

Orchard House is a retirement facility located at 21 North Old Orchard Avenue, Webster Groves, Missouri. (Ex. 2, p. 1). Orchard House is a component of Deaconess Manor Association, a Section 501(c)(3) Missouri not-for-profit corporation which is fully owned by Deaconess Incarnate Word Health System. (Ex. 4, p. 2). Prior to July, 1993, Orchard House was owned by a partnership consisting of Deaconess Hospital (45 percent ownership), Taylor, Morley and Simon, Inc. (Taylor-Morley-Simon) (45 percent ownership), and a corporation owned by architect Dave Sanders (10 percent ownership). (Tr. 47).

It does not appear that there is an Old Orchard Road – the initial certification request using the word “Road” may have been submitted in error.  All references other than on the documents in the initial application case refer to the street as “Old Orchard Avenue.” 

6. Bethesda Health Group, Inc. applied for a certificate of service authority to provide shared tenant services at the same address where the Orchard House Partnership had authority to provide service:  21 North Old Orchard Avenue, Webster Groves, Missouri.  The Commission granted Bethesda Health Group, Inc. a certificate of service authority to provide service at that address in Case No. ZA-2004-0284 on March 12, 2004.  Review of the Commission’s records indicates that the most recent assessment against Orchard House Partnership that has been paid, for Fiscal Year 2004 (due July 15, 2003) was paid by Bethesda Health Group, Inc.  Bethesda Health Group, Inc., may have had ownership of the Orchard House premises for several years prior to 2004.


8.
Section 386.020(40) provides:

“Private shared tenant services” includes the provision of telecommunications and information management services and equipment within a user group located in discrete private premises as authorized by the commission by a commercial-shared service provider or by a user association, through privately owned customer premises equipment and associated data processing and information management services and includes the provision of connections to the facilities of local exchange telecommunications companies and to interexchange telecommunications companies.

The nature of this type of service appears exclusive.  Nevertheless, currently both Orchard House Partnership and Bethesda Health Group, Inc. hold certificates of service authority for the same address.

9.
On March 1, 2004, in response to the mailing containing the 2003 Annual Report form sent to the “21 N. Old Orchard Rd.” address from the Commission, Al Poelker, Senior Vice President, Senior Living, Bethesda Health Group, sent a note to the Commission that the Orchard House Partnership did not exist at that address and that no forwarding address was available.  (See Attachment A.)

10.
On or about July 19, 2004, in response to another mailing of the Commission to Orchard House Partnership, and after Bethesda Health Group, Inc., had received its certificate, Al Poelker, Senior Vice President, Senior Living, Bethesda Health Group, again sent a letter to the Commission that the Orchard House Partnership did not exist at that address.  (See Attachment B.)

11.
Because (1) the current occupant of the building has represented that Orchard House Partnership no longer exists at that address; (2) the Commission has previously found in Case No. EC-96-255 that the Orchard House Partnership entity that existed in 1989 no longer owns the facility at 21 North Old Orchard Avenue; and (3) the current occupant of the building has obtained a certificate of service authority to provide shared tenant services from the Commission in Case No. ZA-2004-0284, Staff recommends that the Commission cancel the certificate of service authority of the Orchard House Partnership and remove the Orchard House Partnership from the Commission’s Electronic Filing Information System (EFIS) records. 

12.
The Commission has the authority to cancel a telecommunications corporation certificate pursuant to Section 392.410.5 RSMo 2000, which provides:

Any certificate of service authority may be altered or modified by the commission after notice and hearing, upon its own motion or upon application of the person or company affected.

However, the Commission need not hold a hearing, if, after proper notice and opportunity to intervene, no party requests such a hearing.  State ex rel. Rex Deffenderfer Enterprises, Inc. v. Public Service Commission, 776 S.W.2d 494 (Mo. App. 1989).

13.
The Orchard House Partnership has paid its Commission assessments through 2004, but is delinquent in paying its 2005 assessment.  It is worthy to note that previous assessments, and definitely the 2004 assessment, have been paid for by Bethesda Health Group, Inc., perhaps inadvertently as Bethesda Health Group, Inc did not receive its certificate until 2004.  The Orchard House Partnership has not filed its 2002 or 2003 annual reports.  Based on the representations of the current occupant of the property and previous findings that the Orchard House Partnership departed from its involvement in the retirement facility at 21 North Old Orchard in 1993 or some time thereafter, it appears unlikely that the former occupant is likely to fulfill its current obligations, and very likely it is no longer providing service at that address.


WHEREFORE, the Staff recommends the Commission cancel the certificate of service authority granted Orchard House Partnership in Case No. TA-90-17 to provide shared tenant services. 
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Certificate of Service

I hereby certify that copies of the foregoing have been mailed or electronically mailed to all parties of record as shown below this 9th day of August 2004.








/s/ David A. Meyer
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	Office of the Public Counsel

Governor Office Building, Suite 650

200 Madison Street

P. O. Box 7800

Jefferson City, MO 65102


	Deaconess Health Services Corporation

c/o Jerry W Paul

211 N Broadway, Suite 1260

St. Louis, MO 63102

	Taylor-Morely-Simon, Inc.

17107 Chesterfield Airport Road

Chesterfield, MO 63005
	Sandave, Inc.

418 West Jackson

St. Louis, MO 63119


� Deaconess Manor Association, a Missouri not-for-profit Corporation, d/b/a Orchard House v. Union Electric Company (August 8, 1997).


� “Bethesda completes Tenet deal.  St. Louis-based Bethesda Health Group said it completed the purchase of three elder-care centers from Tenet Healthcare. Terms of the deal weren't disclosed. The three properties are the 180-bed South Gate Care Center in Oakville, the 150-unit South Gate Terrace Retirement Apartments in Oakville and the 171-unit Orchard House Retirement Community in Webster Groves. The new names of the centers are Bethesda Southgate, Bethesda Terrace and Bethesda Orchard, respectively.”  St. Louis Business Journal, July 1, 1999 (emphasis supplied).
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