
JOINT DPL: CASE NO. TO-2006-0299
ARTICLE XVIII – xDSL

	Issue Statement
	Issue No.
	Sec.

Nos.
	Socket Language
	Socket Preliminary Position
	CenturyTel Language
	CenturyTel Preliminary Position

	Should Socket be allowed to use UNEs in conjunction with its desired xDSL technologies and equipment to provide xDSL services to end user customers? 

RESOLVED
	1
	1.0
	1.0
Introduction
1.1
CenturyTel agrees to provide Socket with access to UNEs in accordance with the terms and conditions set forth in this Article and Article VII, and Applicable Law, and the general terms and conditions applicable to UNEs under this Agreement and at the rates set forth in the Pricing Schedule to this Agreement and this Article, for Socket to use in conjunction with its desired xDSL technologies and equipment to provide xDSL services to end user customers.  


	
	
	Resolved – CenturyTel has agreed to Socket’s proposed Sections 1.0 and 1.1.


	Should the Article contain definitions applicable to the Article and the provisioning of xDSL services?
	2
	2.0
	2.0
Definitions

2.1
An “xDSL-Capable Loop” is a loop that supports the provision of high-speed data transmission services using any of xDSL technologies.  

2.1.1
For purposes of this Article, an “xDSL Loop” is defined as a 2-wire or 4-wire copper local loop transmission facility between a distribution frame (or its equivalent) in a central office and the loop demarcation point at an end user customer premises, that may be conditioned at Socket’s request, in order for Socket to provide xDSL-based services over such loop.   
2.1.2
For purposes of this Article and as provided for in 47 C.F.R. Section 51.319(b), as such rule may be modified from time to time, an “xDSL Subloop” is defined as any distribution portion of a 2-wire or 4-wire copper loop that is comprised entirely of copper wire or copper cable, that acts as a transmission facility between any distribution point of technically feasible access in CenturyTel’s outside plant and the demarcation point at an end-user customer premise, that may be conditioned at Socket’s request in order for Socket to provide xDSL-based services over such Subloop.  Subloops are also as more specifically addressed in the subloop provisions applicable to this Agreement.  A point of technically feasible access is any point in CenturyTel’s outside plant where a technician can access the copper wire within a cable without removing a splice case as more fully defined in Article UNE-Appendix Subloop. The subloop and collocation provisions set forth elsewhere in this Agreement (e.g., the Article UNE--Appendix Subloop and Article Collocation) will also apply to the xDSL Subloop. If there is any conflict between the provisions set forth in this Article as to the xDSL Subloop and the provisions set forth elsewhere in this Agreement specific to subloops, the subloop-specific language set forth elsewhere in this Agreement (e.g. the Article UNE-Appendix Subloop) shall control. 
2. 2
The term “conditioning” as used herein shall refer to the removal by CenturyTel of load coils, bridged tap, and/or repeaters on an xDSL Loop or xDSL Subloop, upon request by Socket  at the conditioning rates set forth in the Article XVII, Appendix: UNE Pricing Schedule to this Agreement (“Pricing Schedule”), and subject to the terms and conditions set forth herein below. Bridged tap may be “excessive” or “non-excessive” as defined below.  
2.3
The term “Digital Subscriber Line” (“DSL”) describes various technologies and services.  The “x” in “xDSL” is a place holder for the various types of DSL services, including, but not limited to ADSL (Asymmetric Digital Subscriber Line), HDSL (High-Speed Digital Subscriber Line), IDSL (ISDN Digital Subscriber Line), SDSL (Symmetrical Digital Subscriber Line), UDSL (Universal Digital Subscriber Line), VDSL (Very High-Speed Digital Subscriber Line), and RADSL (Rate-Adaptive Digital Subscriber Line).

2.4
The term “excessive bridged tap” as used herein shall refer to bridged tap in excess of 2,500 feet in total length.
2.5
The term “non-excessive bridged tap” as used herein shall refer to bridged tap 2,500 feet in total length or less. 
2.6
A loop technology that is “presumed acceptable for deployment” is one that either complies with existing industry standards, has been successfully deployed by any carrier in any state without significantly degrading the performance of other services, or has been approved by the Federal Communications Commission (“FCC”), any state commission, or an industry standards body.

2.7
A “non-standard xDSL-based technology” is a loop technology that is not presumed acceptable for deployment under Section 2.6 of this Article. Deployment of non-standard xDSL-based technologies is allowed and encouraged by this Agreement. 
2.8  
“Continuity” shall be defined as a single, uninterrupted path along a circuit, from the Minimum Point of Entry (MPOE) or other demarcation point to the Point of Interface (POI) located on the horizontal side of the Main Distribution Frame (MDF) or, in the case of Subloops, from the demarcation point to Socket’s Subloop Access Arrangement or Engineering Controlled Splice (as defined in Article VII:  UNE—Appendix A Subloop). 
2.9    “Proof of Continuity” shall be determined by performing a physical fault test from the MPOE or other demarcation point to the POI located on the horizontal side of the MDF, or, in the case of Subloops, from the demarcation point to Socket’s Subloop Access Arrangement or Engineering Controlled Splice (as defined in Article VII UNE—Appendix Subloop), by providing a short across the circuit on the tip and ring, and registering whether it can be received at the far end.  This test will be known hereafter  as “Proof of Continuity” or “Continuity Test.” 

2.10    
“Acceptance Testing” shall be defined as the joint testing for xDSL Loops or xDSL Subloops between CenturyTel’s Technician, its Local Operations Center (“LOC”) or functionally equivalent service center, and Socket’s designated test representative for the purpose of verifying Continuity as more specifically described in Section 7.0 below.
2.11
“Actual Loop Length” for purposes of this Appendix refers to the total physical length of a copper loop from the point where the loop leaves the CenturyTel serving office to the terminal location serving an End User.  Any additional length attributable to central office wiring, drop wiring, bridged tap, and inside wiring (“wiring”) at an End User customer’s location is not included in the calculation of Actual Loop Length.  It is assumed that there is 500 feet of wire on average between the main distribution frame and the point where the wire leaves the serving office.  
	xDSL service includes many terms and that are not found in other Articles in the ICA. The terms proposed by Socket are reasonable and beneficial to both parties to better define the relationship between them and to properly administer the ICA. 

Moreover, Socket’s proposed language is consistent with what has been approved by the Commission in recent arbitration decisions.  


	2.0
Definitions

2.1
An “xDSL-Capable Loop” is a loop that supports the provision of high-speed data transmission services using any of xDSL technologies.  

2.1.1
For purposes of this Article, an “xDSL Loop” is defined as a 2-wire or 4-wire copper local loop transmission facility between a distribution frame (or its equivalent) in a central office and the loop demarcation point at an end user customer premises, that may be conditioned at Socket’s request, in order for Socket to provide xDSL-based services over such loop.   
2.1.2
For purposes of this Article and as provided for in 47 C.F.R. Section 51.319(b), as such rule may be modified from time to time, an “xDSL Subloop” is defined as any distribution portion of a 2-wire or 4-wire copper loop that is comprised entirely of copper wire or copper cable, that acts as a transmission facility between any distribution point of technically feasible access in CenturyTel’s outside plant and the demarcation point at an end-user customer premise, that may be conditioned at Socket’s request in order for Socket to provide xDSL-based services over such Subloop.  A point of technically feasible access is any point in CenturyTel’s outside plant where a technician can access the copper wire within a cable without removing a splice case as more fully defined in Article UNE-Appendix Subloop. The subloop and collocation provisions set forth elsewhere in this Agreement  will also apply to the xDSL Subloop. If there is any conflict between the provisions set forth in this Article as to the xDSL Subloop and the provisions set forth elsewhere in this Agreement specific to subloops, the subloop-specific language set forth elsewhere in this Agreement shall control. 
2. 2
The term “conditioning” as used herein shall refer to the removal from a copper loop or copper subloop of any device that could diminish the capability of the loop or subloop to deliver high-speed switched wireline telecommunications capability, including digital subscriber line service.  Such devices include, but are not limited to, bridge taps, load coils, low pass filters, and range extenders.  Upon request by Socket, CenturyTel shall provide line conditioning at the conditioning rates set forth in the Article XVII, Appendix: UNE Pricing Schedule to this Agreement (“Pricing Schedule”), and subject to the terms and conditions set forth herein below. Bridged tap may be “excessive” or “non-excessive” as defined below.  CenturyTel will not be required to remove load coils on any copper loop in excess of 18,000 feet in length.  
2.3
The term “Digital Subscriber Line” (“DSL”) describes various technologies and services.  The “x” in “xDSL” is a place holder for the various types of DSL services, including, but not limited to ADSL (Asymmetric Digital Subscriber Line), HDSL (High-Speed Digital Subscriber Line), IDSL (ISDN Digital Subscriber Line), SDSL (Symmetrical Digital Subscriber Line), UDSL (Universal Digital Subscriber Line), VDSL (Very High-Speed Digital Subscriber Line), and RADSL (Rate-Adaptive Digital Subscriber Line).

2.4
The term “excessive bridged tap” as used herein shall refer to bridged tap in excess of 2,500 feet in total length.
2.5
The term “non-excessive bridged tap” as used herein shall refer to bridged tap 2,500 feet in total length or less. 
2.6
A loop technology that is “presumed acceptable for deployment” is one that either complies with existing industry standards, has been successfully deployed by any carrier in any state without significantly degrading the performance of other services, or has been approved by the Federal Communications Commission (“FCC”), any state commission, or an industry standards body.

2.7
[intentionally omitted]

2.8  
“Continuity” shall be defined as a single, uninterrupted path along a circuit, from the Minimum Point of Entry (MPOE) or other demarcation point to the Point of Interface (POI) located on the horizontal side of the Main Distribution Frame (MDF) or, in the case of Subloops, from the demarcation point to Socket’s Subloop Access Arrangement or Engineering Controlled Splice (as defined in Article VII:  UNE—Appendix A Subloop). 
2.9    “Proof of Continuity” shall be determined by performing a physical fault test from the MPOE or other demarcation point to the POI located on the horizontal side of the MDF, or, in the case of Subloops, from the demarcation point to Socket’s Subloop Access Arrangement or Engineering Controlled Splice (as defined in Article VII UNE—Appendix Subloop), by providing a short across the circuit on the tip and ring, and registering whether it can be received at the far end.  This test will be known hereafter as “Proof of Continuity” or “Continuity Test.”  Such Continuity Tests shall not interfere with or significantly degrade other advanced services or traditional voiceband services.  If such interference or degradation occurs during a Continuity Test, the parties shall immediately discontinue such test and apply the procedures set forth in 47 C.F.R. 51.233. 

2.10    
“Acceptance Testing” shall be defined as the joint testing for xDSL Loops or xDSL Subloops between CenturyTel’s Technician, its Local Operations Center (“LOC”) or functionally equivalent service center, and Socket’s designated test representative for the purpose of verifying Continuity as more specifically described in Section 7.0 below.
2.11
“Actual Loop Length” for purposes of this Appendix refers to the total physical length of a copper loop from the point where the loop leaves the CenturyTel serving office to the terminal location serving an End User.  Any additional length attributable to central office wiring, drop wiring, bridged tap, and inside wiring (“wiring”) at an End User customer’s location is not included in the calculation of Actual Loop Length
	CenturyTel has agreed to Socket’s proposed Sections 2.1.1 through 2.11, except as provided herein.  The Commission should adopted CenturyTel’s proposed Sections 2.1.1 through 2.11 and reject Socket’s competing proposals.

2.1.2
The Commission should reject the sentence:  “Subloops are also as more specifically addressed in the subloop provisions applicable to this Agreement.”  This phrase and/or purported sentence is nonsensical and, otherwise, unnecessary.  Moreover, Socket’s provision references a Subloop Appendix that is not a part of the Agreement under negotiations by the Parties.

2.2
The Commission should adopt CenturyTel’s proposed Section 2.2 as it more accurately tracks the wording and line conditioning requirements set forth in 47 C.F.R. § 51.319(a)(1)(iii).  Additionally, CenturyTel should not be required to remove load coils on any cooper loop in excess of 18,000 feet in length as doing so will likely significantly degrade the voice transmission quality of the circuit.

2.7
The Commission should reject Socket’s proposed Section 2.7.  CenturyTel should not be required to allow Socket to deploy unproven, non-standard xDSL technologies on CenturyTel’s network.  Doing so would increase the potential for network interference and degradation of voice and other services, ultimately putting the services that CenturyTel provides to its own customers at risk.  Moreover, no binding authority supports Socket’s position that it is entitled to deploy non-standard xDSL technology on CenturyTel’s network.  Thus, Socket’s Section 2.7 purports to impose obligations on CenturyTel that exceed those required by applicable law.

2.9
CenturyTel has agreed to Socket’s proposed Section 2.9 subject to CenturyTel’s proposed additional language.  CenturyTel’s proposed language simply states that any “Continuity Testing” should not interfere with or significantly degrade other advanced or voiceband services.  CenturyTel’s position is reasonable, and it is consistent with similar provisions addressing the provisioning and use of xDSL services generally.  

2.11
The Commission should strike the last sentence of Socket’s proposed Section 2.11.  It is inappropriate for Socket to seek to impose an assumption in this Agreement that there is, on average, 500 feet of wire between CenturyTel’s MDF and the point where the wire leaves the serving office.  Furthermore, Socket’s language appears to incorporate an assumption specific to AT&T’s (f/k/a SBC) network, and it is inappropriate to impose such assumptions on CenturyTel without regard to its accuracy.



	Should this Article include general terms and conditions relating to unbundled xDSL loops and xDSL subloops?
	3
	3.0
	3.0
General Terms and Conditions Relating to Unbundled xDSL Loops and xDSL Subloops

3.1
CenturyTel is not in any way permitted to limit xDSL loops or xDSL Subloops to the provision of ADSL.

3.2 CenturyTel will not impose limitations on the transmission speeds of xDSL services.  CenturyTel will not restrict Socket’s services or technologies to a level at or below those provided by CenturyTel.

3.3 CenturyTel will provide an xDSL Loop or xDSL Subloop capable of supporting a technology presumed acceptable for deployment or a non-standard xDSL technology as defined in this Article.
CenturyTel shall not deny Socket’s request to deploy any loop technology that is presumed acceptable for deployment unless it has demonstrated to the Commission that Socket's deployment of the specific loop technology will significantly degrade the performance of other advanced services or traditional voice band services, in accordance with FCC orders.  CenturyTel will provide Socket with notice prior to seeking relief from the Commission under this Section.

3.4 In the event Socket wishes to introduce a technology that has been approved by another state commission or the FCC, or successfully deployed elsewhere, Socket will provide documentation describing that action to CenturyTel and the Commission before or at the time of its request to deploy that technology in MISSOURI.  The documentation should include the date of approval or deployment, any limitations included in its deployment, and a sworn attestation that the deployment did not significantly degrade the performance of other services.  
3.5 Unresolved disputes arising under this Article will be handled under the Dispute Resolution procedures set forth in this Agreement.
3.6 Liability 

3.7.1
Notwithstanding any other provision in this Agreement, CenturyTel and Socket each agree that should it cause or allow any non-standard xDSL technologies to be deployed or used in connection with or on CenturyTel’s facilities, that Party (“Indemnifying Party”) will pay all costs associated with any damage, service interruption or other telecommunications service degradation, or damage to the other Party’s (“Indemnitee”) facilities.  
3.7.2
For any technology, Socket’s use of any CenturyTel network element, or of its own equipment or facilities in conjunction with any CenturyTel network element, will not materially interfere with or impair service over any facilities of CenturyTel, its affiliated companies or connecting and concurring carriers involved in CenturyTel services, cause damage to CenturyTel’s plant, impair the privacy of any communications carried over CenturyTel’s facilities or create hazards to employees or the public.  Upon reasonable written notice and after a reasonable opportunity to cure, CenturyTel may discontinue or refuse service if Socket violates this provision, provided that such termination of service will be limited to Socket’s use of the element(s) causing the violation.  CenturyTel will not disconnect the elements causing the violation if, after receipt of written notice and opportunity to cure, Socket demonstrates that its use of the network element is not the cause of the network harm.  If CenturyTel does not believe Socket has made the sufficient showing that it is not the cause of the harm, or if Socket contests the basis for the disconnection, either Party must first submit the matter to dispute resolution under the Dispute Resolution Procedures set forth in this Agreement.  Any claims of network harm by CenturyTel must be supported with specific and verifiable supporting information.

3.7 Indemnification

3.7.1 Covered Claim: Notwithstanding any other provision in this Agreement, each Party (“Indemnifying Party”) will indemnify, defend and hold harmless the other Party (“Indemnitee”) from and against any loss, liability, claim or damage (“Loss”), including but not limited to direct, indirect or consequential damages, made against Indemnitee by any telecommunications service provider or telecommunications user (other than claims for damages or other losses made by an end-user of Indemnitee for which Indemnitee has sole responsibility and liability), to the extent such Loss arose from or was caused, in whole or substantial part, by the use of non-standard xDSL technologies by the Indemnifying Party.  

3.8.2
Indemnifying Party is permitted to fully control the defense or settlement of any Covered Claim, including the selection of defense counsel. Notwithstanding the foregoing, Indemnifying Party will consult with Indemnitee on the selection of defense counsel and consider any applicable conflicts of interest.  Indemnifying Party shall assume all costs of the defense of any Covered Claim and any Loss indemnified pursuant to Section 3.8.1 above and Indemnitee will bear no financial or legal responsibility whatsoever arising from such Claims.  
3.8.3
Indemnitee agrees to fully cooperate with the defense of any Covered Claim.  Indemnitee will provide written notice to Indemnifying Party of any Covered Claim at the address for notice assigned herein within ten days of receipt, and, in the case of receipt of service of process, will deliver such process to Indemnifying Party not later than 10 business days prior to the date for response to the process or immediately upon receipt if received within 10 business days of the response date. Indemnitee will provide to Indemnifying Party reasonable access to or copies of any relevant physical and electronic documents or records related to the deployment of non-standard xDSL technologies used by Indemnitee in the area affected by the claim, all other documents or records determined to be discoverable, and all other relevant documents or records that defense counsel may reasonably request in preparation and defense of the Covered Claim.  Indemnitee will further cooperate with Indemnifying Party’s investigation and defense of the Covered Claim by responding to reasonable requests to make its employees with knowledge relevant to the Covered Claim available as witnesses for preparation and participation in discovery and trial during regular weekday business hours.  Indemnitee will promptly notify Indemnifying Party of any settlement communications, offers or proposals received from claimants.

3.8.4
Indemnitee agrees that Indemnifying Party will have no indemnity obligation under Section 3.8.1 above, and Indemnitee will reimburse Indemnifying Party’s defense costs, in any case in which Indemnifying Party’s technology is determined not to be the cause of any of Indemnitee’s liability.

3.9
Claims Not Covered:  No Party hereunder agrees to indemnify or defend any other Party against claims based on the other Party’s gross negligence or intentional misconduct.


	The proposed terms and conditions for the xDSL Article are necessary to define the relationship between the parties under the ICA. They address issues that are not addressed in the ICA’s General Terms and Conditions Article and beneficially define the obligations of the parties under this Article. 

Moreover, Socket’s proposed language is consistent with what has been approved by the Commission in recent arbitration decisions.  


	3.0
General Terms and Conditions Relating to Unbundled xDSL Loops and xDSL Subloops

3.1
CenturyTel is not in any way permitted to limit xDSL loops or xDSL Subloops to the provision of ADSL.

3.2
CenturyTel will not impose limitations on the transmission speeds of xDSL services.  CenturyTel will not restrict Socket’s services or technologies to a level at or below those provided by CenturyTel.

3.3
[intentionally omitted]
3.4
CenturyTel shall not deny Socket’s request to deploy any loop technology that is presumed acceptable for deployment unless it demonstrates to the Commission that Socket's deployment of the specific loop technology will significantly degrade the performance of other advanced services or traditional voice band services, in accordance with FCC rules.  
3.4.1
If Socket wishes to establish that deployment of a technology falls within the presumption of acceptability under Section 2.6, the burden is on Socket to demonstrate to the Commission that its proposed deployment meets the threshold for a presumption of acceptability and will not, in fact, significantly degrade the performance of other advanced services or traditional voice band services. 
3.5
In the event Socket wishes to introduce a technology that has been approved by another state commission or the FCC, or successfully deployed elsewhere, Socket will provide documentation describing that action to CenturyTel and the Commission before or at the time of its request to deploy that technology in MISSOURI.  The documentation should include the date of approval or deployment, any limitations included in its deployment, and a sworn attestation that the deployment did not significantly degrade the performance of other services.  
3.6
Unresolved disputes arising under this Article will be handled under the Dispute Resolution procedures set forth in this Agreement.
3.7
[intentionally omitted] 
3.7.1
[intentionally omitted]

3.7.2
For any technology, Socket’s use of any CenturyTel network element, or of its own equipment or facilities in conjunction with any CenturyTel network element, will not materially interfere with or impair service over any facilities of CenturyTel, its affiliated companies or connecting and concurring carriers involved in CenturyTel services, cause damage to CenturyTel’s plant, impair the privacy of any communications carried over CenturyTel’s facilities or create hazards to employees or the public.  Upon reasonable written notice and after a reasonable opportunity to cure, but not to exceed 3 business days, CenturyTel may discontinue or refuse service if Socket violates this provision, provided that such termination of service will be limited to Socket’s use of the element(s) causing the violation.  CenturyTel will not disconnect the elements causing the violation if, after receipt of written notice and opportunity to cure, Socket demonstrates to CenturyTel’s satisfaction that its use of the network element is not the cause of the network harm.  If CenturyTel does not believe Socket has made the sufficient showing that it is not the cause of the harm, or if Socket contests the basis for the disconnection, either Party must first submit the matter to dispute resolution under the Dispute Resolution Procedures set forth in this Agreement.  Any claims of network harm by CenturyTel must be supported with specific and verifiable supporting information.

3.8
[intentionally omitted]

3.8.1
[intentionally omitted]

3.8.2
[intentionally omitted]

3.8.3
[intentionally omitted]

3.8.4
[intentionally omitted]

3.9
[intentionally omitted]
	CenturyTel has agreed to Socket’s proposed Sections 3.0 et seq., except as provided herein.  The Commission should adopted CenturyTel’s proposed Sections 3.0 et seq. and reject Socket’s competing proposals.

3.4
The Commission should reject Socket’s proposed Section 3.4 to the extent it purports to allow Socket to deploy non-standard xDSL technology in CenturyTel’s network.  Doing so would increase the potential for network interference and degradation of voice and other services, ultimately putting the services that CenturyTel provides to its own customers at risk.  Moreover, no binding authority supports Socket’s position that it is entitled to deploy non-standard xDSL technology on CenturyTel’s network.  Thus, Socket’s Section 3.4 purports to impose obligations on CenturyTel that exceed those required by applicable law.

3.3
[new Section 3.3, formerly Section 3.4]  The Commission should adopted CenturyTel’s proposed Section 3.3 as it more accurately tracks the language and requirements of 47 C.F.R. § 51.230(b)  (e.g., “demonstrates” vs. Socket’s proposed “demonstrated”).  Moreover, CenturyTel’s provision more accurately states that the FCC’s “rules,” as opposed “orders,” are the source of the obligation embodied by this Section.  Finally, CenturyTel should be required to adhere to whatever notice requirements are set forth by the Commission’s procedural rules, not those that Socket attempts to set forth herein in the Agreement.

3.4
The Commission should adopt CenturyTel’s proposed Section 3.4 as it accurately reflects 47 C.F.R. § 51.230(c), governing the CLEC’s burden of demonstrating to the Commission that its deployed advanced services technology falls within the presumption of acceptability established by 47 C.F.R. § 51.230(a)(3).  Adopting CenturyTel’s proposed Section 3.4 is even more appropriate to counter Socket’s propensity to propose provisions reflecting FCC rules that only favor Socket.  See, e.g., Socket’s proposed Sec. 3.3.   

3.7 and 3.7.1
The Commission should reject Socket’s proposed Sections 3.7 and 3.7.1 as they purport to impose “Liability” terms that are additional to and/or different than those set forth in the Agreement’s General Terms & Conditions.  Incorporating additional and different liability provisions in multiple articles of the Agreement will result in unnecessary ambiguity and confusion in the interpretation and implementation of the Agreement.  The liability terms between the Parties should be addressed in a single GT&C made applicable to the entire Agreement.  

3.7.2
CenturyTel agrees to Socket’s proposed Section 3.7.2 subject to the reasonable modifications set forth in CenturyTel’s Language column.  Specifically, to the extent Socket’s deployment of an advanced service causes damage/impairment to the services and/or facilities of CenturyTel and/or other interconnected carriers, Socket’s “reasonable opportunity to cure” such damage/impairment should be limited to three (3) business days.  Socket should be required to cure “immediately,” but CenturyTel would agree to 3 business days.  Any longer period likely would increase the risk to CenturyTel and other interconnected carriers of losing customers due to service impairment.  Such an unfair risk, particularly one caused by Socket, justifies a 3 day cure period before CenturyTel is allowed to disconnect Socket’s offending circuit.  Moreover, if Socket can prove that the network harm is not the cause of Socket, it should be required to prove that to CenturyTel’s satisfaction as, ultimately, CenturyTel will have to answer to its own customers whose services are being affected or degraded. 

3.8 through 3.9
The Commission should reject Socket’s proposed Sections 3.8 through 3.9 as they purport to impose “Indemnity” terms that are additional to and/or different than those set forth in the Agreement’s General Terms & Conditions.  Incorporating additional and different indemnity provisions in multiple articles of the Agreement will result in unnecessary ambiguity and confusion in the interpretation and implementation of the Agreement.  The indemnity terms between the Parties should be addressed in a single GT&C made applicable to the entire Agreement.  



	Should the Article include provisions governing unbundled xDSL loop and xDSL subloop offerings?
	4
	4.0
	4.0
Unbundled xDSL-Capable Loop and Subloop Offerings

4.1 xDSL-Capable Loops and Subloops
4.1.1 2-Wire xDSL Loop:  A 2-wire xDSL loop, for purposes of this Article, is a copper loop that supports the transmission of Digital Subscriber Line (DSL) technologies. A copper loop used for such purposes will meet basic electrical standards such as metallic conductivity and capacitive and resistive balance and, based upon industry standards, should not include load coils, mid-span repeaters or excessive bridged tap (bridged tap in excess of 2,500 feet in length). However, removal of load coils, repeaters and/or bridged tap on an existing loop is optional, subject to conditioning charges and will be performed by CenturyTel at Socket’s request as more specifically set forth in Section 6 below.  The rates set forth in the Pricing Schedule shall apply to this 2-Wire xDSL Loop.

4.1.2 IDSL Loop:  An IDSL Loop for purposes of this Section is a 2-Wire IDSL digital loop transmission facility, which supports IDSL-based services.  (The terms and conditions for the 2-Wire Digital Loop are set forth in the Article VII:  UNE to this Agreement.)  This loop also includes additional acceptance testing to insure that IDSL technology is compatible with the underlying Digital Loop Carrier system if present.  IDSL is not compatible with all Digital Loop Carrier Systems and therefore this offering may not be available in all areas.  Upon request, CenturyTel will promptly advice Socket which CenturyTel central offices are IDSL-capable.  Socket shall only order IDSL Loops in those central offices which CenturyTel has advised are IDSL-capable.  The rates set forth in the Pricing Schedule shall apply to this IDSL Loop.

4.1.3 4-Wire xDSL Loop:  A 4-wire xDSL loop, for purposes of this section, is a copper loop that supports the transmission of DSL technologies. A copper loop used for such purposes will meet basic electrical standards such as metallic conductivity and capacitive and resistive balance, and based upon industry standards, should not include load coils, mid-span repeaters and/or excessive bridged tap (bridged tap in excess of 2,500 feet in length).  However, removal of load coils, repeaters and/or bridged tap on an existing loop is optional and will be performed by CenturyTel at Socket’s request as more specifically set forth in Section 6 below. The rates set forth in the Pricing Schedule for the 4-Wire Analog Loop shall apply to this 4-Wire xDSL Loop.
4.1.4 4-Wire Digital Loop:  See: Article VII: UNE.

4.1.5 xDSL Subloop:  An xDSL Subloop for purposes of this Article is as defined above in Section 2.1.2.   The 2-wire or 4-wire xDSL Loop types listed above may be ordered as an xDSL Subloop, subject to the conditions  specified above for that loop type.   An xDSL Subloop will meet basic electrical standards such as metallic conductivity and capacitive and resistive balance and, based upon industry standards, should not include load coils, mid-span repeaters or excessive bridged tap (bridged tap in excess of 2,500 feet in length). However, removal of load coils, repeaters and/or bridged tap on an existing subloop is optional, subject to conditioning charges and will be performed by CenturyTel.  The rates set forth in the Pricing Schedule shall apply to xDSL Subloops. 

4.2  
CenturyTel shall be under no obligation to provision loops or subloops in any instance where physical facilities do not exist. This shall not apply where physical facilities exist, but require conditioning. In that event, Socket will be given the opportunity to evaluate the parameters of the xDSL service to be provided, and determine whether and what type of conditioning shall be performed at the request of Socket as provided in Section 6 below.  

4.3 
When Socket orders an xDSL loop or xDSL subloop that will used to provide xDSL service, Socket will use the applicable ordering code where one has provided by CenturyTel.  Where an applicable ordering code has not been provided by CenturyTel, Socket will note that the loop or subloop will be used to provide an xDSL service in the “Remarks” section of the Local Service Request (LSR).  CenturyTel will bill the applicable standard loop or subloop rate and the conditioning charge(s).  Socket will not be required to specify a type of xDSL to be ordered.  However, for each loop or subloop, Socket should at the time of ordering notify CenturyTel as to the type of PSD mask Socket intends to use, and if and when a change in PSD mask is made, Socket will notify CenturyTel. Upon request by Socket, CenturyTel should disclose to Socket information with respect to the number of loops using advanced services technology within the binder and type of technology deployed on those loops. CenturyTel will use this PSD information for the sole purpose of maintaining an inventory of advanced services present in the cable sheath.  If the technology does not fit within a national standard PSD mask, Socket shall provide CenturyTel with a technical description of the technology (including power mask) for inventory purposes.  CenturyTel will keep such information confidential and will take all measures reasonably necessary to ensure that Socket’s xDSL Loop/xDSL Subloop LSR, its ordering information and its deployment information is neither intentionally nor inadvertently revealed to any part of CenturyTel’s retail operations, to any affiliate(s), or to any other telecommunications provider without prior authorization from Socket.  Additional information on the use of PSD masks can be found in Section 10.1 below.  

4.4 
In the event that CenturyTel rejects a request by Socket for an xDSL Loop or xDSL Subloop, including, but not limited to denial due to fiber, DLC, or DAML facility issues, CenturyTel will disclose to Socket information with respect to the number of loops using advanced services technology within the binder and type of technology deployed on those loops or sub-loops, including the specific reason for the denial, within 48 hours of the denial.  CenturyTel will also file the reason for rejection with Manager of the Telecommunications Department of the Missouri Public Service Commission   In no event shall the denial be based on loop length. If there is any dispute between the Parties with respect to this Section, CenturyTel will not deny the loop (subject to Section 3.4 above), but will continue to provision loops until the dispute is resolved in accordance with the Dispute Resolution procedures set forth in this Agreement.    
4.5 
CenturyTel will not deny Socket’s right to deploy new xDSL technologies that do not conform to the national standards and have not yet been approved by a standards body (or otherwise authorized by the FCC, any state commission or which have not been successfully deployed by any carrier without significantly degrading the performance of other services) if Socket can demonstrate to the Commission that the loop technology will not significantly degrade the performance of other advanced services or traditional voice band services.

4.5.1
Upon request by Socket, CenturyTel will cooperate in the testing and deployment of new xDSL technologies on a time and materials basis, or may direct Socket, at Socket’s expense, to a third party laboratory of Socket's choice for such evaluation.

4.5.2 
If it is demonstrated that the new xDSL technology will not significantly degrade the other advanced services or traditional voice based services, CenturyTel will provide a loop or subloop to support the new technology for Socket as follows:

4.5.2.1
If the technology requires the use of a 2-Wire or 4-Wire xDSL loop or subloop [as defined in this Article], then CenturyTel will provide  the xDSL loop or subloop at the same rates listed for a 2-Wire or 4-Wire xDSL loop or subloop and associated loop conditioning as needed (pursuant to Section 6 below).  CenturyTel’s ordering procedures and provisioning intervals will remain substantially the same, as for its 2-Wire or 4-Wire xDSL loop or subloop even though the xDSL loop or subloop is now capable of supporting a new xDSL technology.

4.5.2.2 In the unlikely event that a new xDSL technology requires a loop type that differs from that of a 2-Wire or 4-Wire loop or subloop [as defined in this Article], the Parties shall expend diligent efforts to arrive at an agreement as to the rates, terms and conditions for an unbundled loop or subloop capable of supporting the proposed xDSL technology.  If negotiations fail, any dispute between the Parties concerning the rates, terms and conditions for an unbundled loop or subloop capable of supporting the proposed xDSL technology shall be resolved pursuant to the Dispute Resolution process provided for in this Agreement. 

4.6 
Technologies deployed on copper loops must be in compliance with applicable national industry standards and/or requirements established by the Missouri Public Service Commission; provided, however, Socket can deploy technologies under Section 4.5 above for which applicable national standards have not been adopted. 
4.7 
If CenturyTel or another carrier claims that a service is significantly degrading the performance of other advanced services or traditional voice band services, then CenturyTel or that other carrier that is claiming degradation is occurring must notify Socket and Socket must cooperate with CenturyTel or the other claiming carrier to correct the problem.  Any claims of network harm must be supported with specific and verifiable supporting information.  In the event that CenturyTel or another carrier demonstrates to the Commission that Socket’s deployed technology is significantly degrading the performance of other advanced services or traditional voice band services, Socket shall discontinue deployment of that technology and migrate its customers to technologies that will not significantly degrade the performance of other such services.   
4.8
Each party must abide by Commission or FCC-approved spectrum management standards. CenturyTel shall not impose its own standards for provisioning xDSL services, through Technical Publications or otherwise, until and unless approved by the Commission prior to use.
 


4.9 
CenturyTel shall not employ internal technical standards, through Technical Publications or otherwise, for its own retail xDSL, if any, that would adversely affect wholesale xDSL services or xDSL providers.


	Socket’s proposed language defines five types of xDSL Capable Loops and delineates the standards that will apply to the provisioning of those loops. 

The proposed language also protects CenturyTel. For example, Socket’s proposed language makes it clear that CenturyTel is not required to loops in any instance where physical facilities do not exist.  In another subsection, Socket also would be required to discontinue deployment of technologies that significantly degrade the performance of other advanced services or traditional voice services. 

Moreover, Socket’s proposed language is consistent with what has been approved by the Commission in recent arbitration decisions.  

For example, Socket proposes that each xDSL line incur a conditioning charge in the same manner as occurs when Socket purchases an xDSL loop from SBC Missouri. This practice has proven to work well to ensure lines are conditioned properly to provide service to customers who purchase xDSL services from Socket. 


	4.0
Unbundled xDSL-Capable Loop and Subloop Offerings

4.1
xDSL-Capable Loops and Subloops
4.1.1
2-Wire xDSL Loop:  A 2-wire xDSL loop, for purposes of this Article, is a copper loop that supports the transmission of Digital Subscriber Line (DSL) technologies. A copper loop used for such purposes will meet basic electrical standards such as metallic conductivity and capacitive and resistive balance and, based upon industry standards, should not include load coils, mid-span repeaters or excessive bridged tap (bridged tap in excess of 2,500 feet in length). However, removal of load coils, repeaters and/or bridged tap on an existing loop is optional, subject to conditioning charges and will be performed by CenturyTel at Socket’s request as more specifically set forth in Section 6 below.  The rates set forth in the Pricing Schedule shall apply to this 2-Wire xDSL Loop.

4.1.2
IDSL Loop:  An IDSL Loop for purposes of this Section is a 2-Wire IDSL digital loop transmission facility, which supports IDSL-based services.  (The terms and conditions for the 2-Wire Digital Loop are set forth in the Article VII:  UNE to this Agreement.)  This loop also includes additional acceptance testing to insure that IDSL technology is compatible with the underlying Digital Loop Carrier system if present.  IDSL is not compatible with all Digital Loop Carrier Systems and therefore this offering may not be available in all areas.  If Socket desires to deploy IDSL in a particular CenturyTel exchange, Socket must identify the specific exchange in which it desires to deploy, and CenturyTel then will promptly advise Socket which CenturyTel central offices in that exchange are ISDL-capable.  Socket shall only order IDSL Loops in those central offices which CenturyTel has advised are IDSL-capable.  The rates set forth in the Pricing Schedule shall apply to this IDSL Loop.

4.1.3
4-Wire xDSL Loop:  A 4-wire xDSL loop, for purposes of this section, is a copper loop that supports the transmission of DSL technologies. A copper loop used for such purposes will meet basic electrical standards such as metallic conductivity and capacitive and resistive balance, and based upon industry standards, should not include load coils, mid-span repeaters and/or excessive bridged tap (bridged tap in excess of 2,500 feet in length).  However, removal of load coils, repeaters and/or bridged tap on an existing loop is optional and will be performed by CenturyTel at Socket’s request as more specifically set forth in Section 6 below. The rates set forth in the Pricing Schedule for the 4-Wire Analog Loop shall apply to this 4-Wire xDSL Loop.
4.1.4
4-Wire Digital Loop:  See: Article VII: UNE.

4.1.5
xDSL Subloop:  An xDSL Subloop for purposes of this Article is as defined above in Section 2.1.2.   The 2-wire or 4-wire xDSL Loop types listed above may be ordered as an xDSL Subloop, subject to the conditions  specified above for that loop type.   An xDSL Subloop will meet basic electrical standards such as metallic conductivity and capacitive and resistive balance and, based upon industry standards, should not include load coils, mid-span repeaters or excessive bridged tap (bridged tap in excess of 2,500 feet in length). However, removal of load coils, repeaters and/or bridged tap on an existing subloop is optional, subject to conditioning charges and will be performed by CenturyTel.  The rates set forth in the Pricing Schedule shall apply to xDSL Subloops. 

4.2  
CenturyTel shall be under no obligation to provision loops or subloops in any instance where physical facilities do not exist. This shall not apply where physical facilities exist, but require conditioning. In that event, Socket will be given the opportunity to evaluate the parameters of the xDSL service to be provided, and determine whether and what type of conditioning shall be performed at the request of Socket as provided in Section 6 below.  

4.3 
When Socket orders an xDSL loop or xDSL subloop that will be used to provide xDSL service, Socket will use the applicable ordering code where one has been provided by CenturyTel.  Where an applicable ordering code has not been provided by CenturyTel, Socket will note that the loop or subloop will be used to provide the particular xDSL service in the “Remarks” section of the Local Service Request (LSR).  CenturyTel will bill the applicable standard loop or subloop rate and the conditioning charge(s).  Socket must provide CenturyTel information on the type of technology that Socket seeks to deploy.  Where Socket asserts that the technology it seeks to deploy fits within a generic power spectral density (PSD) mask, Socket also must provide Spectrum Class information for the technology.  Where Socket relies on a calculation-based approach to support deployment of a particular technology, Socket must provide CenturyTel with information on the speed and power at which the signal will be transmitted.    Upon request by Socket, CenturyTel should disclose to Socket information with respect to the number of loops using advanced services technology within the binder and type of technology deployed on those loops. CenturyTel will use this PSD information for the sole purpose of maintaining an inventory of advanced services present in the cable sheath.  If the technology does not fit within a national standard PSD mask, Socket shall provide CenturyTel with a technical description of the technology (including power mask) for inventory purposes.  CenturyTel will keep such information confidential and will take all measures reasonably necessary to ensure that Socket’s xDSL Loop/xDSL Subloop LSR, its ordering information and its deployment information is neither intentionally nor inadvertently revealed to any part of CenturyTel’s retail operations, to any affiliate(s), or to any other telecommunications provider without prior authorization from Socket.  Additional information on the use of PSD masks can be found in Section 10.1 below.  

4.4 
In the event that CenturyTel rejects a request by Socket for an xDSL Loop or xDSL Subloop, including, but not limited to denial due to fiber, DLC, or DAML facility issues, CenturyTel will disclose to Socket information with respect to the number of loops using advanced services technology within the binder and type of technology deployed on those loops or sub-loops, including the specific reason for the denial, within a reasonable time of the denial.  If there is any dispute between the Parties with respect to this Section, the Parties may invoke the Dispute Resolution procedures set forth in this Agreement.    
4.5
[intentionally omitted]

4.5.1
Upon request by Socket, CenturyTel will reasonably cooperate in the testing and deployment of new xDSL technologies on a time and materials basis, or may direct Socket, at Socket’s expense, to a third party laboratory of Socket's choice for such evaluation.

4.5.2 
If it is demonstrated that the new xDSL technology will not significantly degrade the other advanced services or traditional voice based services, CenturyTel will provide a loop or subloop to support the new technology for Socket as follows:

4.5.2.1
If the technology requires the use of a 2-Wire or 4-Wire xDSL loop or subloop [as defined in this Article], then CenturyTel will provide  the xDSL loop or subloop at the same rates listed for a 2-Wire or 4-Wire xDSL loop or subloop and associated loop conditioning as needed (pursuant to Section 6 below).  CenturyTel and Socket shall negotiate applicable ordering procedures and provisioning intervals for the xDSL-capable loop capable of supporting the new technology.
4.5.2.2 In the unlikely event that a new xDSL technology requires a loop type that differs from that of a 2-Wire or 4-Wire loop or subloop [as defined in this Article], the Parties shall negotiate in good faith to arrive at an expeditious agreement as to the rates, terms and conditions for an unbundled loop or subloop capable of supporting the proposed xDSL technology.  If negotiations fail, any dispute between the Parties concerning the rates, terms and conditions for an unbundled loop or subloop capable of supporting the proposed xDSL technology shall be resolved pursuant to the Dispute Resolution process provided for in this Agreement. 

4.6 
Technologies deployed on copper loops must be in compliance with applicable national industry standards and/or requirements established by the Missouri Public Service Commission. 

4.7 
If CenturyTel or another carrier claims that a service is significantly degrading the performance of other advanced services or traditional voice band services, then CenturyTel or that other carrier that is claiming degradation is occurring must notify Socket and Socket must cooperate with CenturyTel or the other claiming carrier to correct the problem.  Any claims of network harm must be supported with specific and verifiable supporting information.  In the event that CenturyTel or another carrier demonstrates to the Commission that Socket’s deployed technology is significantly degrading the performance of other advanced services or traditional voice band services, Socket shall discontinue deployment of that technology and migrate its customers to technologies that will not significantly degrade the performance of other such services.   
4.8
[intentionally omitted]

4.9
[intentionally omitted]
	CenturyTel has agreed to Socket’s proposed Sections 4.0 through 4.9, except as provided herein.  The Commission should adopted CenturyTel’s proposed Sections 4.0 through 4.9 and reject Socket’s competing proposals.

4.1.2
Socket’s proposed language is so broad as to arguably require CenturyTel, upon Socket’s singular request, to identify all of its central offices at one time that are IDSL-capable.  Responding to such a request  would be unduly burdensome.  More importantly, any such expansive request could fairly be characterized as inappropriately using this process to garner information that would allow Socket to “target market” IDSL services to others, including CenturyTel’s own customers.  By contrast, CenturyTel’s proposed language more appropriately defines the process by which the Parties would communicate regarding which central offices are IDSL-capable, and would require CenturyTel to respond to Socket’s more specific request by exchange.

4.3
The Commission should reject Socket’s proposed Section 4.3 and adopt CenturyTel’s more reasonable and legally accurate Section 4.3.  Socket should be required to identify to CenturyTel the xDSL technology it intends to deploy.  The FCC’s rules specifically provide that a CLEC “must provide to the incumbent LEC information on the type of technology deployed” on the incumbent LECs loops.”  47 C.F.R. § 51.231(b).  Moreover, the additional language CenturyTel proposes with respect to the sharing of information about the power spectral density (PSD) mask is consistent with and, indeed precisely tracks, Rule 51.231(b).

4.4
To the extent CenturyTel denies a Socket request for an xDSL Loop or Subloop, CenturyTel should be permitted a “reasonable time” to disclose the information required by the rules.  What is reasonable will be case-specific.  Socket’s proposed 48 hour response time is an artificial deadline that is nowhere found in the FCC’s rules.  Moreover, any dispute between the Parties thereafter should be resolved by the agreed-upon Dispute Resolution procedures set forth in the Agreement, without carving out a separate process here.  Otherwise, there likely will be confusion and ambiguity in the implementation of this Agreement.  Furthermore, there is absolutely no legal requirement that CenturyTel be required to file its reason for denying the request with the Commission.  To the extent the Parties take the dispute to the Commission pursuant to the agreed-up Dispute Resolution process, any material documenting the reason for denial can be filed in the appropriate proceeding, not before.  

4.5.1
The Commission should adopt CenturyTel’s proposed insertion of the word “reasonably.”  CenturyTel has continuing obligations to both other carriers and its own customers.  It is appropriate that any cooperation CenturyTel undertakes in assisting Socket to test and develop new xDSL technologies be commercially reasonable.  Without such a reasonable limitation, Socket’s proposed Sec. 4.5.1 could be unfairly interpreted in favor of Socket, requiring CenturyTel to undertake activities that are unduly burdensome and/or unfairly monopolize CenturyTel’s time and resources.

4.5.2.1
The Commission should adopted CenturyTel’s proposed Section 4.5.2.1 and reject Socket’s competing provision.  To the extent the Parties cooperate in testing and developing new xDSL technology, it is inappropriate to contractually bind CenturyTel to ordering procedures and provisioning intervals for such new technology.  The Parties should be permitted to meet and negotiate applicable ordering procedures and provisioning intervals after they both have had the opportunity to evaluate the dictates of the new technology.  It may very well be the case that existing xDSL ordering procedures and provisioning intervals are appropriate for the new technology, in which case the Parties may agree to apply them to the new technology.  However, it is entirely inappropriate to contractually bind CenturyTel to procedures and intervals for a product that is as of yet undefined, undeveloped and unavailable.  Socket’s language leaves no room for the possibility that ordering procedures and intervals for new xDSL technology may have to consider additional activities and/or concerns no applicable to today’s xDSL technologies.

4.5.2.2
The Commission should adopt CenturyTel’s proposed Section 4.5.2.2 and reject Socket’s competing proposal.  CenturyTel’s provision incorporates the “good faith” negotiating standard that is required by and permeates the FTA.  See FTA, Section 251(c)(1).

4.6
The Commission should reject Socket’s proposed Section 4.6 to the extent it purports to allow Socket to deploy non-standard xDSL technology in CenturyTel’s network.  Doing so would increase the potential for network interference and degradation of voice and other services, ultimately putting the services that CenturyTel provides to its own customers at risk.  Moreover, no binding authority supports Socket’s position that it is entitled to deploy non-standard xDSL technology on CenturyTel’s network.  Thus, Socket’s Section 4.6 purports to impose obligations on CenturyTel that exceed those required by applicable law.

4.8 and 4.9
The Parties have agreed to a definition of Applicable Law and to discharge their duties and obligations under this Agreement in accordance with Applicable Law.  That definition of Applicable Law includes any and all effective regulatory rules applicable to the performance of the Parties’ obligations under the Agreement.  Therefore, to the extent any FCC rule prohibits CenturyTel from adopting a particular spectrum management or technical standard, CenturyTel already has agreed to comply and the inclusion of Section 4.8 is unnecessary.  However, Socket’s proposed Sections 4.8 and 4.9 appear even more expansive, or at least could be interpreted in a more expansive manner, purporting to prohibit CenturyTel’s use of its own spectrum management and technical standards unless approved by the Commission.  Thus, Socket’s proposed provision are much more expansive than the requirements of applicable law.



	Should the Article include terms governing loop make-up information and ordering?
	5
	5.0
	5.0
Operational Support Systems:  Loop Make-Up Information and Ordering

5.1
General:  CenturyTel will provide Socket with nondiscriminatory access, whether that access is available by electronic or manual means, to its OSS functions for pre-ordering, ordering, provisioning, maintenance and repair, and billing for xDSL Loops and Subloops.  Socket will be given nondiscriminatory access to the same loop makeup information that CenturyTel is providing any other CLEC and/or itself or any affiliate.  This includes any operations support systems containing loop make-up information provided by CenturyTel to CenturyTel’s own service representatives and/or CenturyTel’s internal engineers and/or by CenturyTel’s affiliate to provision its own retail xDSL service.  
5.2
In connection with xDSL Loop and xDSL Subloops, CenturyTel shall provide actual, real-time loop makeup information to Socket via a loop qualification process. 
5.3
Loop Qualification: CenturyTel will provide access to any existing interfaces that will allow Socket, as well as CenturyTel’s retail operations or any Affiliate, to have real-time electronic access as a preordering function to the Loop Makeup Information, when such information is contained in CenturyTel’s electronic databases. If Socket elects to have CenturyTel provide actual Loop Makeup Information through a manual process for information that is not available electronically, then the interval will be 3 business days or the interval provided to CenturyTel’s retail sales, internal operations personnel, any affiliates, or other third party, whichever is less.

5.4
Loop makeup data is expected  to include the following: (a) the actual loop length; (b) the length by gauge; and (c) the presence of repeaters, load coils, or bridged taps; and shall include, if noted on the individual loop record, (d) the approximate location, type, and number of bridged taps, load coils, and repeaters; (e) the presence, location, type, and number of pair-gain devices, DLC, and/or DAML, and (f) the presence of disturbers in the same and/or adjacent binder groups.  CenturyTel also shall provide to Socket any other loop makeup information listed on the individual loop record but not listed above.  
5.5
Where CenturyTel has not compiled Loop Makeup Information for itself, CenturyTel is not required to conduct a plant inventory and construct a database on behalf of Socket.  If CenturyTel has manual access to this sort of information for itself, or any affiliate, CenturyTel will provide access to it to Socket on a non-discriminatory basis.  To the extent CenturyTel has access to this information in an electronic format, that same format should be made available to Socket via an electronic interface. 


	Socket proposes language that would require CenturyTel to provide Socket with nondiscriminatory access to CenturyTel’s OSS functions for xDSL loops. Socket also requests nondiscriminatory access to the same loop makeup information that is available to CenturyTel or to other CLECs. 

Loop makeup information provides information about the composition of the loop, including items such as actual loop length, the presence of repeaters, load coils or bridged taps, and the approximate location type and number of inteferors or disturbers. 

All of this information is used by Socket to determine whether it will provide xDSL service to potential customers. Without the loop makeup information that only CenturyTel can provide, Socket cannot make its business decisions about whether to provide service to prospective customers. 

Socket proposes language that will allow it nondiscriminatory access to the necessary CenturyTel information.  

Moreover, Socket’s proposed language is consistent with what has been approved by the Commission in recent arbitration decisions.  


	5.0
Operational Support Systems:  Loop Make-Up Information and Ordering

5.1
General:  CenturyTel will provide Socket with pre-ordering and loop make-up information for xDSL Loops and Subloops consistent with the manner in which it provides such information to any other CLEC and/or itself.  CenturyTel further shall provide Socket with nondiscriminatory access to its ordering, provisioning, maintenance and repair, and billing functions for xDSL Loops and Subloops.    
5.2
[intentionally omitted]

5.3
Loop Qualification: CenturyTel will provide Socket actual Loop Makeup Information through a manual process that is not available electronically.  Upon Socket’s request for such information, CenturyTel will provide loop make-up information specific to Socket’s request within five (5) business days of the request.

5.4
Loop makeup data may include the following: (a) the actual loop length; (b) the length by gauge; and (c) the presence of repeaters, load coils, or bridged taps; and, if noted on the individual loop record, (d) the approximate location, type, and number of bridged taps, load coils, and repeaters; (e) the presence, location, type, and number of pair-gain devices, DLC, and/or DAML, and (f) the presence of disturbers in the same and/or adjacent binder groups. 
5.5
Where CenturyTel has not compiled Loop Makeup Information for itself, CenturyTel is not required to conduct a plant inventory and construct a database on behalf of Socket.  If CenturyTel has manual access to this sort of information for itself, or any affiliate, CenturyTel will provide access to it to Socket on a non-discriminatory basis. 


	Socket’s proposed contract provisions related to OSS access and loop make-up information and ordering purport to impose upon CenturyTel processes and procedures that were developed specific to AT&T’s (f/k/a SBC) business practices and network, not CenturyTel’s business practices and network.  Socket attempts to impose them on CenturyTel without regard to whether such processes and procedures are commercially or technically feasible.

Because Socket’s OSS demands are problematic on a number of fundamental levels, the Commission should not adopt Socket’s proposed language.  Not only do Socket’s demands raise critical public policy and operational concerns, but they also exceed CenturyTel’s legal obligations and impose undue burdens that are in some respects not technically feasible, are onerous, and are expensive.

First, Socket’s OSS demands exceed CenturyTel’s legal obligations under the statute.  Whereas CenturyTel’s obligation is to provide Socket nondiscriminatory, parity-based treatment, for example, Socket seeks much more.  Importantly, CenturyTel’s' obligations under the FTA are parity-based, meaning it must provide required elements and services in a manner "that is at least equal in quality to that provided . . . to itself or to any subsidiary, affiliate, or any other party to which the carrier provides interconnection."  47 U.S.C. 251(c)(2).  But certain of Socket’s proposed interface and functionality requirements, for example, would afford Socket superior treatment as compared to CenturyTel’s treatment of its own orders for retail services (and the orders of other CLECs).  CenturyTel, in contrast, offers to provide Socket parity-based treatment with respect to the matters covered in the OSS Article of the parties’ ICA. 
The Commission should reject Socket’s demands for superior treatment exceeding the parity standard.  That AT&T Missouri may have interfaces, capabilities and functionality is irrelevant here.  Neither the FTA nor any FCC order requires CenturyTel to satisfy its statutory obligations in a manner "that is at least equal in quality to that provided" by AT&T Missouri or another RBOC.  The key in all respects is what CenturyTel does for itself.  Consistent with its statutory obligation, CenturyTel proposes providing elements, services, and functionalities on a parity basis. 

Second, the practical, operational, and policy ramifications of Socket’s demands should compel the Commission to reject that proposal.  CenturyTel does not dispute that Socket is entitled to efficient and effective provisioning of wholesale facilities under CenturyTel’s FTA §251(c) obligations, which CenturyTel provides.  However, Article XIII as proposed would require CenturyTel to implement real time electronic pre-ordering and ordering systems for Interconnection, Resale, and UNE functions.  CenturyTel estimates such system development would cost millions of dollars.  Given the low CLEC order volumes CenturyTel experiences in Missouri and elsewhere in its system, the cost of electronic systems development is extremely prohibitive and is not a rational expenditure.

Moreover, although the Commission should not adopt Socket’s proposed contract language, if it does so, it should simultaneously adopt contract language providing for CenturyTel cost recovery.  Under prevailing federal law, CenturyTel is entitled to recover its forward-looking costs for both OSS access and OSS development.  The millions of dollars CenturyTel anticipates being required to satisfy Socket’s OSS-related demands must, under the FTA and FCC guidance, be recovered by CenturyTel from CLECs.  As such, any acquisition, implementation and deployment of OSS required of CenturyTel must necessarily be accompanied by appropriate cost-based charges to CLECs.  Unless cost recovery is assured, the Commission should not, independent of the legal and policy reasons articulated above, compel CenturyTel to incur millions of dollars of capital expenditures to develop and deploy the OSS Socket demands.

Finally, notwithstanding the initiation of this arbitration proceeding, CenturyTel fully intends, consistent with 4 CSR 240-36.040(5)(B), to continue negotiating with Socket to resolve disputes between the parties.  

Adhering to the mandates of prevailing federal law and consistent with the real world impacts of the language Socket proposes, the Commission should reject Socket’s onerous demands.



	Which party’s language should be included in the Article to address line conditioning?
	6
	6.0
	6.0 Provisioning/Requesting Conditioning as part of Socket’s order

6.1 When Socket orders an xDSL loop, CenturyTel shall charge Socket a non-recurring charge for each xDSL capable loop ordered, whether or not conditioning of the loop is requested.   Socket shall designate, at Socket’s sole option, what loop conditioning (i.e., e.g., the removal of excessive or the all bridged tap, load coils, and/or repeaters) CenturyTel is to perform in provisioning the requested loop or subloop.  Conditioning may be ordered on loop(s) or subloop(s) of any length to remove excessive or all bridged tap, load coils, and/or repeaters at the loop conditioning rates set forth in the Pricing Schedule. 

6.2 With respect to Socket’s request for loop conditioning on a loop or subloop under this Appendix, the following will apply:

6.2.1
For loops that are less than a distance of 17,500 feet in Actual Loop Length between the CenturyTel Central Office and the end user customer’s premises CenturyTel shall (a) condition xDSL Loops and xDSL Subloops to remove Excessive Bridged Tap and load coils at no additional charge beyond the non-recurring conditioning charge assessed on all xDSL capable loops and (b) remove repeaters at the per occurrence rate set forth in the Pricing Schedule.
6.2.2
If Socket requests conditioning to remove excessive bridged tap, load coil and/or repeaters on an xDSL Loop where the Actual Loop Length is 17,500 feet or greater, CenturyTel shall condition the loop as requested, to produce a clean loop at the rates set out in the Pricing Schedule. 

6.3 CenturyTel shall not be entitled to charge Socket for removal of repeaters or line station transfers (see section 9.2) when CenturyTel’s loop makeup information indicates that the loop does not require conditioning, but Socket or CenturyTel finds during installation that the loop does, in fact require conditioning.  

6.4 The provisioning and installation interval for xDSL capable loops, where no conditioning is requested, shall be the same as the standard provisioning intervals for Loops. These provisioning intervals are applicable to every loop regardless of the loop length.  Upon completion of the Subloop Access Arrangement and engineering design, the intervals (quantity and conditioning) for xDSL Subloops will be the same as the standard provisioning intervals for Loops set forth elsewhere in this Agreement.
6.5 The provisioning and installation intervals for xDSL capable loops where conditioning is requested shall be ten (10) business days.
6.6 Subsequent to Socket’s submission of the initial order for a xDSL Loop or xDSL Subloop, additional conditioning for the removal of excessive bridged tap, load coils and/or repeaters may be requested on such loop.  The pricing for such additional conditioning shall be governed by the terms documented in Sections 6.2 and 6.3 above.  When requests to add or modify conditioning are received for a pending xDSL Loop or xDSL Subloop order, no additional service order charges shall be assessed, but the due date may be adjusted as necessary to meet standard offered provisioning intervals.  The provisioning interval for additional requests for conditioning pursuant to this subsection will be the same as set forth above.  In addition, Socket agrees that standard offered intervals do not constitute performance measure commitments.  Performance measures, if any, applicable to provisions of this Article are contained in Article XV:  Performance Measures and Provisioning Intervals to this Agreement.
6.7 Socket, at its sole option, may request shielded cross-connects for central office wiring. 
6.8  In the event Socket request removal of non-excessive bridged tap as defined in the Article, the Parties shall negotiate the appropriate rates.   In the event the Parties are unable to reach agreement on the rates, CenturyTel shall propose an Interim Rate based using the Time and Materials rates set forth in the Pricing Schedule.   The Interim Rate shall be subject to the Dispute Resolution procedures set forth in Article III or resolved in the procedures for setting Permanent Rates as set forth in Article VII – UNE, Appendix – Pricing Schedule.   


	Conditioning is required when bridged taps, load coils, or repeaters interfere with the ability to properly transmit xDSL signals. 

Socket proposes language to establish requirements for conditioning and the standards under which conditioning will be provided. 

CenturyTel’s language establishes Socket’s right to have lines conditioned, but does not provide as many details or standards for this important service as does the language proposed by Socket. 

Moreover, Socket’s proposed language is consistent with what has been approved by the Commission in recent arbitration decisions.  


	6.0   Provisioning/Requesting Conditioning as part of Socket’s order

6.1
When Socket orders an xDSL loop, CenturyTel shall charge Socket a non-recurring charge for each xDSL capable loop ordered, whether or not conditioning of the loop is requested.   Socket shall designate, at Socket’s sole option, what loop conditioning (i.e., the removal of excessive or all bridged tap, load coils, and/or repeaters). CenturyTel is to perform requested loop conditioning in the provisioning the requested loop or subloop.  Conditioning may be ordered on loop(s) or subloop(s) of any length less than 18,000 feet to remove excessive or all bridged tap, load coils, and/or repeaters at the loop conditioning rates set forth in the Pricing Schedule.
6.2
With respect to Socket’s request for loop conditioning on a loop or subloop under this Appendix, the following will apply:

6.2.1
For loops that are less than a distance of 12,000 feet in Actual Loop Length between the CenturyTel Central Office and the end user customer’s premises, CenturyTel shall (a) condition xDSL Loops and xDSL Subloops to remove Excessive Bridged Tap and load coils at no additional charge beyond the non-recurring conditioning charge assessed on all xDSL capable loops and (b) remove repeaters at the per occurrence rate set forth in the Pricing Schedule.
6.2.2
If Socket requests conditioning to remove excessive bridged tap, load coil and/or repeaters on an xDSL Loop where the Actual Loop Length is between 12,000 and 18,000 feet, CenturyTel shall condition the loop as requested, to produce a clean loop at the rates set out in the Pricing Schedule. 
6.3
CenturyTel shall not be entitled to charge Socket for removal of repeaters or line station transfers (see section 9.2) when CenturyTel’s loop makeup information indicates that the loop does not require conditioning, but Socket or CenturyTel finds during installation that the loop does, in fact require conditioning.  

6.4
The provisioning and installation interval for xDSL capable loops, where no conditioning is requested, shall be the same as the standard provisioning intervals for Loops. Upon completion of the Subloop Access Arrangement and engineering design, the intervals (quantity and conditioning) for xDSL Subloops will be the same as the standard provisioning intervals for Loops set forth elsewhere in this Agreement.
6.5
The provisioning and installation intervals for xDSL capable loops where conditioning is requested shall be ten (10) business days.  
6.6
Subsequent to Socket’s submission of the initial order for a xDSL Loop or xDSL Subloop, additional conditioning for the removal of excessive bridged tap, load coils and/or repeaters may be requested on such loop.  The pricing for such additional conditioning shall be governed by the terms documented in Sections 6.2 and 6.3 above.  When requests to add or modify conditioning are received for a pending xDSL Loop or xDSL Subloop order, additional service order charges and conditioning charges may apply, and the due date may be adjusted as necessary to meet standard offered provisioning intervals.  The provisioning interval for additional requests for conditioning pursuant to this subsection will be the same as set forth above.  
6.7
Socket, at its sole option, may request shielded cross-connects for central office wiring subject to applicable charges. 
6.8
 In the event Socket requests removal of non-excessive bridged tap as defined in this Article,  CenturyTel shall charge Socket for such removal on a time and material basis.   

6.9
To the extent technically feasible, CenturyTel will test and report troubles for all the features, functions, and capabilities of conditioned copper lines, and will not restrict its testing to voice transmission only.  CenturyTel shall close Socket’s order after such testing.


	CenturyTel has agreed to Socket’s proposed Sections 6.0 et seq., except as provided herein.  The Commission should adopted CenturyTel’s proposed Sections 6.0 et seq. and reject Socket’s competing proposals.

6.1
Consistent with its position with respect to Section 2.2 above (Issue No. 2), CenturyTel should not be required to remove load coils on any cooper loop in excess of 18,000 feet in length as doing so will likely significantly degrade the voice transmission quality of the circuit.

6.2
Consistent with the loop conditioning terms adopted for AT&T Missouri (f/k/a SBC Missouri), CenturyTel should be required to conduct loop conditioning for no charge other than the NRC applicable for all xDSL loop on loops that are less than 12,000 feet.

6.2.2
Consistent with the loop conditioning terms adopted for AT&T Missouri (f/k/a SBC Missouri), CenturyTel should be permitted to charge an additional NRC to remove excessive bridge tap, load coil and/or repeaters on xDSL loops in excess of 12,000 feet. 

6.4
[Draft Position]
6.6
CenturyTel is entitled to recover its appropriate costs for services performed on Socket’s behalf.  Socket’s proposed Section 6.6, if interpreted to its logical and perhaps intended end, essentially states that if CenturyTel undertakes line conditioning at Socket’s request, and Socket then changes its mind and requests additional conditioning, CenturyTel is not entitled to recover its line conditioning costs for both the initial and the additional line conditioning activities requested by Socket.  CenturyTel’s proposed Section 6.6 uses the word “may,” acknowledging that additional charges may apply to the extent CenturyTel already has incurred costs to undertake initial line conditioning at Socket’s request prior to the time Socket orders additional line conditioning.

6.7
Unlike Socket’s proposes Section 6.7, CenturyTel’s proposed language makes it clear that any Socket request for shielded cross-connections are subject to applicable charges.

6.8
CenturyTel’s language acknowledges that rates likely will not be “interim” upon the conclusion of this proceeding.

6.9
The Commission should adopt CenturyTel’s proposed Section 6.9, for which Socket has no counterproposal.  This provision fairly and accurately states CenturyTel’s obligations with respect to testing and reporting on an xDSL-capable loop prior to completing the provisioning process to Socket for such loops.  See 47 C.F.R. § 51.319(a)(iii)(C).


	Should the Article include provisions addressing acceptance testing?
	7
	7.0
	7.0
Acceptance Testing

7.1
Should Socket desire Acceptance Testing, Socket shall request such testing on a per xDSL loop or xDSL subloop basis upon issuance of the Local Service Request (LSR). Acceptance Testing will be conducted at the time of installation of the service request.  

7.2
Acceptance Testing Procedure:

7.2.1
Upon delivery of a loop or subloop to Socket, CenturyTel’s field technician will call the CenturyTel Local Operations Center (LOC) or equivalent organization and the LOC technician will call a toll free number provided by Socket to initiate performance of a series of Acceptance Tests.

7.2.1.1
Except for IDSL loops or subloops that are provisioned through repeaters or digital loop carriers, the CenturyTel field technician will provide a solid short across the tip and ring of the circuit and then open the loop circuit. 

7.2.1.2
For IDSL loops or subloops that are provisioned through repeaters or digital loop carriers, the CenturyTel field technician will not perform a short or open circuit.

7.2.2
If the loop passes the “Proof of Continuity” parameters, as defined by this Article for xDSL loops, Socket will provide CenturyTel with a confirmation number and CenturyTel will complete the order.  Socket will be billed and shall pay for the Acceptance Test as specified below under Acceptance Testing Billing.

7.2.3 
If the Acceptance Test fails loop continuity test parameters, as defined by this Article for xDSL loops, the CenturyTel technician will take reasonable steps to immediately resolve the problem with Socket on the line including, but not limited to, calling the central office to perform work or troubleshooting for physical faults.  If the problem cannot be resolved in an expedient manner, the CenturyTel technician will release the Socket technician, and perform the work necessary to correct the situation.  Once the loop is correctly provisioned, CenturyTel will contact Socket to repeat the Acceptance Test.  When the aforementioned test parameters are met, Socket will provide CenturyTel with a confirmation number and CenturyTel will complete the order. If CenturyTel determines loop continuity parameters are met, CenturyTel may close the order.  CenturyTel will not complete an order that fails Acceptance Testing. 

7.2.4
Until such time as Socket and CenturyTel agree, or industry standards establish, that their test equipment can accurately send signals through repeaters or digital loop carriers, Socket will accept IDSL loops or subloops provided through repeaters or digital loop carrier without testing the complete circuit.  Consequently, CenturyTel agrees that should Socket open a trouble ticket on such a loop or subloop within ten (10) business days (that is the fault of CenturyTel), CenturyTel will adjust Socket’s bill and refund the recurring charge of such a loop until CenturyTel has resolved the problem and closed the trouble ticket.

7.2.5
CenturyTel will be relieved of the obligation to perform Acceptance Testing on a particular loop or subloop and will assume acceptance of the loop or subloop by Socket when Socket places the CenturyTel Local Service Center or field technician on hold for over ten (10) minutes. In that case, CenturyTel may close the order utilizing existing procedures. Except as otherwise provided in this Article, if no trouble ticket is opened on that loop or subloop within 24 hours, CenturyTel may bill and Socket shall pay as if the Acceptance Test had been completed and the loop or subloop accepted. If, however, a trouble ticket is opened on the loop or subloop within 24 hours and the trouble resulted from CenturyTel error, Socket will be credited for the cost of the acceptance test.  Additionally, Socket may subsequently request and CenturyTel will perform testing of such a loop or subloop under the terms and conditions of a repair request.  If such loop or subloop is found by CenturyTel to not meet loop continuity test parameters as defined herein, CenturyTel will not charge for any acceptance testing performed on the repair call. 

7.2.6
If a trouble ticket is opened within 24 hours of a loop or subloop order completion, and the trouble is determined to be CenturyTel’s error, CenturyTel will credit Socket for any charge(s) previously assessed to Socket for the test.  

7.2.7
Both Parties will work together to implement Acceptance Testing procedures that are efficient and effective.  If the Parties mutually agree to additional testing, procedures and/or standards not covered by this Agreement, the Parties will negotiate terms and conditions to implement such additional testing, procedures and/or standards.   Additional charges may apply if any agreed-to changes require CenturyTel to expend additional time and expense.

7.3
Acceptance Testing Billing 
7.3.1
Socket will be billed for Acceptance Testing upon the effective date of this Article for loops and subloops that are installed correctly by the committed interval without the benefit of corrective action performed by CenturyTel due to acceptance testing.  In particular, Socket shall pay maintenance of service charges on a time and material basis, for the CenturyTel technician time involved at the rates set forth in Article VII – Appendix Pricing. If requested by Socket, Overtime or Premium time charges will apply for Acceptance Testing requests in off-hours at overtime charges calculated at one and one half times the standard price and premium time.

	Acceptance testing establishes a procedure for the CenturyTel field technician to test continuity parameters and proper operation of xDSL lines and to identify possible problems with the installation. This process can prevent the necessity of additional service calls after the installation.  

Socket proposes language to establish the procedure for acceptance testing at the time of the installation of the service request.  

Socket’s proposed language is consistent with what was approved by the Commission in the recent M2A Successor Arbitration.  


	7.0
Acceptance Testing

7.1
Should Socket desire Acceptance Testing, Socket shall request such testing on a per xDSL loop or xDSL subloop basis.  CenturyTel shall charge Socket for such Acceptance Testing on a time and materials basis.  

7.2
Acceptance Testing Procedure:

7.2.1
Upon delivery of a loop or subloop to Socket, CenturyTel’s field technician will call the CenturyTel Local Operations Center (LOC) or equivalent organization and the LOC technician will call a toll free number provided by Socket to initiate performance of a series of Acceptance Tests.

7.2.1.1
Except for IDSL loops or subloops that are provisioned through repeaters or digital loop carriers, the CenturyTel field technician will provide a solid short across the tip and ring of the circuit and then open the loop circuit. 

7.2.1.2
For IDSL loops or subloops that are provisioned through repeaters or digital loop carriers, the CenturyTel field technician will not perform a short or open circuit.

7.2.2
If the loop passes the “Proof of Continuity” parameters, as defined by this Article for xDSL loops, Socket will provide CenturyTel with a confirmation number.  

7.2.3 
If the Acceptance Test fails loop continuity test parameters, as defined by this Article for xDSL loops, the CenturyTel technician will take reasonable steps to immediately resolve the problem with Socket on the line including, but not limited to, calling the central office to perform work or troubleshooting for physical faults.  If the problem cannot be resolved in an expedient manner, the CenturyTel technician will release the Socket technician, and perform the work necessary to correct the situation. 

7.2.4
Until such time as Socket and CenturyTel agree, or industry standards establish, that their test equipment can accurately send signals through repeaters or digital loop carriers, Socket will accept IDSL loops or subloops provided through repeaters or digital loop carrier without testing the complete circuit.  

7.2.5
[intentionally omitted]

7.2.6
[intentionally omitted]

7.2.7
Both Parties will work together to implement Acceptance Testing procedures that are efficient and effective.  If the Parties mutually agree to additional testing, procedures and/or standards not covered by this Agreement, the Parties will negotiate terms and conditions to implement such additional testing, procedures and/or standards.   Additional charges may apply if any agreed-to changes require CenturyTel to expend additional time and expense.

7.3
Acceptance Testing Billing 
7.3.1
Socket shall pay maintenance of service charges on a time and material basis, for the CenturyTel technician time involved at the rates set forth in Article VII – Appendix Pricing. If requested by Socket, Overtime or Premium time charges will apply for Acceptance Testing requests in off-hours at overtime charges calculated at one and one half times the standard price and premium time.

	The Commission should adopt CenturyTel’s proposed Section 7.0 et seq. and reject Socket’s competing proposal.  Socket impermissibly attempts to make Acceptance Testing a condition of completing the provisioning process of an xDSL-capable loop.  As recognized by the Commission in the SBC/MCI arbitration, Acceptance and Cooperative Testing are not obligatory testing under the FCC’s rules and, thus, fall outside of the scope of this Sec. 252 arbitration proceeding.  CenturyTel’s testing obligation is sufficiently addressed in its proposed Section 6.9 above (Issue No. 6).  Any additional testing such as Acceptance Testing and/or Cooperative Testing are considered voluntary testing wherein a CenturyTel technician merely assists the CLEC to perform its own tests.   

Moreover, as terms for Acceptance Testing and Cooperative Testing are not within the scope of this Sec. 252 arbitration, CenturyTel does not consent to having terms related thereto arbitrated in this proceeding.  As a convenience, CenturyTel is willing to put terms and conditions for such testing into the Agreement.  However, if Socket is unwilling to accept the terms and conditions for Acceptance Testing and Cooperative Testing offered by CenturyTel, CenturyTel’s position is that all such terms should be removed entirely from the Agreement.



	Should the Article include provisions addressing cooperative testing?
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	8.0
	8.0
Cooperative Testing

8.1
The charges for Cooperative Testing shall be the same as provided for in Section 7.3.1 above.  If requested by Socket, Overtime or Premium time charges will apply for Cooperative Testing requests in off hours at overtime time and premium time charges referenced above.

8.2
Should Socket desire Cooperative Testing, it shall request such testing on a trouble ticket on each xDSL capable loop or subloop upon issuance of the trouble ticket.

8.3
If the trouble ticket was opened without a request for Cooperative Testing, and Socket should determine that Cooperative Testing is desired or needed during any subsequent phase of maintenance and repair, the request may be added; however, a trouble ticket commitment date will be calculated to account for the additional work. 

8.4
Cooperative Testing Procedure:

8.4.1
The CenturyTel field technician or other CenturyTel personnel will contact Socket for test and resolution of the trouble ticket and to verify basic metallic loop parameters including proof of continuity and pair balance.


8.4.2
If the loop or subloop passes the “Proof of Continuity” parameters, as defined by this Article for xDSL capable loops or subloops, the technician will close out the trouble report and the LOC will bill and Socket shall pay for the Cooperative Test as provided for in Section 7.3.1 above. 

8.4.3
If the Cooperative testing fails “Proof of Continuity” parameters, as defined by this Article for xDSL capable loops or subloops, the LOC technician will take any reasonable steps to immediately resolve the problem with Socket on the line including, but not limited to, calling the central office to perform work or troubleshooting for physical faults.  If the problem cannot be resolved in an expedient manner, the technician will release the Socket representative, and perform the work reasonably necessary to bring the loop or subloop to standard continuity parameters as defined by this Article for xDSL capable loops or subloops.  When the aforementioned test parameters are met, the LOC will contact Socket for another Cooperative Test.

8.4.4 
CenturyTel will be relieved of the obligation to perform Cooperative Testing on a particular loop or subloop and will assume acceptance of the test by Socket when Socket cannot provide a “live” representative (through no answer or placement on hold) for over ten (10) minutes. CenturyTel may then close the trouble ticket, document the time and reason, and may bill Socket, and Socket shall pay, as if the Cooperative Test had been completed as provided for in Section 7.3.1 above. 


	Cooperative testing establishes a procedure for the parties to jointly test metallic loop parameters on lines for which a trouble ticket has been submitted.  The process is intended to test for proper operation of xDSL lines and identify problems with the installation. This involves the participating of a Socket employee who is on a joint conference call with the LOC and a CenturyTel technician who performs testing in the field. 

Socket proposes language to establish the procedure for cooperative testing and to delineate the obligations and responsibilities of each party.  

Socket’s proposed language is consistent with what was approved by the Commission in the recent M2A Successor Arbitration.  


	8.0
Cooperative Testing

8.1
The charges for Cooperative Testing shall be the same as provided for in Section 7.3 above.  If requested by Socket, Overtime or Premium time charges will apply for Cooperative Testing requests in off hours at overtime time and premium time charges referenced above.
8.2
Should Socket desire Cooperative Testing, it shall request such testing on a trouble ticket on each xDSL capable loop or subloop upon issuance of the trouble ticket.

8.3
If the trouble ticket was opened without a request for Cooperative Testing, and Socket should determine that Cooperative Testing is desired or needed during any subsequent phase of maintenance and repair, the request may be added; however, a trouble ticket commitment date will be calculated to account for the additional work. 

8.4
Cooperative Testing Procedure:

8.4.1
The CenturyTel field technician or other CenturyTel personnel will contact Socket for test and resolution of the trouble ticket and to verify basic metallic loop parameters including proof of continuity and pair balance.

8.4.2
If the loop or subloop passes the “Proof of Continuity” parameters, as defined by this Article for xDSL capable loops or subloops, the technician will close out the trouble report and the LOC will bill and Socket shall pay for the Cooperative Test as provided for in Section 7.3 above. 

8.4.3
If the Cooperative testing fails “Proof of Continuity” parameters, as defined by this Article for xDSL capable loops or subloops, the LOC technician will take any reasonable steps to immediately resolve the problem with Socket on the line including, but not limited to, calling the central office to perform work or troubleshooting for physical faults.  If the problem cannot be resolved in an expedient manner, the technician will release the Socket representative, and perform the work reasonably necessary to bring the loop or subloop to standard continuity parameters as defined by this Article for xDSL capable loops or subloops.  When the aforementioned test parameters are met, the LOC will contact Socket for another Cooperative Test.

8.4.4 
 Both Parties will work together to implement Cooperative Testing procedures that are efficient and effective.

	The Commission should adopt CenturyTel’s proposed Section 8.0 et seq. and reject Socket’s competing proposal.  As recognized by the Commission in the SBC/MCI arbitration, Acceptance and Cooperative Testing are not obligatory testing under the FCC’s rules and, thus, fall outside of the scope of this Sec. 252 arbitration proceeding.  CenturyTel’s testing obligation is sufficiently addressed in its proposed Section 6.9 above (Issue No. 6).  Any additional testing such as Acceptance Testing and/or Cooperative Testing are considered voluntary testing wherein a CenturyTel technician merely assists the CLEC to perform its own tests.   

Moreover, as terms for Acceptance Testing and Cooperative Testing are not within the scope of this Sec. 252 arbitration, CenturyTel does not consent to having terms related thereto arbitrated in this proceeding.  As a convenience, CenturyTel is willing to put terms and conditions for such testing into the Agreement.  However, if Socket is unwilling to accept the terms and conditions for Acceptance Testing and Cooperative Testing offered by CenturyTel, CenturyTel’s position is that all such terms should be removed entirely from the Agreement.



	Which party’s language should be included in the Article to address service quality and maintenance? 
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	9.0
	9.0
Service Quality and Maintenance

9.1 Maintenance, other than assuring loop continuity and balance, on unconditioned or partially conditioned loops or subloops in excess of 12,000 feet will only be provided on a time and material basis as provided for in Section 7.3.1 above.  On loops or subloops where Socket has requested that no conditioning be performed, CenturyTel’s maintenance will be limited to verifying loop suitability based on POTS design.  For loops having had partial or extensive conditioning performed at Socket’s request, CenturyTel will verify continuity, the completion of all requested conditioning, and will repair at no charge to Socket any gross defects which would be unacceptable based on current POTS design criteria and which do not result from the loop’s modified design. 

9.2 For loops or subloops currently in service where trouble ticket resolution has identified that excessive bridged tap (bridged tap in excess of 2,500 feet), load coils and/or repeaters are present on the loop or subloop and transferring to a new loop or subloop is a solution identified by CenturyTel to resolve the trouble ticket, CenturyTel, at its sole option may perform a line and station transfer ("LST") to resolve and close out the identified trouble.  In the event that a request for conditioning is received from Socket on a loop or subloop currently in service and CenturyTel determines that an LST can be performed, the appropriate CenturyTel Local Operations Center ("LOC") or functionally equivalent organization will contact Socket to inform it that an LST will be performed in lieu of Socket's requested conditioning.  In such cases where CenturyTel elects to perform an LST to resolve the identified trouble, CenturyTel shall perform the LST at no charge for loops less than 17,500 feet (with the exception of repeaters if such exist); and on loops greater than 17,500 feet, CenturyTel shall charge Socket as if it performed the requested conditioning.   Socket shall not be obligated to pay any maintenance or trip charges for CenturyTel’s technicians to identify the problem. If, however, the LST does not resolve the reported trouble and the trouble is determined to be an CenturyTel network-related problem, Socket will not be charged the possible conditioning charges described above or for CenturyTel’s resolution of the trouble.  If, however, the trouble is found to be a CPE or a non-CenturyTel network-related problem, then a Maintenance of Service and/or Time and Materials charge set forth in this Agreement will apply. If an LST is performed, CenturyTel shall work diligently to minimize end-user customer service outage.
9.3 Each xDSL-Capable Loop or Subloop offering provided by CenturyTel to Socket will be at least equal in quality and performance as that which CenturyTel provides to itself or to an Affiliate.


	Service quality and maintenance functions are an integral part of the wholesale provision of xDSL services. Socket proposes language that describes the processes to be followed when there are problems with xDSL lines and identifies the standards for maintenance of loops. 

Socket’s proposed language is consistent with what was approved by the Commission in the recent M2A Successor Arbitration.  


	9.0
Service Quality and Maintenance

9.1
Maintenance, other than assuring loop continuity and balance, on unconditioned or partially conditioned loops or subloops in excess of 12,000 feet will only be provided on a time and material basis as provided for in Section 7.3 above.  On loops or subloops where Socket has requested that no conditioning be performed, CenturyTel’s maintenance will be limited to verifying loop suitability based on POTS design.  For loops having had partial or extensive conditioning performed at Socket’s request, CenturyTel will verify continuity, the completion of all requested conditioning, and will repair at no charge to Socket any gross defects which would be unacceptable based on current POTS design criteria and which do not result from the loop’s modified design. 

9.2
For loops or subloops currently in service where trouble ticket resolution has identified that excessive bridged tap (bridged tap in excess of 2,500 feet), load coils and/or repeaters are present on the loop or subloop and transferring to a new loop or subloop is a solution identified by CenturyTel to resolve the trouble ticket, CenturyTel, at its sole option may perform a line and station transfer ("LST") to resolve and close out the identified trouble.  In the event that a request for conditioning is received from Socket on a loop or subloop currently in service and CenturyTel determines that an LST can be performed, the appropriate CenturyTel Local Operations Center ("LOC") or functionally equivalent organization will contact Socket to inform it that an LST will be performed in lieu of Socket's requested conditioning.  In such cases where CenturyTel elects to perform an LST to resolve the identified trouble, CenturyTel shall perform the LST at no charge for loops less than 12,000 feet (with the exception of repeaters if such exist); and on loops greater than 12,000 feet, CenturyTel shall charge Socket as if it performed the requested conditioning.   Socket shall not be obligated to pay any maintenance or trip charges for CenturyTel’s technicians to identify the problem. If, however, the LST does not resolve the reported trouble and the trouble is determined to be a CenturyTel network-related problem, Socket will not be charged the possible conditioning charges described above or for CenturyTel’s resolution of the trouble.  If, however, the trouble is found to be a CPE or a non-CenturyTel network-related problem, then a Maintenance of Service and/or Time and Materials charge set forth in this Agreement will apply. If an LST is performed, CenturyTel shall work with reasonable diligence to minimize end-user customer service outage.
9.3
Each xDSL-Capable Loop or Subloop offering provided by CenturyTel to Socket will be at least equal in quality and performance as that which CenturyTel provides to itself or to an Affiliate.  Socket, however, shall be solely responsible for the quality and performance of the services it provides to its end user customers over such facilities.

	CenturyTel has agreed to Socket’s proposed Sections 9.0 et seq., except as provided herein.  The Commission should adopted CenturyTel’s proposed Sections 9.0 et seq. and reject Socket’s competing proposals.

9.2
Consistent with its position with respect to Section 6.0 et seq. above (Issue No. 6), CenturyTel should be required to conduct additional loop conditioning (by virtue of a maintenance request) at no charge on loops that are less than 12,000 feet.  Moreover, CenturyTel’s proposed language in Sec. 9.2 actually makes it consistent with Socket’s proposed Sec. 9.1, to which CenturyTel has agreed (with the minor exception of correcting a section reference).  Socket’s proposed Section 9.1 correctly acknowledges that maintenance on unconditioned or partially conditioned loops or subloops in excess of 12,000 feet will be subject to time and material charges. 

In addition, the Commission should adopt CenturyTel’s proposed insertion of the phrase “with reasonable diligence.”  CenturyTel has continuing obligations to both other carriers and its own customers.  It is appropriate that any efforts CenturyTel undertakes to minimize outage be commercially reasonable and consistent with CenturyTel’s operational practices.  Without such a reasonable limitation, Socket’s proposed Sec. 9.2 could be unfairly interpreted in favor of Socket, requiring CenturyTel to undertake activities that are unduly burdensome, unfairly prioritize Socket’s customers over other carriers’ customers, and/or unfairly monopolize CenturyTel’s time and resources.

9.3
The Commission should adopt CenturyTel’s additional proposed language to Socket’s Section 9.3.  While CenturyTel is willing to acknowledge that the quality of the facility it provides to Socket will be at parity to the facilities it provides to itself, Socket should be willing to acknowledge that it alone is responsible for the quality and performance of the service that it alone provides to its customers over that facility.

	Should the Article include provisions addressing spectrum management?
	10
	10.0
	10.0
Spectrum Management

10.1
The parties shall comply with the FCC’s lawful and effective spectrum management rules, 47 C.F.R. § 51.231-233, as such rules may be modified from time to time.  Socket will advise CenturyTel of the Power Spectral Density (“PSD”) mask approved or proposed by T1.E1 that reflects the service performance parameters of the technology to be used.  Socket, at its option and without further disclosure to CenturyTel, may provide any service compliant with that PSD mask so long as it stays within the allowed service performance parameters.  At the time of ordering an xDSL loop or subloop, Socket will notify CenturyTel as to the type of PSD mask Socket intends to use on the ordering form and, if and when a change in PSD mask is made, Socket will notify CenturyTel as set forth in Section 4.3 above. Socket will abide by standards pertinent for the designated PSD mask type.  

10.2
CenturyTel shall not implement, impose or maintain any spectrum management, selective feeder separation, or binder group management program.  CenturyTel may not segregate or reserve loop binder groups, pair ranges or pair complements exclusively for the provisioning of ADSL and/or POTS services to the exclusion of other xDSL technologies. CenturyTel may not segregate xDSL technologies into designated loop binder groups, pair ranges or pair complements without prior Commission review and approval. CenturyTel will not impose restrictions, on use of loop pairs for non-ADSL xDSL services, either through designations in the LFACS and LEAD databases or by the rules in LFACS limiting deployment of non-ADSL xDSL services to certain loop pair ranges.  CenturyTel will not deny requests for loops or subloops based on spectrum management issues.  
10.3
In the event that a loop technology without national industry standards for spectrum management is deployed, CenturyTel, Socket, other telecommunications providers, and the Commission shall jointly establish long-term competitively neutral spectral compatibility standards and spectrum management rules and practices so that all carriers know the rules for loop technology deployment.  The standards, rules and practices shall be developed to maximize the deployment of new technologies within binder groups while minimizing interference, and shall be forward-looking and able to evolve over time to encourage innovation and deployment of advanced services. These standards are to be used until such time as national industry standards exist.  To offer xDSL-based service consistent with mutually agreed-upon standards developed by the industry in conjunction with the Commission, or by the Commission in the absence of industry agreement, Socket may order local loops or subloops based on agreed-to performance characteristics. CenturyTel will assign the local loop or subloop consistent with the agreed-to spectrum management standards. 
10.4
In the event that the FCC or the industry establishes long-term standards and practices and policies relating to spectrum compatibility and spectrum management that differ from those established in this Agreement, CenturyTel and Socket agree to comply with the FCC and/or industry standards, practices and policies and will establish a mutually agreeable transition plan and timeframe for achieving and implementing such industry standards, practices and policies. 

10.5 In such case, CenturyTel will manage the spectrum in a competitively neutral manner consistent with all relevant industry standards regardless of whether the service is provided by Socket or by CenturyTel, as well as competitively neutral as between different xDSL services.  Where disputes arise, CenturyTel and Socket will put forth a good faith effort to resolve such disputes in a timely manner.  As a part of the dispute resolution process, CenturyTel will, upon request from Socket, disclose within 3-5 business days information with respect to the number of loops using advanced services technology within the binder group and the type of technology deployed on those loops so that the involved parties may examine the deployment of services within the affected loop plant, if any.

10.6
Within thirty (30) days after general availability of equipment conforming to applicable industry standards or the mutually agreed upon standards developed by the industry in conjunction with the Commission or FCC, if CenturyTel and/or Socket is providing xDSL technologies deployed or other advanced services for which there is no standard, then CenturyTel and/or Socket must begin the process of bringing its deployed xDSL technologies and equipment into compliance with such standards at its own expense. 


	Spectrum management is an integral part of the wholesale provision of xDSL services. Socket proposes language in which the parties agree to comply with the FCC’s spectrum management rules and includes requirements that Socket advise CenturyTel of the PSD mask that is used on xDSL lines. 

Socket’s language also prevents CenturyTel from implementing spectrum management, selective feeder separation, or binder group management program. This is important to prevent disruption to the xDSL services being provided to Socket’s customers. 

Socket’s proposal also addresses the possible use of new technologies and establishes procedures to minimize interference with existing technologies and voice communications. 

It is better to include these standards in the parties’ ICA to ensure that each party understands its obligations and to protect the integrity of the network. 

Socket’s proposed language is consistent with what was approved by the Commission in the recent M2A Successor Arbitration.  


	10.0
Spectrum Management

10.1
The parties shall comply with the FCC’s lawful and effective spectrum management rules, 47 C.F.R. §§ 51.231-233, as such rules may be modified from time to time.  Socket will advise CenturyTel of the Power Spectral Density (“PSD”) mask approved or proposed by T1.E1 that reflects the service performance parameters of the technology to be used.  Socket, at its option, may provide any service compliant with that PSD mask so long as it stays within the allowed service performance parameters.  At the time of ordering an xDSL loop or subloop, Socket will notify CenturyTel as to the type of PSD mask Socket intends to use on the ordering form and, if and when a change in PSD mask is made, Socket will notify CenturyTel as set forth in Section 4.3 above. Socket will abide by standards pertinent for the designated PSD mask type.  

10.2
With the exception of loops on which a known disturber is deployed, CenturyTel shall not designate, segregate or reserve particular loops or binder groups for use solely by any particular advanced services loop technology.  
10.3
[intentionally omitted]

10.4
In the event that the FCC or the industry establishes long-term standards and practices and policies relating to spectrum compatibility and spectrum management that differ from those established in this Agreement, CenturyTel and Socket agree to comply with the FCC and/or industry standards, practices and policies and will establish a mutually agreeable transition plan and timeframe for achieving and implementing such industry standards, practices and policies. 

10.5
In such case, CenturyTel will manage the spectrum in a competitively neutral manner consistent with all relevant industry standards regardless of whether the service is provided by Socket or by CenturyTel, as well as competitively neutral as between different xDSL services.  Where disputes arise, CenturyTel and Socket will put forth a good faith effort to resolve such disputes in a timely manner.  As a part of the dispute resolution process, CenturyTel will, upon request from Socket, disclose information with respect to the number of loops using advanced services technology within the binder group and the type of technology deployed on those loops so that the involved parties may examine the deployment of services within the affected loop plant, if any.

10.6
[intentionally omitted]
	CenturyTel has agreed to Socket’s proposed Sections 10.0 et seq., except as provided herein.  The Commission should adopt CenturyTel’s proposed Sections 10.0 et seq. and reject Socket’s competing proposals.  CenturyTel’s proposal tracks more precisely the requirements and obligations of 47 C.F.R. §§ 51.231-233, whereas Socket’s proposal purports to obligate CenturyTel beyond what is required by applicable law.



	Should the Article include provisions addressing pricing?
	11
	11.0
	11.0 PRICING 

11.1
The rates for xDSL Loops, xDSL Subloops, Loop Conditioning, and cross-connects are set forth in the Pricing Schedule to the Agreement. These rates are interim. Either Party may request that the Missouri Public Service set permanent rates during the course of this Agreement.

11.2
CenturyTel will make “clean loops” and “clean subloops” available for all xDSL services and use by all xDSL providers.  When Socket orders an Loop or  Subloop that will be used to provide XDSL services, CenturyTel will make available for use on a nondiscriminatory basis loops and subloops that do not need conditioning.  If no “clean loops” or “clean subloops” are available for use, then the conditioning charges set forth in the Pricing Schedule shall apply.  Neither CenturyTel or CenturyTel’s retail and/or advanced services affiliate shall not be given preferential access to “clean loops,” or “clean subloops” nor shall such “clean loops” or “clean subloops” be reserved exclusively for ADSL services. 


	Socket proposes to include language referring to the Pricing Schedule as the source for prices for xDSL loops and conditioning and establishes that the rates are interim. 

Socket’s proposed language is consistent with what was approved by the Commission in the recent M2A Successor Arbitration.  


	11.0
PRICING 

11.1
The rates for xDSL Loops, xDSL Subloops, Loop Conditioning, and cross-connects are set forth in the Pricing Schedule to the Agreement. 


	The UNE pricing schedules applicable to the provisioning of copper loops and subloops under the ICA are sufficiently referenced in the ICA articles and provisions governing the ordering of UNE loops and subloops.

The pricing schedule applicable to line conditioning is sufficiently referenced in CenturyTel’s proposed Section 1.0(B).

CenturyTel does not agree that rates established by the Commission in this proceeding for UNE loops and subloops, and for line conditioning, are or will be “interim.”

Socket’s proposed Sec. 11.2 purports to obligate CenturyTel to pre-condition a group of loops and subloops and to make such pre-conditioned loops and subloops available to Socket on a non-discriminatory basis.  This provision attempts to obligate CenturyTel beyond what is required by applicable law.  CenturyTel is required to condition loops, to the extent required by applicable law, at Socket’s request, not before.  Applicable law does not require that CenturyTel incur the cost of conditioning loops that CenturyTel may or may not order in the future.



	Should the Article include language addressing control of the loop and splitter functionality?
	12
	
	No language proposed. 
	CenturyTel’s proposed language is unnecessary and does not properly address Socket’s access to line splitter equipment. The CenturyTel language says, “In situations where . . . either through a line splitting arrangement . . .” but does not provide the alternative to a line splitting arrangement suggested by the use of the word “either.” 

In addition, the CenturyTel language gives CenturyTel the control over the splitter equipment rather than Socket. In some instances the line splitting equipment may be Socket-provided equipment that is in a collocation. Socket should be able to retain control of such equipment. 
	Control of the loop and splitter functionality. 

In situations where Socket is obtaining access to the high frequency portion of a copper loop either through a line sharing or line splitting arrangement, CenturyTel may maintain control over the loop and splitter equipment and functions, and shall provide to Socket loop and splitter functionality that is compatible with any transmission technology that Socket seeks to deploy using the high frequency portion of the loop, as defined in paragraph ______ of this Article, provided that such transmission technology is presumed to be deployable pursuant to Sec. 51.230 of the FCC rules.


	Section 3.0, as proposed by CenturyTel, is entirely consistent with and tracks precisely the FCC’s requirements in  47 C.F.R. § 51.319(a)(1)(v) governing the “control of the loop and splitter functionality” in a line sharing or line splitting arrangement.  Socket’s position should be rejected as it ignores applicable law permitting ILECs to control loop and splitter functionality. 




Key:  Bold language represents language proposed by Socket and opposed by CenturyTel.
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Underlined language represents language proposed by CenturyTel and opposed by Socket.  
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