BEFORE THE MISSOURI PUBLIC SERVICE COMMISSION

In the Matter of Southwestern Bell


)
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)
Case No. TT-2002-472

Residential Customer Winback Promotion

)
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)
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)
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RESPONSE TO SWBT'S MOTION TO STRIKE
Come Now MCImetro Access Transmission Services, LLC, Brooks Fiber Communications of Missouri, Inc., and MCI WorldCom Communications, Inc. (WCOM) and for their Response to SWBT's Motion to Strike state to the Commission:


1.
As SWBT admits, the Commission suspended SWBT’s tariffs "to determine whether [the tariffs] will have an adverse effect on competition."  (SWBT Motion, p. 1). SWBT conveniently chooses to ignore, however, that the Commission has also ruled that "the question of SWBT's practices regarding winback tariffs in general is relevant to a determination of whether those particular tariffs will be harmful to competition."  (Order Regarding Motion to Compel, p. 16).  Further, SWBT ignores the fact that the Commission has ruled that "winback and retention policies and practices are so closely related that discovery of information about SWBT's retention policies and practices are reasonably calculated to lead to the discovery of admissible evidence."  (Id.).  SWBT also fails to mention that the Commission has previously rejected SWBT winback tariffs based in part upon SWBT's market power.  (Report and Order, Case No. TT-2002-108, p. 12-13, 18).  For example, the Commission held:  "Until the CLECs are in a strong enough position to effectively compete with Southwestern Bell, the use of save and winback provisions by Southwestern Bell is anticompetitive."  (Id.).


2.
Accordingly, the provisions of WCOM witness Price's rebuttal testimony that SWBT moves to strike have already been held to be relevant by the Commission.  The testimony on pages 2-3, 14-17, and 26-27 discusses how SWBT's winback practices make its proposed tariffs anticompetitive.  This testimony is directly within the parameters of relevance set by the Commission in its prior Orders.  Further, it responds to SWBT's testimony that purports to show that its tariffs would not harm competition (i.e. Hughes Direct, p. 6-12; Regan Direct, p. 4-10).  Mr. Price’s testimony on pages 3-13 discusses how SWBT's market power makes its proposed tariffs anticompetitive (including by citing to admissions of SWBT evidenced by its advertising and marketing practices and other conduct such as market entry decisions).  Not only is this testimony within the bounds of relevance as established by prior Commission Orders, but it is also directly responsive to SWBT's testimony (i.e. Hughes Direct, p. 6-12, Regan Direct p. 4-10) that purports to show that it does not have market power.


3.
Regarding Mr. Price's surrebuttal testimony, SWBT's motion also misses the mark.  Mr. Price expressly responds to the rebuttal testimony of other witnesses, and also addresses SWBT discovery responses that should have been provided by SWBT before rebuttal testimony was due, but instead was only provided upon an order compelling the response and even then several days late running right into the due date for surrebuttal testimony.  It is completely appropriate for an expert witness to indicate that other testimony and discovery responses support his opinions.  Under Section 490.065.4 an expert is allowed to explain the reasons for his opinions.  Mr. Price could not comment on the relation of other parties' rebuttal testimony and discovery responses to his opinions until such information was made available to him.  Surrebuttal was his first opportunity to discuss such matters.


4.
SWBT chastises WCOM (and AT&T) for purportedly intruding upon the Commission's authority to determine relevance, yet it is SWBT that ignores prior Commission rulings regarding such matters.  WCOM (like AT&T) has filed testimony within the bounds set by the Commission.


WHEREFORE, WCOM requests that the Commission deny SWBT's Motion to Strike.
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