








Exhibit No. 










Issues: 










Witness:  










Type of Exhibit: 










Sponsor:  MCI










Case No. TO-2005-0336










Date: 05-19-05

BEFORE THE MISSOURI PUBLIC SERVICE COMMISSION
	Southwestern Bell Telephone, L.P. d/b/a SBC Missouri’s Petition for Compulsory Arbitration of Unresolved Issues for a Successor Interconnection Agreement to the Missouri 271 Agreement (“M2A”)
	§

§

§

§

§

	CASE NO. TO-2005-0336


REBUTTAL TESTIMONY OF DENNIS L. RICCA ON BEHALF OF
MCImetro ACCESS TRANSMISSION SERVICES LLC
MAY 19, 2005

EXECUTIVE SUMMARY

The network architecture single-POI-per-LATA (“SPOI”) issue and compensation issues for so-called vFX traffic as well as tandem traffic and ISP traffic/compensation are addressed first.  The nineteen issues I identified in my initial testimony as “should never have been presented to the Commission in the first instance,” were presented to the Commission by SBC nonetheless.  These issues are settled.  Since both of the parties agree that all of the issues designated in the 13-State Amendment are controlling from the time period starting April 1, 2005 and running through June 30, 2007, the Commission should not adopt the position of either party on these issues, order the ICA to be silent at these sections (or alternatively, to carry the language of both parties with footnotes that neither set is effective), and order the ICA to incorporate by reference the 13-State Amendment.  The Commission should also require the parties to renegotiate the Missouri provisions of the 13-State Amendment starting six months prior to the expiration of the 13-State Amendment unless the parties mutually agree to some other course of action.  By taking MCI’s suggested approach, the Commission avoids the need to decide nineteen issues taking up some 54 pages of SBC testimony.  By rejecting the SBC approach on these issues, the Commission also avoids issuing an advisory opinion on these nineteen issues that may or may not be of consequence. 

I also show that SBC is consistently in error in its analysis of transit service.  Competition would be harmed and SBC unfairly advantaged if the Commission were to take SBC’s position on transit traffic.  Despite SBC’s protests to the contrary, MCI’s and the CLECs’ positions are consistent with past decisions of this Commission, the FCC and the federal courts.  All require that SBC negotiate provisions to establish rates, terms and conditions under which transiting will be provided.  I further show that the Transit Traffic Service Attachment, provided by SBC as an attachment to its witness’ testimony, is not a document that the Commission should even consider.  This is the first time that SBC presents this language and these issues to MCI.  The Commission should summarily reject this document.  

I show that SBC’s proposal to impose penalties on call volumes for which the percentage of calls carrying CPN is less than ninety percent accomplishes none of SBC’s stated goals, will act as a deterrent to the growth and deployment of certain types of VoIP traffic and will cause unfair discrimination against CLECs.  MCI’s proposal for determining the jurisdiction of such calls is a fair and equitable way by which to make that jurisdictional decision.  

I demonstrate that the FCC, in its First Report and Order implementing the Telecommunications Act of 1996, carefully distinguished between interconnection trunks and the facilities that underlie these trunks.  I show that SBC’s defense here is plainly at odds with the FCC’s clearly worded paragraph 1062 in its First Report and Order implementing the Telecom Act of 1996.  I show that MCI’s proposal precisely conforms to the FCC Order.  Further, I demonstrate that SBC’s witnesses misstate MCI’s position as to whether interconnection facilities, when leased from SBC, should be leased at rates set forth in this agreement.  I show that none of SBC’s arguments are appropriate for interconnection facilities, which are not now, nor have they ever been, considered unbundled network elements.

I show that SBC’s testimony ignores completely its proposal to allow itself to unilaterally withhold rates on any dispute without the eventuality of being required to pay late payment charges in the event that the dispute is decided against SBC.  For that reason, I urge the Commission to reject this SBC language.  Finally, I show that SBC’s refusal to agree to use industry standard procedures to bill for jointly provided special access circuits is supported by SBC on two grounds, one of which is simply without basis and one of which is irrelevant.  In both of these arenas, SBC proposes terms and conditions different than it uses for other providers, thereby discriminating against MCI vis á vis other ILECs.
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INTRODUCTION

Q.
Please state your name, your employer, your business address and on whose behalf you are offering this testimony.

A.
My name is Dennis L. Ricca.  I am employed by MCI, Inc. as a senior staff member in the finance department.  My business address is 2655 Warrenville Road, Downers Grove, Illinois 60515.
Q.
Are you the same Dennis L. Ricca who provided initial testimony on MCI’s behalf in this Case?
A.
Yes, I am.
Q.
Have you read the testimony of SBC witnesses who filed testimony in this matter? 
A.
Yes, I thoroughly read the testimony of SBC witnesses Scott McGee, Chris Read, Sandra Douglas and James Hamiter.   I read the remaining SBC witness testimony looking for issues that I addressed in my initial testimony.
PURPOSE OF TESTIMONY
Q.
What is the purpose of your testimony?
A.
The purpose of this testimony is to refute the testimony of the above-cited witnesses as they addressed the same issues I did in my initial testimony.  In the case of the issues that relate to the 13-State Amendment that will preempt those issues I identified in my initial testimony, I identify in this rebuttal testimony the portions of the SBC witnesses’ testimony that the Commission need not consider.  I show that MCI’s proposals for this interconnection agreement are more consistently aligned with the Telecommunications Act of 1996, the pro-competitive rules generated by the FCC in implementing the Act, the rules of this Commission and this Commission’s previous rulings in various arbitrations.
DISCUSSION: REFUTATION OF SBC’S TESTIMONY
1.
The Commission Should Reject SBC’s Positions on Reciprocal Compensation and Related Issues Already Covered in the 13-State Amendment:

Recip Comp Issue Nos. 1, 2, 4, 5, 6, 8, 9, 11, and 16, as well as NIM Issue Nos. 2, 3, 4, 6, 7, 8, 12, and 18, Def Issue No. 7 and Price List Issue No. 17.
Statement of Issues:  For purposes of Appendix Reciprocal Compensation, Appendix Network Interconnection Methods/Interconnection Trunking, Appendix Definitions, and Appendix Pricing, should the above issues be addressed by the Commission in this Case, or should the Commission order the parties to conform this Interconnection Agreement (“ICA”) to the Amendment Superseding Certain Reciprocal Compensation, Interconnection and Trunking Terms (“the13-State Amendment”) until June 30, 2007 and Order the Parties to begin renegotiating this section of the Agreement, including, but not limited to the above issues, at least six months prior to July 1, 2007?
Q.
Are there any reasons the Commission should continue to keep these issues alive in this arbitration proceeding? 
A.
There are none that override the efficiency of granting neither party’s language proposals and not deciding these issues at all.  
Q.
Will you provide substantive reasons and testimony as to MCI’s positions as outlined in the original joint issues list presented to the Commission?
A.
Only to the extent that I hereby adopt by reference, the short MCI position on each of these issues.  I am certainly capable of expanding on these, as I have done in Illinois and Texas.  The issue is whether to require the Commission to read an additional twenty-to-thirty pages of testimony and make decisions on my testimony versus that of the opposing SBC witnesses, or whether the Commission should simply indicate that neither Party has presented herein a position that may ever be effective.  If the Commission decides the latter, then it should grant neither Party’s request regarding language but instead should omit all such language (or alternatively, require that both parties’ competing language remain in the text with footnotes that inform the reader that neither of the competing sections is effective) and provide for follow-up discussion starting six months prior to the expiration of the 13 state Amendment unless the Parties mutually agree to another process.
Q.
Which of the above issues were addressed in SBC’s initial testimony?
A.
I believe almost all were addressed either by Mr. McPhee or Mr. Hamiter.  Mr. McPhee addressed the Reciprocal Compensation issues at pages 3-9, 13-23 and 57-60.  Mr. Hamiter addresses the Network Interconnection issues at pages 9-28, 33-35, 50-54 and 86, while addressing Definition Issue 7 at page 33.  I urge the Commission to avoid making determinations in this proceeding which may never be implemented.  Instead, I respectfully encourage this Commission to:  (1) adopt the language proposed by MCI to incorporate into this ICA by reference the 13-State Amendment until the termination date of this Amendment; (2) order that the Parties meet to renegotiate the Missouri portion of the 13-State Amendment including, but not limited to the issues listed above for Appendix Reciprocal Compensation, Appendix Network Interconnection Methods/Interconnection Trunks and Appendix Pricing; (3) further require that if the parties have no successor agreement and either of the parties desires a different 13-State Amendment, that the parties use either the dispute resolution procedures of the ICA or the arbitration process under Section 251/252 of the Act; (4) arrive at a new Agreement with respect to these issues; and, (5) continue to operate under the 13-state amendment until such time as a successor agreement is reached and approved by the Commission.


In short, there is absolutely no reason for this Commission to decide the issues identified as Recip Comp Issue Numbers 1, 2, 4, 5, 6, 8, 9, 11, and 16, as well as NIM Issue Numbers 2, 3, 4, 6, 7, 8, 12, and 18, Def Issue Number 7 and Price List Issue 17.  They are not now, and may never be, ripe for decision.
2.  Reciprocal Compensation -- Billing, Recording and Signaling Issues:

Issue Recip Comp 7
Statement of Issue: MCI: Where CPN is unavailable, what process should apply for assessing percent local usage to determine appropriate termination rates? 

SBC: In the absence of CPN, what methods should the Parties use to jurisdictionalize the traffic for the purposes of compensation?

ICA Provision at Issue:
Reciprocal Compensation Section 3.3.

Q.
At page 35 of his direct testimony, Mr. McPhee suggests that “virtually all traffic is capable of carrying CPN.”  He similarly asserts on page 37 that “As long as no one is trying to game the system by intentionally stripping CPN from intraLATA toll calls that originate on its network, the percentage of traffic that does not contain CPN will rarely exceed 10%.”  Do you agree?  

A.
No, I do not agree.  While I admire the way Mr. McPhee has assumed such facts into existence, I find the statements themselves either disingenuous or an indication that Mr. McPhee truly does not understand the nature of the continuing evolution of the public switched telephone network.  In my initial testimony at page six, I provided several reasons that all calls do not carry CPN.  One of the categories of calls that I pointed to was VoIP calls for which the end-user does not obtain a telephone number.  Some VoIP providers assign telephone numbers, some do not.  As VoIP grows, however, there is little or no reason to believe that this traffic will not increase, possibly in substantial numbers.  Additionally, I provided the case of CLECs serving an end-user with special access circuits with no associated telephone number.  Both the use of special access circuits for local trunks and the termination of VOIP calls are more likely to occur for CLECs than they are for SBC as the ILEC.
Q.
What about Mr. McPhee’s allegations at the bottom of page 37, lines 20-24?
A.
I have a similar opinion as to those allegations.  The issue here is not “intentionally stripping CPN” as Mr. McPhee would have this Commission believe from the previous paragraph, nor is it true that the “volume of unidentified calls should be small” as Mr. McPhee understands that term.  Rather, the issue is whether there are valid reasons that CPN may not be present on more than 10% of the calls.  Not only are there valid reasons for such lack of CPN today, but there is likely to be even more such calls as VOIP traffic increases.  
Q.
Why is the use of SBC’s proposal to treat all traffic without CPN as intrastate switched access traffic not appropriate?  
A.
Because MCI and other CLECs have disproportionately higher percentages of traffic without CPN, and because SBC’s proposal may hamper the expansion of VoIP traffic, the Commission should reject SBC’s position.  The Commission should not create an industry bias against VoIP service by imposing the draconian level of SBC’s intrastate switched access charges on these calls as advocated by Mr. McPhee.  Instead it should use the fairer and more equitable decision in assigning the jurisdiction of telephone calls, as advocated by MCI in my initial testimony at page eight, lines six through fourteen. 
Q.
Would SBC’s proposal provide incentives to carriers to not strip CPN from certain classes of calls as claimed by Mr. McPhee at page 38 of his testimony? 
A.
No, it would not.  Carriers inclined to strip CPN from some calls in order to create the arbitrage envisioned by Mr. McPhee would simply need to alter the CPN instead of stripping it.  MCI has indicated on more than one occasion that it will not strip, alter or insert call detail information that is misleading.  Thus, Mr. McPhee’s suggestion to punish providers who deliver more than 10% of their calls without CPN, while grounded in the rhetoric of preventing fraudulent stripping of CPN, will not only not prevent a carrier so inclined from gaming the system, but it also has the deleterious effect of inhibiting VoIP and punishing CLECs who may have disproportionately greater numbers of calls originating on special access circuits that have no CPN. 
3.  Compensation-related Network Interconnection Issues:

Issue NIM 17
Statement of Issue: MCI: For two-way interconnection trunks, should the parties apportion costs by applying a “Relative Use Factor”? 

SBC: Should each party be financially responsible for the interconnection facilities on its side of the POI?

ICA Provision at Issue:
Network Interconnection Methods (NIM) Sects. 8.6., 8.6.1, 8.6.2
Q.
At page 61 of his testimony, Mr. McPhee claims that “nothing in the Act or FCC’s Orders provide for the application of a relative use factor to two-way trunks.”   Do you agree?
A.
Clearly, I do not.  I’m not sure how it is that Mr. McPhee can read paragraph 1062 of the FCC’s First Report and Order implementing the Act and reach that conclusion.  SBC’s response is beyond that which is a reasonable interpretation.  MCIm has, along with AT&T, proposed the only method that is clearly in accordance with the FCC’s First Report and Order at paragraph 1062.  

Q.
Mr. McPhee also claims that the language in paragraph 1062 applies to facilities, not trunks.  Is that correct?
A.
That is what Mr. McPhee says, but I beg to differ.  I reproduce excerpts from paragraph 1062 below to show the error inherent in Mr. McPhee’s claim. 
….The amount an interconnection carrier pays for dedicated transport is to be proportional to its relative use of the dedicated facility.  For example, if the providing carrier provides one-way trunks that the interconnecting carrier uses exclusively for sending terminating traffic to the providing carrier, then the interconnecting carrier is to pay the providing carrier a rate that recovers the full forward-looking economic costs of those trunks.  The interconnecting carrier, however, should not be required to pay the providing carrier for one-way trunks in the opposite direction which the providing carrier owns and uses to send its own traffic to the interconnecting carrier,  Under an alternative scenario, if the providing carrier provides two-way trunks between its network and the interconnecting carrier’s network, then the interconnecting carrier should not have to pay the providing carrier a rate that recovers the full cost of those trunks.  These two-way trunks are used by the providing carrier to send terminating traffic to the interconnecting carrier.  Rather, the interconnecting carrier shall pay the providing carrier a rate that reflects only the proportion of the trunk capacity that the interconnecting carrier uses to send the terminating traffic to the providing carrier.

First Report and Order, Paragraph 1062, pp. 507,508 (portions omitted, emphasis added).  The FCC thus made clear that originating carriers must shoulder the burden of transporting the traffic originating on their network by their customers.
Q.
How can the Commission be sure that your interpretation of paragraph 1062 is reasonable?
A.
Consider the schematic of an interconnection shown on the following page.  Using this schematic, I will use the language of the FCC’s paragraph 1062 to set forth the interpretation of that paragraph line by line.  In each illustration, I will use “the providing carrier” as MCI and the interconnecting carrier as SBC.  I do this only for clarity.  If the names and carrier types are reversed, the discussion remains exactly the same with the responsibilities reversed. 
Figure 1


[image: image1]
“…if the providing carrier provides one-way trunks that the interconnecting carrier uses exclusively for sending terminating traffic to the providing carrier, then the interconnecting carrier is to pay the providing carrier a rate that recovers the full forward-looking economic costs of those trunks.”

On its side of the POI, MCI is providing the interconnection facilities – that makes it the “providing carrier” for that portion of the facilities and trunks, i.e., the solid line that indicates “MCI-provided facility.”  If SBC (the interconnecting carrier) is using one-way trunks exclusively to terminate traffic to MCI, then SBC is to pay MCI a rate that recovers the full forward-looking economic costs of those trunks.  In Figure 1 above, that means that SBC would pay the entire cost of one-way trunks to MCI for all trunks carrying traffic to MCI from Tandem 1 or Tandem 2.  If that represents four DS-1s from Tandem 2 and seven DS-1s from Tandem 1, then SBC would pay MCI for four DS-1s and seven DS-1s at the appropriate mileage rates.


  Continuing in paragraph 1062, 

“The interconnecting carrier, however, should not be required to pay the providing carrier for one-way trunks in the opposite direction which the providing carrier owns and uses to send its own traffic to the interconnecting carrier,”

SBC would not be required to pay MCI for one-way trunks in the opposite direction, i.e., from MCI to SBC Tandem 1 or SBC Tandem 2.  Thus, if MCI sent one DS-1 worth of traffic to Tandem 2 and three DS-1’s traffic to Tandem 1, it would be responsible for the costs of those trunks itself and would be able to pass none along to SBC.  

“Under an alternative scenario, if the providing carrier provides two-way trunks between its network and the interconnecting carrier’s network, then the interconnecting carrier should not have to pay the providing carrier a rate that recovers the full cost of those trunks.  These two-way trunks are used by the providing carrier to send terminating traffic to the interconnecting carrier.  Rather, the interconnecting carrier shall pay the providing carrier a rate that reflects only the proportion of the trunk capacity that the interconnecting carrier uses to send the terminating traffic to the providing carrier.”

This last section of paragraph 1062 relies on the principles set up by the FCC in the two quotes from paragraph 1062 already discussed above.  Under one way trunking in our examples above, MCI charges SBC for four DS-1s from Tandem 2 and seven DS-1s from Tandem 1 while providing itself one DS-1 to Tandem 2 and three DS-1s to Tandem 1.  For simplification purposes here, I will assume that the one-way DS-1s carried equal amounts of traffic.  If two-way trunks are used instead of one-way, the five one-way DS-1’s from MCI’s switch to Tandem 2 may be replaced with four two way DS-1s (because of efficiencies gained in combining traffic onto one trunk group).  MCI would charge SBC only for the portion of the trunk capacity (four out of five one-way DS-1s or 80% of the cost of the four two-way DS-1s while incurring the cost of 20% of the four two-way DS-1s for itself.  Similarly, if nine two-way DS-1s replaced the ten one-way DS-1s from the MCI switch to tandem 1, then 7/10 or seventy percent of the costs of those nine DS-1s would be charged to SBC and MCI would pay for 30 percent of those nine DS-1 trunks.  In this example, I determined the cost based on an assumed equally-packed one-way DS-1s as a simplification for determining the ratios of traffic heading in each direction.  The FCC said to use the actual ratios of traffic which is what MCI proposes.  


I indicated above that the Commission can simply switch the names of MCI and SBC in the above examples in order to obtain the rest of the story.  When that is done, the transport trunks for traffic destined to SBC’s tandems would have no associated mileage costs.  When traffic is sent through the POI directly to an end office that subtends the tandem, however, SBC would charge MCI the prorated portion of the direct end office trunks (the dashed lines between the SBC tandem and the end offices subtending that tandem. 



To complete the entire picture, reciprocal compensation charges cover the expenses associated with the termination of traffic starting at the first point of switching for traffic in either direction and continuing to the end user customer. 



Clearly AT&T’s and MCI’s proposal to pay, based on each Party’s use of shared trunks, is the only proposal that is consistent with the FCC’s First Report and Order cited above.  It is also the only way in which the Act’s prohibition on charging a terminating carrier for traffic originations is accomplished.  
Q.
What is MCI’s understanding of the facilities that carry the interconnection trunks?  
A.
I use the words trunks and facilities consistent with SBC’s discussion of those terms at pages 36-39 of Mr. James Hamiter.  All of my discussion of paragraph 1062 is consistent with that issue.

Issue No. NIM 13:
Statement of Issue: MCI: Should facilities used for 251(c)(2) interconnection be priced at TELRIC rates?

SBC: Should a non-section 251/252 service such as Leased Facilities be arbitrated in this Section 251/252 proceeding?

ICA Provision at Issue:
NIM Section 4.3.1 iii

Q.
At page 115, SBC witness Hamiter claims that “MCI takes the position that leased facilities (the facilities on MCIm’s network that are leased from SBC Missouri) should be a part of this agreement and should be attainable at TELRIC rates.”  Is that a correct characterization of MCI’s position?

A.
Yes, it is.  The problem is that he follows that true statement with “SBC Missouri disagrees with this in that Section 251 of the Act does not require the ILEC to provide facilities from the CLEC’s switch to the POI.”  That statement misstates the issue in its entirety.
Q.
Does MCI believe that SBC should be forced to provide these facilities?
A.
No, it does not.  That is not even remotely close to what MCI seeks here.  MCI only states that when such facilities are leased from SBC, that the pricing be determined in accordance with the just and reasonable TELRIC-based rates approved by the Commission and set forth in Appendix Pricing.  
Q.
Mr. Hamiter next states that each carrier is financially responsible for the facilities on its side of the POI.  Do you agree?

A.
Yes, I do.  Each party is financially responsible for the facilities on its side of the POI.  As Mr. Hamiter points out in his testimony at pages 36-39, “facilities” means the cable or media that, in this context, carry the interconnection trunks.  By leasing these types of facilities from SBC, MCI would be “financially responsible for the facilities on its side of the POI.  This is still completely consistent with the MCI position on this issue.
Q.
Finally in the Section of his testimony on NIM 13, Mr. Hamiter states that SBC Missouri witness Michael Silver discusses in detail the financial responsibility for these facilities in his testimony.  Did you follow this link to Mr. Silver’s testimony in order to see if you agree with his discussion?
A.
Yes, I followed that link, but despite reading through his testimony, no where did I find that Mr. Silver addressed this Issue NIM 13.  Mr. Silver’s testimony deals with UNEs – unbundled loops, unbundled switching, unbundled transport, unbundled dark fiber, but nothing regarding interconnection trunks that might be leased from SBC by MCI pursuant to interconnection under Section 251(c)(2) of the Act.  These facilities are not unbundled network elements.  They have never been considered as such.  Thus, the TRO is completely inapplicable to this pricing discussion.  MCI has proffered the rates it believes should appropriately be included in this agreement.  All SBC has said is “no.”  Approving this agreement without these rates is tantamount to entering a lease for an apartment for which the apartment lease rates are set out in the agreement but the use of the sidewalk and doors to enter the apartment are separately set at the whim of the landlord.  The Commission should conclude that such holes in the interconnection agreement should be closed and order the adoption of the rates proposed by MCI for any interconnection facilities that MCI might lease from SBC.
Q.
Are there any other reasons that you believe the TRO order is not applicable to interconnection facilities that MCI might lease from SBC?
A.
Yes.  Referring back to Figure 1 on page 9 of this testimony, the Commission should consider the MCI-provided interconnection facilities linking SBC’s Tandem Office 1 and Tandem Office 2.  That facility, instead of representing MCI-provided fiber, may instead be a DS-3 facility leased from SBC by MCI.  Under that circumstance, MCI should be able to lease the DS-3 from SBC and provide all necessary two-way DS-1 interconnection trunks over that facility.  Clearly this is an interconnection facility and should be priced in this agreement at the just and reasonable TELRIC rates contained in the Pricing Appendix.
Issue No. NIM 26, Issue No. Price List 33 and Issue No. Recip Comp 18
Statement of Issue: NIM 26: MCI: For transit traffic exchanged over the local interconnection trunks, what rates, terms and conditions should apply?

NIM 26: SBC: Should a non-section 251/252 service such as Transit Service be arbitrated in this section 251/252 proceeding?


Joint: (Price List 33) Should the Price Schedule include rates for Transit Compensation? 
Recip Comp 18: Should non-251/252 services such as Transit Services be negotiated separately?

ICA Provision at Issue:
NIM Section 22 et. seq.; Price List, Lines 1053-1064; and, Recip Comp Sections 2.1 and 7(all)
Q.
At pages 47-51 of his direct testimony, Mr. McPhee discusses SBC’s positions on transit traffic.  Do you agree with his testimony?”
A.
Apart from his definition of transit traffic and his description of the current compensation scheme for that traffic, I disagree with just about every other aspect of this testimony.  
Q.
At page 49, Mr. McPhee indicates that transit traffic should be excluded from the ICA because in is not within the scope of Section 251(b)(5) traffic.  Do you agree?
A.
No, I do not agree.  Mr. McPhee ignores the plain prescription of the FCC’s First Report and Order as well as the Act itself.  Among other things, Section 252(c)(2)(A) obligates ILECs “to provide, for the facilities and equipment of any requesting telecommunications carrier, interconnection with the local exchange carrier’s network (A) for the transmission and routing of telephone exchange service and exchange access . . . .”  (47 U.S.C. § 251(c)(2)(A).)  According to SBC, transit trafficking service is an indirect form of interconnection.  However, where such service is required, it is necessary for the transmission and routing of telephone exchange service and exchange access.  Not only does SBC ignore the FCC and the Act, but it also ignores the extensive history of this issue in every interconnection agreement to date.  Additionally, every interconnection agreement that MCI has entered has addressed transit traffic in the four corners of the ICA and not in some separate document.  The Commission should reject this blatant attempt to re-monopolize traffic by imposing greater costs on the competitive local exchange carriers by the incumbent.
Q.
Do you agree with Mr. McPhee’s characterization of SBC’s duty to connect indirectly with all carriers as excluding transit traffic? 
A.
No, I do not.  While the scenario of indirect interconnection painted by Mr. McPhee with a third party carrier in the middle is one of the possibilities under the Act’s requirements for indirect interconnection, that seems to this non-lawyer to be the least likely intent of the requirement.  By far, the most common indirect relationship for interconnection occurs when the major ILEC in a LATA/state is in the middle.  The FCC recognized this in its First Report and Order as well.  As I demonstrated above, Section 251(c)(2)(A) of the Act also requires direct or indirect interconnection in order to transmit or route telecommunications traffic.


Mr. McPhee further clouds the issue by stating that interconnection under the FCC’s rules (47 U.S.C. § 51.5) does not include the transport and termination of traffic.  MCI has never suggested that the term “interconnection” includes transport and termination and it is not relevant to this issue under any circumstance.  Not only does this Commission have jurisdiction to address transit pursuant to this arbitration, it also supported by a U.S. Court of Appeals decision on this very question.  As I testified in my Direct, on March 23, 2004, the United States Court of Appeals for the Sixth Circuit affirmed a decision of the Michigan Public Service Commission rejecting the claim of SBC’s Michigan affiliate that it could not be required to make transiting available to CLECs, and that it would do so only as a “voluntary” offering.  Michigan Bell Tel. Co. v. Chapelle, Unpublished Order, No. 02-2168 (6th Cir. Mar. 23, 2004), affirming Michigan Bell Tel. Co. v. Chappelle, 222 F.Supp.2d 905 (E.D. Mich. 2002).  Mr. McPhee’s proposal to refuse to arbitrate transit terms, conditions and rates is thus without firm basis.  Requiring a separately negotiated transit service agreement as proffered by Mr. McPhee makes no sense.  Neither Mr. McPhee nor any other SBC witness has provided good reason for setting these provisions into a separate contract.  MCI believes that the Act, the FCC, in its First Report and Order, the states in every arbitration and the U.S. Court of Appeals  for the Sixth Circuit have all considered the transiting function to be a component of Interconnection Agreements.
Q.
What is your response to Mr. McPhee’s offering of his Schedule JSM-1, which he claims is SBC’s “current Transit Traffic Service Attachment?”
A.
Mr. McPhee’s Schedule JSM-1 appears to be SBC’s idea of what constitutes a valid transit traffic appendix.  It is not.  Instead it is a document viewed for the first time by MCI in the course of reading Mr. McPhee’s direct testimony in this case.  As the Commission can see, there is no MCI redline in this agreement.  Nor are there DPL issues identifying any issues presented by this agreement.  There is a reason that neither MCI redlines nor DPL issues exist.  This is the first time anyone from MCI has seen this language, but particularly in the context of the Missouri contract negotiations.  SBC never propounded this document as the one which it believed to be the correct one for governance of transit terms and conditions.  SBC never produced this document in a Word format that allows a quick comparison to SBC’s proposed transit appendices in other states.  SBC attempts to bolster its case that transit should not be governed by the ICA by refusing to negotiate the details, while at the same time submitting this one-sided Transit Traffic Service Attachment.  

The time reasonably available to MCI to file its rebuttal testimony is nine days.  Some of that time is taken by the efforts required to provide input and substantively check the redlined DPL and issues statements with the correct references to initial testimony.  Other time is spent reviewing SBC testimony to identify the issues that need to be addressed and organizing the rebuttal testimony in a coherent fashion.  Now is not the time to try to spend developing redline proposals for new language presented for the first time 
Q.
Should any part of SBC’s Transit Traffic Service Attachment be adopted by the Commission? 
A.
Absolutely not.  Unlike the rates in the MCI proposal (Price List lines 1053-1064), the rates proposed in this SBC farce of a transit appendix do not appear to be cost-based and are not approved by this Commission.  The terms and conditions do not reflect the give and take of negotiations but instead are unilaterally imposed by SBC.  
Q.
Why does MCI believe that the rates shown at lines 1053-1064 of the Price List should be included in this Agreement?
A.
Those are the rates that this Commission has approved for transit compensation.  SBC’s position that these rates should somehow be excluded here makes no sense.  There is neither a sound economic nor sound public policy reason not to include those rates in this Agreement, consistent with my discussion of Issue No. NIM 26, above.

Recip Comp 10
Statement of Issue: MCI: Should SBC be required to provide MCI with call records for traffic MCI terminates on SBC’s network to end user customers of third-party UNE-P providers?

SBC: What are the appropriate records SBC will provide MCI to bill inter-carrier compensation to a third party telecommunications provider using SBC’s local switching on a wholesale basis?
ICA Provision at Issue:
Appendix Reciprocal Compensation, Sections 4.11 and 4.11.1
Q.
SBC witness Chris Read states that when SBC does not provide data sufficient to allow MCI to suppress SBC billing and to correctly bill the third party carrier for transit traffic, that instead of billing SBC as the default originator of traffic, MCI should investigate the issue and then bill accordingly.  Do you agree?
A.
No, I do not agree.  As I noted in my direct testimony, one fact is abundantly self-evident -- when MCI’s UNE-LS customers receive local calls from a third party CLEC’s UNE-P customer, MCI can suppress the billing of such calls to SBC and re-direct them to the third party CLEC if and only if SBC provides the proper call records to MCI.  If information sufficient to suppress billing SBC and to bill the third party CLEC for such calls is not provided to MCI, then MCI can only assume that the call in question came from SBC.  Under such circumstances, MCI should be able to bill SBC and expect payment in return.  There is no other manner in which MCI can reasonably proceed.  
MCI can only begin a “billing process investigation” if it has sufficient records to indicate that it should do so.  Lacking that information, there is no alternative but to bill SBC, regardless of what the Commission decides on this issue.  This should not be a complicated nor even contentious issue.  All MCI requests is enough information to suppress billing to SBC and enable the correct billing to the third party carrier.  In the event that SBC provides information other than an Operating Company Number (“OCN”) or Carrier Identification Code (“CIC”), if that process allows for an automated “investigation” such as looking up an LRN associated with a third party carrier or information that indicates that the call came to SBC from a specific interconnection trunk group associated with a third party carrier, or some other means of investigation that leads to a third party carrier name, then, and only then, MCI will suppress billing to SBC and bill the correct third party carrier.  
Issue Nos. Recip Comp 15 and NIM 28
Statement of Issue (RC 15): MCI: What terms and conditions should apply for switched access traffic? 


SBC: (a) What is the proper routing, treatment and compensation for Switched Access Traffic including, without limitation, any PSTN-IP-PSTN traffic and IP-PSTN traffic?  (b) Is it appropriate for the Parties to agree on procedures to handle Switched Access traffic that is delivered over local interconnection trunk groups so that the terminating Party may receive proper compensation?


(NIM 28) MCI: Since other provision of the agreement specify in detail the appropriate treatment and compensation of all traffic types exchanged pursuant to this agreement, is it necessary to include SBC Missouri’s additional “Circuit Switched Traffic” language in the agreement?

SBC: (A) What is the proper routing, treatment and compensation for Switched Access Traffic including, without limitation, any PSTN-IP-PSTN Traffic and IP-PSTN Traffic?  (B) Is it appropriate for the Parties to agree on procedures to handle interexchange circuit-switched traffic that is delivered over Local Interconnection Trunk Groups so that the terminating party may receive proper compensation?
ICA Provision at Issue:
Reciprocal Compensation A0ppendix Section 16 (all) and NIM Appendix Section 25.

Q. SBC witness Sandra Douglas, at pages 20-21 addresses the requirements of SBC that would require the Parties to work together to prevent interexchange traffic from being routed over the local interconnection trunks.  Do you believe this language is appropriate?
A. SBC proposes to work together to eliminate its concerns about traffic routing, but that it refuses to adopt or incorporate language that requires SBC to provide information necessary to bill third party carriers and suppress billing to SBC.  My direct testimony on this issue characterized it as a Voice over Internet Protocol (“VoIP”) issue.  I continue to believe that this will be a VoIP issue that I will defer to MCI witness Don Price.  Mr. Price discusses this issue as part of his rebuttal testimony addressing Issue No. Recip Comp 17.
Issue Recip Comp 13

Statement of Issue: MCI: What billing arrangements should apply to 251 (b)(5) Traffic, ISP-Bound Traffic, and intraLATA interexchange traffic? 


SBC: Is it appropriate to address a delivery process for Meet-Point Billing access usage records in relation to IntraLATA toll traffic compensation?

ICA Provision at Issue:
Reciprocal Compensation Appendix Sections 13.2 and 13.5.

Q.
At page 14, SBC witness Chris Read addresses this issue, arguing that the MCI proposed language in these sections is out of date with current industry standards.  Do you agree?
A.
Yes, to a limited extent, I do.  I carefully noted in my direct testimony that Issue Recip Comp 13 encompasses three language disagreements.  The only one that witness Read addresses is the last sentence of Section 13.2.  I agree with witness Read, and withdrew that MCI-proposed language for the same reasons cited by SBC.  Read, however, addresses neither the first instance of disputed language in Section 13.2 that should be withdrawn consistent with my discussion of the 13-State Amendment in both my initial and this rebuttal testimony nor is there a discussion as to SBC’s proposal to allow SBC to unilaterally withhold payments it considers disputed with no risk of late-payment charges should it lose that dispute.  The former, as I state above should not be decided by the Commission consistent with the 13-State Amendment that the Parties agree will be effective until June 30, 2007.  The latter SBC-proposed language should be rejected by the Commission as I testified in my initial testimony.
Issue Recip Comp 14
Statement of Issue: MCI: Should the parties follow MECAB guidelines for billing special access and meet-point traffic? 

SBC: Is it appropriate to include terms and conditions for special access as a dedicated private line service in the Reciprocal Compensation Appendix?

ICA Provision at Issue:
Reciprocal Compensation Appendix, Section 11.12

Q.
At page 60, lines 12-16, of his testimony, SBC witness McPhee testifies that “Special Access (e.g., T1, DS1, DS3) is a dedicated private line service that provides a point-to-point connection between two parties, not using the public switched telecommunications network (‘PSTN’).  As such, Intercarrier Compensation does not apply and such references to Special Access should not be included in this Appendix Reciprocal Compensation.”  Do you agree?
A.
No, I do not agree.  While I agree with SBC’s observation that the reciprocal compensation appendix does not seem to be the appropriate location for this language and issue, SBC has made no effort to determine which alternate location within the ICA would be more appropriate.  Beyond that, I strongly disagree with the narrow view of special access that Mr. McPhee uses in his argument.  That definition reflects a narrow understanding of the traditional uses of special access service.  Additionally, MCI is not proposing to assess reciprocal compensation charges on this traffic but rather that the parties jointly provide such services pursuant to the MECAB guidelines.


As I pointed out in my initial testimony, special access is not used solely to provide a dedicated private line service.  There are other uses.  Access to an interexchange carrier’s switch is one such example.  In fact, that is likely the far more predominant use of special access facilities and trunks.  When used in this manner, the traffic that traverses the special access facilities is, in every sense, telecommunications traffic that is traversing the PSTN.  ILECs use their interconnection facilities with each other not only for the exchange of switched access and switched local traffic, but also to jointly provide special access trunks to third parties.  This is so prevalent that, years before the Telecommunications Act of 1996, MECAB guidelines existed to ensure that the rates and charges for jointly provided special access facilities were known to customers.


All MCI seeks by this proposed language is the ability to establish special access trunks using the interconnection facilities that it has with SBC Missouri to jointly provide special access trunks to end users in the same manner that ILECs do using their interconnection facilities.  For these reasons the Commission should reject SBC’s proposal to deny MCI the right to jointly provide special access services in conjunction with SBC when circumstances warrant.
CONCLUSION

Q.
Would you please summarize your testimony?

A.
Yes.  I have shown that it is not necessary for the Commission to address most of the reciprocal compensation issues and several network interconnection methods issues by adopting MCI’s positions with respect to the 13 State Amendment discussed above and in my initial testimony.  I demonstrated that SBC’s proposed transit language is, in the first instance, inconsistent with past Commission, FCC and federal court findings on this issue.  In SBC’s alternative position on this issue, I demonstrated that SBC is trying to raise issues, language and controversy into this arbitration for the first time.  MCI’s proposed transit traffic language and rates are in conformity with past court decisions, and I urge this Commission to adopt MCI’s position in this case.  
I demonstrated further that in the absence of CPN, the parties should use the proportions of traffic with CPN to determine the jurisdiction of traffic delivered without CPN.  I have also shown that SBC’s testimony regarding the application of a RUF for interconnection trunks is flatly contrary to the plain terms and conditions of paragraph 1062 of the FCC’s First Report and Order implementing the Telecommunications Act of 1996.  I illustrated the clear connections to and conformity with the FCC’s First Report and Order of MCI’s proposal to institute a relative use factor for cost recovery purposes on interconnection trunks, refuting Mr. McPhee’s unsupported assertions to the contrary.  I have shown that SBC’s proposal to withhold payment on disputes while not incurring any late payment charges is completely outside the manner it uses in its tariffs and in agreements in which it is not the net payer and is without support in SBC’s initial testimony.  Finally I have demonstrated that Mr. McPhee’s brief description and definition of special access service is narrow and wrong.  As a matter of non-discrimination, MCI should not be constrained from using the interconnection facilities with SBC to jointly provide special access circuits consistent with the MECAB guidelines.  In short, MCI’s positions on each of the issues I have addressed should be adopted by the Commission, for the reasons set forth herein.
Q. 
Does this complete your testimony?

A.  
Yes it does.
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