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ORDER REGARDING MOTIONS TO DISMISS

Procedural History and Summary of the Parties’ Positions:

On August 22, 2002, some 25 payphone providers
 filed their Complaint against Southwestern Bell Telephone Company, L.P., doing business as Southwestern Bell Telephone Company, Sprint Missouri, Inc., doing business as Sprint, and GTE Midwest Incorporated, doing business as Verizon Midwest, alleging that certain rates contained in 

those companies’ Commission-approved tariffs are not just and reasonable in that the Respondents have unlawfully set their prices for network services provided to payphone providers higher than the level mandated by the Federal Communications Commission.
  That mandated level, according to Complainants, is actual cost plus a reasonable amount to recover overhead, as measured by the F.C.C.’s New Services Test.  The Payphone Providers argue that the F.C.C. has directed State Commissions to apply this price cap not only to Bell Operating Company local exchange carriers (BOC LECs), as specified by the Telecommunications Act of 1996, 47 U.S.C. Sec​tion 276, but also to non‑BOC LECs.
  Additionally, the Payphone Providers complain that the Commission has not investigated to determine whether Respondents have ceased subsidizing their own competitive payphone operations from their noncompetitive basic local services revenues.  The Payphone Providers seek several remedies, including (1) a declaration that Respondents’ rates have been unlawful since April 15, 1997; (2) an order that Respondents reduce their rates to lawful levels; (3) an order requiring Respondents to produce their total long run incremental costs for exchange and exchange access services so that the Complainants may assure themselves that Respondents have indeed removed all costs related to their payphone operations from these services; (4) an order requiring each Respondent to pass an Imputation Test, using rates established by the New Services Test, to ensure that their payphone operations are not being subsidized with revenue from noncompetitive services; (5) an order requiring each Respondent to calculate and refund to Complainants the difference between the rates actually charged Complainants since April 15, 1997, and the rates established in this proceeding; (6) an order requiring each Respondent to pay interest to Complainants on such refunds; and (7) “such further and additional relief as is equitable and just.”

Each of the Respondents moved to dismiss the Complaint.  All of the grounds stated were in the form of motions to dismiss for failure to state a claim.  Verizon filed its Motion to Dismiss on October 1.  Verizon asserts, first, that Verizon does not now operate as a telecommunications carrier in Missouri and is therefore no longer subject to this Commission’s jurisdiction.  Verizon asserts, second, that the rates it formerly charged were properly tariffed and approved by this Commission and that the Complaint therefore represents an impermissible collateral attack on the Commission’s approval of those tariffs.
  Verizon asserts, third, that Complainants have failed to perfect their complaint as required by Section 386.390.1, RSMo 2000,
 in that, while signed by 25 purported customers or prospective customers, it is not signed by 25 customers or prospective customers of Verizon.
  Verizon points out that one complainant is authorized to provide payphone services in Illinois, not Missouri.  Verizon also points out a scrivener’s error in the Complaint by which Complainants demand a remedy from Bell in a paragraph ostensibly dealing with Verizon.

Sprint filed its Motion to Dismiss on October 3.  Sprint asserts, first, that the New Services Test applies only to BOC LECs and Sprint is not a BOC LEC.  Sprint points out that the F.C.C. has admitted that it is without jurisdiction to impose the New Services Test on non‑BOC LECs, contrary to the allegation of Paragraph 41 of the Complaint.
  Sprint asserts, second, that its rates are properly tariffed and were approved by this Commission in Case No. TT‑97‑421 and that the Complaint therefore represents an impermissible collateral attack on the Commission’s approval of those tariffs.
  Sprint asserts, third, that the Complaint is fatally defective in that it does not allege that Sprint has violated any law, rule or order of this Commission as required by Sections 386.330 and 386.390.
  Sprint asserts, fourth, that the Commission is without authority to order pecuniary relief
 or to require compensation for past overcharges.
  Sprint asserts, fifth, that Complainants have failed to perfect their complaint as required by Section 386.390.1 in that, while signed by 25 purported customers, it is not signed by 25 customers of Sprint.  Sprint states that only two of the 25 Complainants are customers of Sprint.  Finally, Sprint asserts that the Complaint fails to state a claim upon which relief can be granted in that it seeks to have the Commission retroactively apply the New Services Test to its rates in violation of the Missouri Constitution.

Bell also filed its Motion to Dismiss on October 3.  Bell asserts, first, that its rates are properly tariffed and were approved by this Commission and that the Complaint therefore represents an impermissible collateral attack on the Commission’s approval of those tariffs.
  Second, Bell asserts that the Complainants raised these same points as members of Midwest Independent Coin Payphone Association in Case No. TT‑97‑345 and that the Commission determined the issues against them in its order of April 11, 1997.
  Bell claims that, having failed to properly appeal that order, Complainants may not now bring these arguments in a new case.  Bell further contends that the Commission later refused to permit MICPA to again raise these issues in Case No. TW‑98‑207, because Staff had applied the New Services Test to Bell’s rates and was satisfied that Bell met the test.
  Third, Bell asserts that the Complainants have failed to perfect their complaint as required by Section 386.390.1 in that, while signed by 25 purported customers, it is not signed by 25 customers of Bell.  Bell states that four of the Complainants lack standing in that they evidently are not certificated in Missouri.
  Fourth, Bell asserts that it is subject to price cap 

regulation under Section 392.245 and that any of its rates that are equal or less than the rates in effect on December 31, 1996, are just and reasonable as a matter of law.  As the rates in question are not in excess of the amounts Bell may charge under the Price Cap Statute, the Commission is without jurisdiction to order a reduction in those rates.  Fifth, Bell asserts that the Complainants’ demand for retroactive refunds is barred by the prohibition against retroactive ratemaking.

Complainants filed their Suggestions in Opposition to the various motions to dismiss on October 18.  First, Complainants point out that, when a motion to dismiss for failure to state a claim is filed, the subject complaint is to be evaluated in “academic fashion” to determine its sufficiency with respect to the elements of a known or proposed cause of action.
  All averments in the complaint are assumed to be true for this purpose and there is no weighing of facts to determine truth or falsity.  Second, Complainants argue that the Filed Rate Doctrine does not bar their Complaint because it is not an impermissible collateral attack.  Complainants note that Section 386.400.6 expressly authorizes telecom​munications carriers to challenge by complaint the justness and reasonableness of any rate or charge for a service offered by a noncompetitive or transitionally competitive carrier.  Complainants further claim that the Filed Rate Doctrine prohibits attack on Commission-approved tariffs in court;  it does not apply to prevent a challenge before the Commission itself.
  Complainants further assert that Bell’s claim that the Commission has previously considered and rejected Complainants claims is of no relevance because it does not meet 

any of the four prongs of the test for collateral estoppel:  There was no prior adjudication;  there was no decision on the merits; the parties are not identical or in privity; and there was no full and fair opportunity to litigate.
  Complainants further contend that Respondents’ assertion, based on Section 386.390.1, that the Complaint is not properly perfected, is irrelevant because Section 393.400.6 permits even a single telecommunications carrier to challenge the rates of a noncompetitive carrier and this Commission has entertained such cases in the past.
   Complainants further contend that the Price Cap Statute, Sec​tion 393.245, does not immunize an unlawful rate from correction by the Commission and that, in any event, the rules of the F.C.C. preempt contradictory state law.
  Complainants further contend that this Commission retains jurisdiction over Verizon with respect to conduct that occurred while Verizon was a regulated utility in Missouri and that some, at least, of the requested relief has not been mooted by Verizon’s withdrawal from Missouri.  As to the scrivener’s error relied upon by Verizon, Complainants ask leave to amend the Complaint by interlineation and urge that such leave should be freely granted in the interests of justice, particularly as Verizon does not make any claim that it has been prejudiced by the error.  Complainants further contend that the prohibition against retro​active ratemaking simply does not apply in this case and that Respondents, in any event, are estopped from asserting that defense due to a promise made by the BOCs to make refunds retroactive to April 15, 1997, in a request for a 45‑day waiver made to the F.C.C. and granted in partial reliance on that promise.  The F.C.C. later extended the waiver to all LECs, conditioned on similar retroactive refunds of overpayments.  Complainants admit that they are presently unsure whether either Verizon or Sprint took advantage of this waiver offer, but assert that they are entitled to use discovery in this case to determine that point.  Complainants further contend that the New Services Test does apply to non‑BOC LECs, contrary to Sprint’s assertion.  Complainants note that in Case No. TT‑97‑421, Sprint acknowledged that it was subject to the New Services Test.  Although the F.C.C. found that it lacked jurisdiction to impose the New Services Test on non‑BOC LECs, it encouraged the State Commissions to do so.
  Finally, in the event that the Commission finds that the perfection requirement at Section 386.390.1 does apply to this Complaint and that this Complaint is not properly perfected, Complainants seek a reasonable interval in which to add new Complainants.

Verizon replied on November 1.  First, Verizon points out that the F.C.C. itself has acknowledged that it lacks jurisdiction to impose the New Services Test on non‑BOC LECs.
  Verizon’s predecessor, GTE Midwest, was not a BOC, and did not become one when GTE Corporation merged with Bell Atlantic to form Verizon.  The BOCs are defined by statute.
  Verizon points out that this Commission recently read Paragraph 42 of the Wisconsin Order and understood that the F.C.C. itself has concluded that it cannot impose the New Services Test on non‑BOC LECs.
  Second, Verizon contends that the perfection requirement at Section 386.390.1 does indeed apply to this Complaint and, inasmuch as the Complaint is not properly perfected, as Complainants themselves admit, it must be dismissed in accordance with long-standing Commission precedent.
  Verizon denies that Section 392.400.6, cited by Complainants as an alternative source of jurisdiction, author​izes the present Complaint, explaining that the Commission has consistently interpreted Section 392.400.6 as authorizing only complaints intended to prevent noncompetitive and transitionally competitive carriers from improperly subsidizing their competitive services.
  Third, Verizon contends that the Commission is without authority to either award money damages or retroactively correct a rate.
  Verizon again points to its present uncertificated status in Missouri and suggests, in view of the Commission’s purely prospective powers, that the matters urged in the Complaint are moot as to it.

Bell also replied on November 1.  Bell contends, first, that Complainants are mistaken in their contention that the present Complaint is not barred by Section 386.550 as a collateral attack on a Commission Order, explaining away Complainants’ characterization of this Complaint as a direct attack, rather than a collateral attack, as a “distinction without a difference.”  Bell criticizes Complainants’ effort to distinguish Licata, relied on by Bell in its Motion to Dismiss.
  Bell also cites a recent Commission order to purportedly show that this Commission recognizes that Section 386.550 bars attacks on Commission-approved tariffs:  

No objection was ever raised to Atmos’ tariff and it is not before the Commission in this case.  Having been duly approved by the Commission, Atmos’ tariff is immune to collateral attack, therefore, no order affecting that tariff can be made in this case.9  "A tariff that has been approved by the Public Service Commission becomes Missouri law and has the same force and effect as a statute enacted by the legislature."10  

FN 9:  Section 386.550, RSMo Supp. 2001.

FN 10:  A.C. Jacobs & Co., Inc. v. Union Electric Company, 17 S.W.3d 579, 581 (Mo. App., W.D. 2000);  Bauer v. Southwestern Bell Telephone Company, 958 S.W.2d 568, 570 (Mo. App., W.D. 1997).

Second, Bell again asserts the Filed Rate Doctrine as a defense, arguing that rates collected pursuant to a filed and approved tariff become the property of the utility;  the tariffed rates cannot be changed retroactively and the utility cannot be forced to disgorge its lawfully collected revenues.
  Third, Bell asserts that Complainants are indeed collaterally estopped from challenging Bell’s tariffs because Complainants’ trade association, MICPA, participated in Case No. TT‑97‑345 in which the Commission approved those tariffs.  Contrary to Complainants’ assertions, Bell argues that all four prongs of the test for collateral estoppel are met here:  the issues are identical; the parties are in privity, as MICPA has traditionally represented the interests of payphone providers, whether or not these Complainants are members of MICPA; the previous proceeding ended in a final determination on the merits in that the Commission rejected MICPA’s arguments and approved the tariff;  and Complainants cannot now argue that they did not have a full and fair opportunity to litigate in the prior proceeding because they never sought rehearing in that case on the grounds of improper procedure or denial of due process.  Fourth, Bell insists that this Complaint must be dismissed because it is required to be perfected under Section 386.390.1 and it is not.  Like Verizon, Bell cites prior Commission authority to show that Section 386.400.6 does not authorize the present Complaint.
  Bell points out that Complainants have not identified any service allegedly offered by Respondents below cost;  therefore, they have not made out a prima facie case of unlawful subsidization under Section 386.400.6.  Fifth, Bell reasserts its position that the Price Cap Statute, Section 393.245, bars this proceeding because the Commission has no power to inquire into the justness and reasonableness of the rates of a price-capped carrier.
  Sixth, Bell argues that the prohibition against retroactive ratemaking bars the retroactive relief and refund sought herein by Complainants.
  Finally, Bell addresses Complainants’ reliance on the BOCs’ promise to make retroactive refunds in exchange for a 45‑day waiver by the F.C.C.:  Bell asserts that this promise does not apply to Missouri because the new tariffs eventually filed here by Bell did not result in lower rates.  In any event, that promise included only overpayments, if any, collected during the 45‑day waiver period.

Sprint replied on November 4.  First, Sprint asserts that the Complaint is fatally defective because it does not allege that Sprint violated any law, rule or Commission order, which defect is jurisdictional in a complaint brought under Section 386.390.
  As to Complainants’ citation of Section 386.400.6 as an alternative basis of jurisdiction, Sprint, like Verizon and Bell, cites a Commission case limiting that cause of action to accusations of improper subsidization.
  Second, Sprint reasserts its position that this Complaint is an unlawful collateral attack on a prior Commission decision.  In Case No. TT‑97‑421, issued on April 11, 1997, the Commission approved Sprint’s payphone tariffs over the objections of MICPA, effective April 15, 1997.
  Neither MICPA nor these Complainants pursued a motion for rehearing of that order.  By seeking a refund retroactive to April 15, 1997, Sprint explains, Complainants make plain that they are indeed collaterally attacking the Commis​sion’s order approving Sprint’s tariffs, effective that very day.  Third, Sprint restates its position that the Complainants’ prayer that the Commission determine what a just and reasonable rate would have been and refund the difference, with interest, from April 15, 1997, is the very sort of retroactive ratemaking prohibited by the Supreme Court in Utility Consumers’ Council.
  Fourth, Sprint points out that the Commission has no authority to award a refund.
  Fifth, Sprint points out that the New Services Test does not apply to it, a non‑BOC LEC.  Sprint notes that the F.C.C. has come around to this point of view,
 and that this Commission also recently embraced it.
  Finally, Sprint notes that this Commission approved Sprint’s tariffs at a time when both Sprint and the Commission mistakenly believed that the New Services Test did apply to Sprint’s tariffs, and that the Commission at that time determined that Sprint was in compliance under that test.

On November 8, Complainants filed further suggestions in opposition to the various motions to dismiss in order to address certain new issues that had arisen.  First, the Complainants point to Section 386.270 and note that it expressly contemplates suits brought under Chapter 386 to challenge Commission-approved rates.  The Missouri Supreme Court has also recognized that customers may bring an action to challenge utility rates.
  Second, the Complainants contend that collateral estoppel is inappropriate in this case because MICPA was never a party to Bell’s payphone tariff case; its application for intervention was denied by this Commission.  Third, the Complainants note that, even if application of the New Services Test to Respondents is not mandatory, the Commission can decide to do so as a matter of policy.  Fourth, the Complainants point out that the matter of the BOC waiver and the extent, if any, to which Sprint and Verizon relied upon the F.C.C.’s waiver offer to all LECs, are issues of fact that the Commission must determine after hearing and that it would be premature to determine them on a motion to dismiss, before the facts have been developed.

On December 9, Sprint sought leave to advise the Commission of an additional authority, a decision of the Public Utilities Commission of Ohio on November 26, 2002, that the New Services Test does not apply to non‑BOC LECs and that retroactive refunds are prohibited as retroactive ratemaking.

Discussion:

The Commission will take up only those issues, among the many raised by the parties, that are necessary to the resolution of the motions before it.

A.  The Applicable Standard
As stated by Complainants, a motion to dismiss for failure to state a claim tests only the legal sufficiency of the complaint.
  While the determination of such motions was, at one time, limited to consideration of matters contained within the four corners of the complaint, the modern trend is to extend consideration to matters outside the complaint, as well.
  All well‑pleaded factual allegations in the complaint must be accepted as true and the facts must be liberally construed to support the complaint.
  Complainants enjoy the benefit of all reasonable inferences.
  The complaint should not be dismissed unless it shows no set of facts entitling it to relief.
  A complaint under the Public Service Commission Law is not to be tested by the technical rules of pleading;  if it fairly presents for determination some matter which falls within the jurisdiction of the Commission, it is sufficient.
  

B.  The Complaint

The Complaint first addresses the identity of the Complainants.  There are 25 Complainants.  Twenty-one of them are authorized to provide public telecommunica​tions service in Missouri.
  Three others are authorized to do business in Missouri, but are not, evidently, authorized to provide public telecommunications service in this or any other state.
  One other is described as authorized to provide public telecommunications service in Illinois.
  The Complaint does not describe this Complainant’s relationship, if any, to Missouri.  Next, the Complaint alleges that the 25 Complainants are “customers, or prospective customers, of network services that are made available to companies that provide pay telephone services to end users[.]”  There is no allegation that any of the Complainants is a customer or prospective customer of any of the three Respondents.
 

The Complaint also seeks a waiver from certain pleading requirements contained in Regulation 4 CSR 240‑2.070(5)(A), regarding the signature of each Complainant and the address of each location where service was rendered.  In connection with this latter requirement, the Complaint states:  “one or more of the payphone access services, the rates for which are the subject matter of this complaint, are delivered to each payphone operated by the Complainants[.]”
  

The Complaint next addresses the identities of the Respondents.  It alleges that each Respondent provides local exchange and other network telecommunications services to payphone providers and also offers payphone service to end users in competition with Complainants.
  It alleges that Complainants have “contacted” the Respondents concern​ing the circumstances giving rise to the Complaint.
  In a long series of allegations, the Complaint charges that Section 392.200.1 requires telecommunications carriers to charge no more “than allowed by law”; that Section 276 of the Telecommunications Act imposes certain obligations and restrictions relating to payphones on BOC LECs; and that the F.C.C. has extended these obligations and restrictions to all LECs.
  Among these is an allegation that the Respondents were required to file tariffs with this Commission, no later than April 15, 1997, implementing the obligations and restrictions imposed by the F.C.C. on LECs under Section 276 of the Telecommunications Act.
  Another allegation in this series is that the F.C.C. specifically has required that state commissions apply the New Services Test to the tariffs of all LECs.
  The Complaint asserts, “In order to be just and reasonable under Missouri law, the payphone line rates charged by SWBT, Sprint and Verizon must comply with the New Services Test.”
  The Complaint then alleges that “[a]n imputation test for the LEC's payphone operations, that compares the revenue derived from the LECs' payphone operations to the costs (including imputed costs) of providing those services, will test whether the LEC's are subsidizing their payphone operations in violation of Section 276 of the Federal Communications Act.”
  

The Complaint then makes certain parallel allegations against the three Respondents.  First, each Respondent’s rates for network services made available to payphone providers are specified.
  Second, it is alleged that these rates “are not cost‑based and recover more than a reasonable amount of the company’s common expenses.  As a result, the rates . . . do not comply with the New Services Test and are therefore unjust, unreasonable and unlawful.”
  The Complaint then makes these allegations:

The Commission has not engaged in any examination or investigation, under contested case procedures, to determine whether all expenses associated with [Respondent]'s payphone operations have been removed from the total long run service incremental costs associated with exchange and exchange access services.
  

The Commission has not engaged in any examination or investigation, under contested case procedures, to determine whether [Respondent]'s payphone operations, taking into account the long run service incremental costs of its services and the imputed tariffed rates (as calculated under the New Services Test) used by its own payphone operations, would pass an imputation test consistent with the require​ments of federal and state law.

In a final pair of allegations, the Complaint charges that each Respondent “has not complied with the nonstructural safeguards” purportedly required of all LECs by the F.C.C.,
 and that each Respondent has, since April 15, 1997, “charged the Complainants rates greater than a price consistent with the New Services Test and the Complainants are entitled to a refund of the difference between rates approved by the Commission under the New Services Test” and the rates actually charged since April 15, 1997.

C.  The Governing Statutes

The Public Service Commission “is purely a creature of statute” and its “powers are limited to those conferred by the [Missouri] statutes, either expressly, or by clear implication as necessary to carry out the powers specifically granted.”
  While the Commission properly exercises "quasi judicial powers” that are “incidental and necessary to the proper discharge” of its administrative functions, its adjudicative authority is not plenary.
  “Agency adjudicative power extends only to the ascertainment of facts and the application of existing law thereto in order to resolve issues within the given area of agency expertise.”
  Therefore, in determining the sufficiency of a complaint, the Commission must consider whether the pleading contains adequate allegations on each element of the authorizing statute or statutes.  Likewise, the complaint must meet any special require​ments or restrictions imposed by the authorizing statute or statutes.

Complainants recite that they bring their Complaint under Sections 386.330.3; 386.390.1; 386.400; 392.200.1; 392.400.6; Regulation 4 CSR 240‑2.070; and the Telecom​munications Act of 1996, 47 U.S.C. Section 276.  Of these provisions, only two actually authorize this Commission to hear and determine complaints.
  Section 386.390.1 is the Commission’s general complaint power.  Section 392.400.6 is an additional, special complaint authority limited to telecommunications matters.  It has been cited by Complain​ants as an independent basis for their Complaint.

1.
Section 386.390.1:

Section 386.390.1 authorizes the Missouri Public Service Commission to hear and determine complaints.  The section effectively contains two distinct complaint powers.

a.  The Commission’s General Complaint Authority

In a broad grant of authority, Section 386.390.1 authorizes the Commission to determine complaints as to “any act or thing done or omitted to be done by any corporation, person or public utility . . . in violation, or claimed to be in violation, of any provision of law, or of any rule or order or decision of the commission[.]”  Such a complaint may be brought by anyone,
 and such a complaint may even be brought to challenge a “rule, regulation or charge heretofore established or fixed by or for any corporation, person or public utility[.]”
  As asserted by Sprint, a complaint brought under this authority necessarily must include an allegation of a violation of a law or of a Commission rule, order or decision.

Missouri Courts have read Section 386.390.1 together with Section 386.550, which provides that “[i]n all collateral actions or proceedings the orders and decisions of the commission which have become final shall be conclusive.”  In State ex rel. Licata v. Public Service Commission of the State of Missouri,
 the Western District held that Sec​tion 386.550 barred a complaint challenging as unlawful a utility company rule that had been approved by the Commission.  In its transfer application, the Relator complained that the Court had deprived it of the right of complaint granted in Section 386.390.1.  The Licata Court explained that this contention was erroneous:  Section 386.390.1 authorizes complaints alleging violations of Commission orders, while Section 386.550 bars complaints attacking Commission orders.  The Court explained, “Section 386.390 and Sec​tion 386.550 are not in conflict but address separate problems.”
  In a second case, State ex rel. Ozark Border Electric Cooperative v. Public Service Commission of Missouri,
 the Western District held that a complaint brought under Section 394.312.6, which authorizes complaints attacking territorial agreements previously approved by the Commission, must include an allegation of a substantial change in circumstances in order to avoid the bar imposed by Section 386.550, despite the fact that Section 394.312 does not expressly require such an allegation.
  Reading Licata and Ozark Border together, it is clear that a complaint seeking to re‑examine any matter already determined by the Commission must include an allegation of a substantial change of circumstances;  otherwise, Section 386.550 bars the complaint.

Turning to the Complaint, the Commission finds allegations of two violations of law:  First, that Respondents’ rates do not comply with the New Services Test and are therefore unlawful.
  Second, that Respondents have not complied with the nonstructural safeguards purportedly imposed by the F.C.C. on all LECs.
  Nonetheless, the Commis​sion must dismiss the Complaint insofar as it is brought under the general complaint authority contained in Section 386.390.1.

As the Complaint alleges, the Respondents filed tariffs with this Commission prior to April 15, 1997, which tariffs were intended to comply in all respects with the obligations and restrictions purportedly imposed on all LECs by the F.C.C. under authority of Sec​tion 276 of the Telecommunications Act.  Each of the Respondents points to a prior Order in which this Commission approved that Respondent’s present payphone service tariffs, specifically finding that they were in compliance with the federal statute and regulatory 

orders relied on by Complainants and refusing to suspend the tariffs on grounds similar in part to those raised in the present Complaint.
  In the Bell Order, the Commission stated:

The Commission has thoroughly reviewed the many filings in this case, including the motions to suspend filed by MCI and MICPA, and finds that SWBT’s
 proposed tariff revisions are in compliance with the FCC’s orders, and should therefore be approved as amended.  Since there is adequate information for the Commission to find that the tariff revisions comply with the directives of the FCC, the Commission finds that the suspension of the tariff revisions is unnecessary.  Therefore, the applications to intervene and motions to suspend filed by MCI and MICPA should be denied.  Since the tariff revisions will not be suspended, MCI’s motion for protective order is unnecessary, and will be denied.  In addition, MCI’s discovery requests are denied as moot.  The Commission further finds that no intrastate rate reductions are necessary in conjunction with SWBT’s subsidy calculation, and finds that the rates proposed by SWBT for its payphone services are just and reasonable.

Similar language appeared in the Verizon Order and the Sprint Order.

As the quoted language shows, the Commission’s prior orders were determinations on the merits.  In them, the Commission found that the Respondents’ tariffs complied with the F.C.C. directives relied on herein by Complainants.  Those orders are long‑since final and this is a collateral proceeding.  The Complaint does not include any allegation of substantially changed circumstances.  Therefore, pursuant to the rule of Licata, the Commission concludes that Sec​tion 386.550 bars this proceeding and that the Complaint must be dismissed.  Unlike such court-made doctrines as collateral estoppel and res judicata, Section 386.550 applies to any petitioner, whether or not it was a party in the prior proceeding or has any relationship with any party in the prior proceeding.

Complainants attempt to avoid this result by characterizing the present proceeding as a direct attack rather than a collateral attack and asserting that such an action is expressly authorized by statute.  But, as noted earlier, Missouri courts have held that Section 386.550 bars actions brought before this Commission and, specifically, actions brought under Section 386.390.1.
  

Complainants also argue that Section 386.550 operates only to bar collateral attacks on Commission decisions in court and not before the Commission itself.  The  Licata decision also disposes of this argument.  In Licata, the court held that Sec​tion 386.550 barred a proceeding before the Commission that challenged a Commission-approved tariff provision as unconstitutional.
  The situation in Licata was directly comparable to the present one, in which Commission-approved tariff provisions are challenged as contrary to statute.  The Complainants cite Bauer v. Southwestern Bell Telephone Company in support of their position.
  However, Bauer is a case that deals not with Section 386.550, but with the Filed Rate Doctrine.  Bauer has nothing at all to say about Section 386.550 and whether it applies to actions before the Commission.

For these reasons, the Commission determines that the Complaint cannot go forward to the extent that it is brought under the Commission’s general complaint authority in Section 386.390.1.

b.  The Commission’s Complaint Authority as to Rates
The second grant of authority to hear and determine complaints contained in Section 386.390.1 is much more restricted.  First, such a complaint may only address “the reasonableness of any rates or charges of any gas, electrical, water, sewer or telephone corporation[.]”
  Second, only certain specified entities may bring such a complaint.
  Where the complainants are consumers or customers of the respondent utility, actual or prospective, at least 25 must join in the complaint.
  This last requirement is sometimes referred to as the “perfection” of the complaint.  Complainants have stated that it is this second authority in Section 386.390.1 that authorizes their Complaint and the Complaint includes allegations that Respondents’ rates are not just and reasonable.
 

The Respondents contend, and the Commission agrees, that the Complaint is not perfected as required by Section 386.390.1.  Although there are 25 Complainants, there is no allegation that any of them are customers of any of the Respondents.  It is not sufficient to allege, as Paragraph 26 appears to do, that the Complainants are customers of services like those offered by the Respondents.  Section 386.390.1 requires that the relation​ship of each complainant to each respondent be plainly stated.  Thus, Paragraphs 1 through 25 should each contain an allegation that the subject Complainant is a customer of 

a particular Respondent in that complainant purchases certain specified services from that Respondent.

Giving the Complainants the benefit of the inferences fairly derived from the Complaint, It is possible that Paragraph 27 supplies the missing allegation in that it states that “one or more of the payphone access services, the rates for which are the subject matter of this complaint, are delivered to each payphone operated by the Complainants[.]”  But the Commission is still left to guess which Complainant is a customer of which Respondent.  Nor would this construction fully cure the Complaint’s deficiencies.  The plain intention of Section 386.390.1 is that it is 25 customers of the respondent utility that must join in the Complaint.

Of course, the statute also allows prospective customers to join in a complaint.  What is a prospective customer?  The statute gives no guidance on this point, but its language would be rendered meaningless unless some reasonable way can be found to separate proper prospective customers from improper prospective customers.  As noted, three of the putative Complainants are not certified to provide public telephone services in Missouri and one other has no relationship with Missouri at all.  None of these four are either customers or prospective customers of the Respondents within the meaning of Section 386.390.1.  This defect of perfection alone is sufficient to require dismissal of the Complaint insofar as it is brought under the Commission’s special complaint authority in Section 386.390.1.  However, this is not the only fatal defect in the Complaint.

As discussed above, Section 386.550 applies to actions brought under Section 386.390.1, whether they are brought under the general complaint authority or the special complaint authority as to rates.  The rates herein complained of are contained in tariffs that have been approved by this Commission.  The Complaint, as noted above, contains no allegation of substantially changed circumstances.  Therefore, the Commission concludes that Section 386.550 bars this Complaint.

For these reasons, the Commission determines that the Complaint cannot go forward to the extent that it is brought under the Commission’s special complaint authority as to rates in Section 386.390.1.

2.
Section 386.400.6:

Complainants rely on Section 392.400.6 as an independent statutory basis for their Complaint.  Section 392.400.6 provides that “[a] telecommunications company may file a complaint as to the reasonableness or lawfulness of any rate or charge for service offered or provided by a noncompetitive or transitionally competitive telecommunications company.”  This provision is one of several provisions of Section 392.400, all of which are intended to prevent noncompetitive or transitionally competitive carriers from subsidizing their competitive services or transitionally competitive services with revenue realized from their noncompetitive services.  The Commission, consequently, has always understood Section 392.400.6 as only authorizing complaints as to violations of Section 392.400.  For example, the Commission stated in another case:

The complainants in this case have made no allegation that SWBT’s intrastate switched access services are subsidizing SWBT’s transitionally competitive or competitive services.  Section 392.400.6 only permits complaints that a company’s noncompetitive services are subsidizing its competitive or transitionally competitive services and the complainants have failed to state such a claim.  Complainants have made no allegation of subsidization.  The complaint simply fails to state a claim upon which relief may be granted.
 

This understanding of Section 392.400.6 is supported by the restriction plainly stated in that section:  an action may only be brought by a telecommunications company against a “noncompetitive or transitionally competitive telecommunications company.”  This is not a broad, independent complaint power granted to telecommunications carriers, as argued by Complainants; rather, it is a restricted and specialized complaint power created for a limited purpose.  That purpose is the enforcement of Section 392.400.

Turning to the Complaint, the Commission finds neither an allegation that the Respondents have violated Section 392.400 nor an allegation that Respondents are subsidiz​ing their competitive or transitionally competitive services with revenue from their noncompetitive services.  Therefore, the Commission concludes that the Complaint fails to state a claim under Section 392.400.6.

D.  Conclusion
The Commission has tested the Complaint herein against each of the authorizing statutes cited by the Complainants and has determined that, as urged by the Respondents, the Complaint fails to state a claim upon which relief may be granted.  Therefore, the Commission will grant the Motions to Dismiss. 

IT IS THEREFORE ORDERED:
1. That the Motion to Dismiss filed by GTE Midwest Incorporated, doing business as Verizon Midwest, on October 1, 2002, is granted.

2. That the Motion to Dismiss filed by Sprint Missouri, Inc., doing business as Sprint, on October 3, 2002, is granted.

3. That the Motion to Dismiss filed by Southwestern Bell Telephone Company, L.P., doing business as Southwestern Bell Telephone Company, on October 3, 2002, is granted.

4. That this order shall become effective on January 19 2003.

That this case may be closed on January 20, 2003.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Simmons, Ch., Lumpe, Gaw, 

and Forbis, CC., concur.

Murray, C., absent.

Thompson, Deputy Chief Regulatory Law Judge

� The several Petitioners shall be collectively referred to as the Complainants or the Payphone Providers.  The Petitioners are Tari Christ, d/b/a ANJ Communications; Bev Coleman, an Individual; Commercial Communications Services, L.L.C.;  Community Payphones, Inc.; Coyote Call, Inc.; William J. Crews, d/b/a Bell�Tone Enterprises;  Illinois Payphone Systems, Inc.; Jerry Myers, d/b/a Jerry Myers Phone Co.; John Ryan, an Individual; JOLTRAN Communications Corp.; Bob Lindeman, d/b/a Lindeman Communica�tions;  Monica T. Herman, d/b/a M L Phones; Midwest Communications Solutions, Inc.; Mark B. Langworthy, d/b/a Midwest Telephone; Missouri Public Pay Phone Corp.; Missouri Telephone & Telegraph, Inc.; Pay Phone Concepts, Inc.; Toni M. Tolley, d/b/a Payphones of America North; Jerry Perry, an Individual; PhoneTel Technologies, Inc.; Sunset Enterprises, Inc.; Teletrust, Inc.; Tel Pro, Inc.; Vision Communications, Incorporated; and Gale Wachsnicht, d/b/a Wavelength, LTD.


� In the Matter of the Implementation of the Pay Telephone Reclassification Provisions of the Telecommunications Act of 1996, CC Docket No. 96�128, Report and Order, FCC 96�388 (released September 20,1996) ("Payphone Order"), at Para. 147; Order on Reconsideration, FCC 96�439 (released November 8, 1996) ("Order on Reconsideration"), at Para. 163.  The Federal Communications Commission is generally referred to as the F.C.C. and will be so referenced here.


� In the Matter of Wisconsin Public Service Commission Order Directing Filings, FCC 02�25; Bureau/CPD No. 00�01. (“Wisconsin Order”), Memorandum Opinion and Order (January 31, 2002).  A “LEC” is a Local Exchange Carrier; a “BOC” is a Bell Operating Company.


� St. ex rel. Licata, Inc. v. PSC, 829 S.W.2d 515 (Mo. App. 1992).  Verizon characterizes this defense as relying upon the Filed Rate Doctrine.


� All statutory references, unless otherwise specified, are to the Revised Statutes of Missouri (RSMo), revision of 2000.


� The pleadings all reference, additionally, a parallel requirement in the Commission’s rules at 4 CSR 240�2.070(3).  Any discussion of the Complaint perfection requirement in this Order should be understood to encompass that rule as well as Section 386.390.1.


� Paragraph a of Complainants’ ad damnum clause directed at Verizon, on page 18 of the Complaint.


� Wisconsin Order, Paragraphs 31 and 42.


� Section 386.550.


� St. ex rel. Ozark Border Electric v. PSC, 924 S.W.2d 597, 600 (Mo. App., W.D. 1996).


� B.G. DeMaranville v. Fee Fee Trunk Sewer, 573 S.W.2d 674, 676 (Mo. App., E.D. 1978).


� May Dept. Stores Co. v. Union Electric L.P. Co., 107 S.W.2d 41, 58 (Mo. 1937).


� Mo. Const., Art. I, Sec. 13;  and see Mo. Nat’l Educ. Ass’n v. Mo. St. Bd. of Ed., 34 S.W.3d 266 (Mo. App., W.D. 2000).


� St. ex rel. Licata, Inc. v. PSC, 829 S.W.2d 515 (Mo. App. 1992). 


� In the Matter of Southwestern Bell Telephone Company, Case No. TT�97�345 (Order Approving Tariff Revisions, Denying Applications to Intervene, Motions to Suspend, and Motion for Protective Order, and Denying as Moot Discovery Requests, issued April 11, 1997).  The Midwest Independent Coin Payphone Association is generally referred to as MICPA and will be so referenced here.


� In the Matter of an Investigation of Payphone Issues Pursuant to the Telecommunications Act of 1996, Case No. TW�98�207 (Order Denying Motion to Expand Issues Under Investigation and Amend Procedural Schedule and Granting Request to Submit Case on the Record Presented, issued June 16, 1998).


� See MCI Telecommunications Corp. v. Southwestern Bell Telephone Co., Case No. TC�97�303 (Report and Order, issued Sept. 16, 1997) at 14, 15�16.


� St. ex rel. Utility Consumers Council, Inc. v. PSC,  585 S.W.2d 41, 58 (Mo. banc 1979).


� Reynolds v. Diamond Foods & Poultry, Inc., 79 S.W.3d 907, 909 (Mo. banc 2002).


� Bauer v. Southwestern Bell Telephone Co., 958 S.W.2d 568 (Mo. App., E.D. 1997).


� This discussion is primarily based on Complainants’ contention that, in Case No. TT�97�345, MICPA had no opportunity to examine SWBT’s cost study, to offer testimony, to cross examine witnesses, or to advance its arguments orally or in briefs.  Complainants also contend that there is no evidence before the Commission establishing either their identity or privity with MICPA.


� E.g., AT&T Communications of the Southwest v. GTE North, Inc., 29 Mo. P.S.C. (N.S.) 591.  Interestingly, a case in which the Commission found a tariff approved by it two years previously to be unjust and unreasonable because miscalculated, with no suggestion that the Filed Rate Doctrine, collateral estoppel or res judicata prohibited it from reaching this determination.  But see contra, MCI Telecommunications Corp. v. Southwestern Bell Telephone Co., Case No. TC�97�303, limiting complaints under Section 393.400.6 to allegations of unlawful subsidies. 


� 47 U.S.C. Sec. 276(c):  “. . . the Commission’s regulations on such matters shall pre-empt such State requirements.”


� Wisconsin Order, at Para. 42.


� Wisconsin Order, at Para. 42; In the Matter of the North Carolina Payphone Assoc., 17 FCC Rcrd 4275, Para. 5 (Mar. 4, 2002).


� 47 U.S.C. Sec. 153(4).


� In the Matter of the Joint Application of GTE Midwest Incorporated, doing business as Verizon Midwest, and CenturyTel of Missouri, LLC, Case No. TM�2002�232 (Order Denying Application to Intervene, Denying Motion to Suspend Tariffs, Approving Tariffs, Canceling Tariffs, and Directing Filing, issued Aug. 29, 2002) at page 3, footnote 2.


� See AT&T Communications of the Southwest, Inc., v. GTE North Incorporated, Case No. TC�93�58 (Order Granting Motion to Dismiss, issued July 20, 1993); MCI v. Southwestern Bell Telephone Co., Case No. TC�97�303 (Report and Order, issued Sept. 16, 1997).


� Id.


� American Petroleum Exchange v. PSC, 172 S.W.2d 952, 955 (Mo. 1943); Utility Consumers Council, supra. (see Footnote 11).


� In Licata, Plaintiff attempted in Circuit Court to challenge the validity of a utility company rule;  the court, relying on Section 386.550, barred the challenge as an impermissible collateral attack on the Commission’s order approving the challenged rule.  St. ex rel. Licata, Inc. v. PSC, 829 S.W.2d 515 (Mo. App. 1992); and see Footnote 3.


� St. ex rel. Barvick v. PSC, 606 S.W.2d 474, 476 (Mo. App., W.D. 1980).


� MCI v. Southwestern Bell Telephone Co., Case No. TC�97�303 (Report and Order, issued Sept. 16, 1997) at pg. 11.


� St. ex rel. Hogarty v. PSC, Case Nos. CV197�1795CC and CV197�1810CC (Revised Findings of Fact and Conclusions of Law and Judgment, issued Aug. 6, 1998) (Circuit Court of Cole County, Mo., Brown, J.) at 4.


� Utility Consumers’ Council, supra, at 58.


� St. ex rel. Ozark Border Electric Cooperative v. PSC, 924 S.W.2d 597, 599�600 (Mo. App., W.D. 1996).


� MCI v. Southwestern Bell Telephone Co., Case No. TC�97�303 (Report and Order, issued Sept. 16, 1997) at pp. 15�16, 23.


� In the Matter of United Telephone of Missouri, doing business as Sprint, Case No. TT�97�421 (Order Approving Tariff, Denying Motion to Suspend, and Denying Application for Intervention, issued April 11, 1997) at 4.


� Utility Consumers’ Council, supra, at 58.


� St. ex rel. Laundry, Inc. v. PSC, 34 S.W.2d 37, 46 (Mo. 1931); Barvick, supra.


� See Footnote 17.


� See Footnote 19.


� St. ex rel. Jackson County v. PSC, 532 S.W.2d 20, 32�33 (Mo. banc 1975).


� Sprint initially attempted to file this electronically on December 6, but that attempt failed for some unknown reason.  The Ohio decision is In the Matter of the Commission’s Investigation into the Implementation of Section 276 of the Telecommunications Act of 1996 Regarding Pay Telephone Services, Case No. 96�1310�TOPrS�COI (Entry, Public Utilities Commission of Ohio, Nov. 26, 2002).


� For this discussion, see J.R. Devine, Missouri Civil Pleading and Practice, Section 20�3 (1986).


� Devine, supra, pg. 264 and Section 24�2.


� Nazeri v. Missouri Valley College, 860 S.W.2d 303, 306 (Mo. banc 1993).  


� Id.


� Id.


� St. ex rel. Kansas City Terminal Railway Co. v. Public Service Commission, 308 Mo. 359, 372, 272 S.W. 957, 960 (banc 1925). 


� Complaint,  Para’s 1, 2, 4, 6�16, 19�25.


� Complaint, Para’s 3, 5, 17.


� Complaint, Para. 18.


� Complaint, Para. 26.


� Complaint, Para. 27.


� Complaint, Para’s 28, 29, 30.


� Complaint, Para. 31.  


� Complaint, Para’s 32-43.  


� Complaint, Para. 38.  


� Complaint, Para. 41.


� Complaint, Para. 41.  


� Complaint, Para. 44.


� Complaint, Para’s 46, 53, 60.  


� Complaint, Para’s 47, 54, 61.  


� Complaint, Para’s 48, 55, 62.  


� Complaint, Para’s 49, 56, 63.  


� Complaint, Para’s 50, 57, 64.  


� Complaint, Para’s 51, 58, 65.  


� State ex rel. Utility Consumers Council of Missouri, Inc. v. Public Service Commission, 585 S.W.2d 41, 47 (Mo. banc 1979); State ex rel. City of West Plains v. Public Service Commission, 310 S.W.2d 925, 928 (Mo. banc 1958).


� State Tax Commission v. Administrative Hearing Commission, 641 S.W.2d 69, 75 (Mo. 1982), quoting Liechty v. Kansas City Bridge Co., 162 S.W.2d 275, 279 (Mo. 1942).  


� State Tax Commission, supra.  


� Section 386.330.3 requires the Commission to make a final order within 60 days of its completion of an investigation into a complaint against a telecommunications carrier.  It does not independently authorize the Commission to entertain complaints.  Section 386.400 authorizes utilities to file complaints on the same basis as other parties.  It does not create an independent complaint authority.  Section 392.200.1 imposes certain requirements upon telecommunications carriers, but does not independently authorize anyone to bring a complaint.  Regulation 4 CSR 240�2.070 is the Commission’s rule establishing procedures for complaint cases.  It is not independent authority under which a complaint may be brought.  Finally, Section 276 of the Telecommunications Act includes various matters relating to the deregulation of pay telephones, but it does not independently authorize anyone to bring a complaint before this Commission.


� Specifically, “[c]omplaint may be made by the commission on its own motion, or by the public counsel  or any corporation or person, chamber of commerce, board of trade, or any civic, commercial, mercantile, traffic, agricultural or manufacturing association or organization, or any body politic or municipal corporation[.]” Section 386.390.1.


� Id.  But not, however, to challenge a rule, regulation or charge previously approved by the Commission.  See St. ex rel. Licata v. PSC, 829 S.W.2d 515 (Mo. App., W.D. 1992).


� St. ex rel. Ozark Border Electric Cooperative v. PSC, 924 S.W.2d 597, 599�600 (Mo. App., W.D. 1996).


� 829 S.W.2d 515 (Mo. App., W.D. 1992).


� Licata, supra, 829 S.W.2d at 519.


� 924 S.W.2d 597 (Mo. App., W.D. 1996).


� 924 S.W.2d at 6001�601.


� Complaint, Para’s 47, 54, 61.  


� Complaint, Para’s 50, 57, 64.  


� In the Matter of Southwestern Bell Telephone Company, Case No. TT�97�345 (Order Approving Tariff Revisions, Denying Applications to Intervene, Motions to Suspend, and Motion for Protective Order, and Denying as Moot Discovery Requests, issued April 11, 1997); In the Matter of GTE Midwest, Incorporated, Case No. TT�97�399 (Order Approving Tariff, Denying Motion to Suspend and Denying Application to Intervene, issued April 11, 1997); In the Matter of United Telephone of Missouri, doing business as Sprint, Case No. TT�97�421 (Order Approving Tariff, Denying Motion to Suspend and Denying Application to Intervene, issued April 11, 1997).  


� At that time, Bell was regularly referenced as “SWBT” in Commission orders.


� Ozark Border, supra;  Licata, supra.  


� Licata, supra, 829 S.W.2d at 519.


� 958 S.W.2d 568 (Mo. App., E.D. 1998).


� Section 386.390.1.  
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