BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of Mid-Missouri Telephone

)
Case No. IT-2003-0376
Company’s Wireless Termination Tariff

)  
Tariff No. JI-2003-1667
SPRINT’S RESPONSE TO OPPOSITION TO APPLICATION TO INTERVENE
COMES NOW Sprint Spectrum L.P. d/b/a Sprint PCS (“Sprint”) and respectfully submits its Response to Opposition to Application to Intervene (“Opposition”) filed by Mid-Missouri (“Mid-Mo”). 
1.
In its Opposition, Mid-Mo contends that the Commission should deny Sprint’s intervention because Mid-Mo will prevail on the merits in its efforts to secure a Wireless Termination Service Tariff.  While Sprint denies this, particularly as the claim relates to the new interMTA factor provision of the tariff that has never been reviewed by the Commission, Mid-Mo’s arguments do not address the standards applicable to the Commission’s determination on intervention. 
2.
Commission Rule 4 CSR 240-2.075 governs intervention. Rule 4 CSR 240-2.075(2) requires the intervention-applicant to state its interest in the proceeding, its reason for intervening, and whether or not the applicant supports the relief sought.  Sprint complied with these requirements.   Rule 4 CSR 240-2.075(4) lists grounds upon which intervention will be granted: (A) that the intervention applicant has an interest different from that of the general public which may be adversely affected by the outcome of the proceeding; or (B) that granting intervention would not serve the public interest.  Sprint addressed and demonstrated that it satisfied this standard.  Further, Rule 4 CSR 240-2.075(1) states that the Application shall be filed within thirty (30) days after the Commission issues an Order giving notice of a case.  Sprint’s Application was filed on April 17th, 2003, eleven (11) days after the Commission opened this case.  Therefore, Sprint’s Application satisfies this requirement.   Finally, due process requirements of the law provide that any person with a liberty or property interest that will be directly affected by the outcome of a proceeding be permitted to intervene.  Indeed, such persons have a right to intervene in most circumstances. Ballmer v. Ballmer, 923 S.W. 2d 365, 368 (Mo. App. W.D. 1996).   Therefore, in addition to satisfying the Commission’s standard for intervention, the law would grant Sprint the right to intervene.  
3.
There should be no question that Sprint’s Application should be granted.   First, as stated in Sprint’s Application to Intervene, Sprint is a wireless carrier who will be required to pay rates under the Wireless Termination Service tariff being reviewed in this case.  Further, Sprint can be adversely affected by the decision in this case – if the Commission approves the tariff with the new interMTA factor, Sprint will be required to pay access on what is defined as local traffic by the FCC.    This violates the FCC’s rules.

 The FCC in the Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, First Report and Order
 ruled that intraMTA traffic is local traffic and only the transport and termination rates specified in Section 251(b)(5) of the Federal Telecommunications Act ("§ 251(b)(5)”) apply.    Further, this Commission has already rejected Mid-Mo’s attempt to apply access to intraMTA traffic in In the Matter of Alma Telephone Company's Filing to Revise its Access Service Tariff et al.
     Therefore, Sprint as a wireless carrier, has an interest different from the general public which will be adversely affected if provisions of Mid-Mo’s tariff  circumvent the FCC’s rules. 
4.
Second, granting Sprint’s intervention will serve the public interest.  Sprint’s participation will ensure that the Commission has a complete record upon which to make a holding.  For example, Sprint will ensure that the record contains facts that will allow the Commission to make a reasonable and supported conclusion as to whether it should allow a specific interMTA factor, and if so, what the factor should be with respect to Sprint.  As Mid-Mo wants to apply its tariff to all Wireless Carriers, Mid-Mo should be required to establish that its proposed interMTA factor is reasonable as applied to Sprint’s traffic. Mid-Mo has not made this demonstration.   As reflected in Section 392.240.2 RSMo, it is in the public interest to ensure that the rules, regulations and practices of regulated entities are just and reasonable.  By participating in this proceeding, Sprint will assist the Commission in making this determination.

5.
Finally, Sprint is a party who should be able to intervene as a matter of right. It is clear that Sprint will be directly affected by the outcome of this case.  As mentioned above, Sprint will be bound by the terms of the proposed tariff and will be required to pay the tariff rate, as well as pay tariffed access rates under an arbitrary “interMTA” factor.  Therefore, Sprint is not only a proper party to intervene, but a party who by right should be granted intervention. 
6.  Sprint will not respond to each argument raised by Mid-Mo in its Opposition as they do not address the standard for intervention.  However, Sprint will emphasize that Mid-Mo’s tariff is not identical to the tariffs previously approved by this Commission – Mid-Mo’s tariff contains a specific interMTA factor. The Commission has never approved such a factor. Sprint strongly believes that the Commission should scrutinize carefully the basis, if any, upon which Mid-Mo claims to rely on in arriving at an interMTA factor. As Sprint testified in the Wireless Complaint Case, Sprint has negotiated several interMTA factors.  The negotiations generally identify interMTA factors based on the location of a LEC’s customers to the providers’ cell sites as well as the MTA boundaries.  Sprint has been, and remains, willing to discuss an interMTA factor with Mid-Mo.  Indeed, as reflected in the record of the Wireless Complaint case, Sprint has attempted to negotiate with Mid-Mo since 1997.  
7.   Based on the above, it is clear that Sprint’s Application to Intervene should be granted.  Mid-Mo’s Opposition fails to address the standards under which interventions are granted. Furthermore, the arguments made by Mid-Mo to deny the application to intervene only reinforce the need for Sprint to be present to ensure that the Commission has a complete record of issues surrounding the approval of Mid-Mo’s tariff. 

WHEREFORE, Sprint respectfully requests that the Commission grant this Application to Intervene, together with any further and/or additional relief the Commission deems just and proper.
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