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BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF Missouri
Southwestern Bell Telephone, L.P., d/b/a SBC Missouri’s
)

Petition for Compulsory Arbitration of Unresolved Issues
)

For a Successor Interconnection Agreement to the

) 
Case No. TO-2005-0336

Missouri 271 Agreement (“M2A”)



)


SOUTHWESTERN BELL TELEPHONE, L.P.,

D/B/A SBC MISSOURI’S POST-HEARING BRIEF


Southwestern Bell Telephone, L.P., d/b/a SBC Missouri (“SBC Missouri”) respectfully submits its Post-Hearing Brief in the above-captioned matter.

Determination of Unresolved Issues


Unresolved issues between SBC Missouri and the CLECs are set forth in the Decision Point Lists (“DPLs”) and in the redlined contracts that the parties have submitted to the Commission.  Pursuant to Section 252(b)(4)(A) of the Telecommunications Act of 1996 (“the Act”), the Commission “shall limit its consideration” to those issues that have been raised in the petitions and the response.


For the convenience of the Arbitrator, the remaining portions of this Post-Hearing Brief have been organized in the same sequence as the ICA, with a discussion of issues arising under the General Terms and Conditions, followed by Attachment 1, Attachment 2, and so forth.  Each subject matter that has been briefed has been given a “Section” number, also indexed in the Table of Contents, to provide a quick reference to the reader.  Finally, SBC Missouri has presented each issue statement in the part of the ICA that addressed that issue.  However, in order to reduce redundancy, SBC Missouri may cross reference another section of the brief for its position regarding a particular issue so that a large group of issues may be consolidated together.  In such situations, the issue number will reappear; however, SBC Missouri will not restate the issue statement in an effort to limit the length of this brief.  Finally, SBC Missouri notes that only the CC and MCIm had a DPL section related to definitions.  The CC/SBC Missouri DPL only contains one issue.  Further, although the MCIm/SBC Missouri DPL contains several issues, the parties have resolved all of their Definitions issues in the Definitions Appendix, with the exception of Issues 3 and 7.  Therefore, SBC Missouri will address: (1) CC DEF 1 in Section I(H)(4) in conjunction with CC GT&C 23 and Sprint GT&C 2; (2) MCIm DEF 3 in Section I(H)(4) in conjunction with CC GT&C 23 and Sprint GT&C 2; and (3) MCIm DEF 7 in Section V(N)(5).  Similarly, only the MCIm DPL contains an Invoicing section.  SBC Missouri will address that in the GT&C portion of the Brief at I(D)(4).
I.
General Terms and Conditions
A.
Non-251 Provisions


1.
AT&T GT&C 1a 


AT&T GT&C 1 b 



Charter GT&C 24



CC GT&C 1 


CC GT&C 2(a)


CC GT&C 24



WilTel GT&C 4

AT&T 1a:
Should the interconnection agreement obligate SBC Missouri to provide interconnection, UNEs, collocation and resale services outside SBC Missouri’s incumbent local exchange area?
AT&T 1b:
Should the agreement include obligations under Section 271 of the Act or should it cover only Section 251?

SBC MO 1:
Does the Commission have jurisdiction to arbitrate language that was not voluntarily negotiated and does not address a 251(b) or (c) obligation?

Charter/SBC MO GT&C 24:
Which Party’s scope of obligation language should be included in this agreement?
CC GT&C 1:
Should the M2A successor interconnection agreement continue to reflect commitments SBC made to the Commission and CLECs in order to obtain Section 271 relief?

SBC MO 1:
Does the Commission have jurisdiction to arbitrate language which pertains to Section 271 and 272 of the Act and which was not voluntarily negotiated and does not address 251(b) or (c) obligation?

CC GT&C 2:
(a) [Whereas clause and § 1.1 & 1.2] Should the reference to “network element” be maintained in the ICA, as distinguished from “unbundled network elements”?

SBC MO:
Should the Interconnection Agreement obligate SBC to provide UNEs, collocation and resale services outside SBC Missouri’s incumbent local exchange area?

CC GT&C 24:
Should SBC Missouri be allowed to make changes in its UNE offerings that disrupt provisioning to CLEC without advance notice or written approval of CLEC?

SBC MO:
(a) Should CLECs’ language be included in the GT&C Appendix? 


This issue is addressed in AT&T UNE Issue 1 in Section III(B)(1)(a) of the Brief.


(b) Should the Interconnection Agreement obligate SBC to provide UNEs, collocation, and resale services outside SBC Missouri’s incumbent local exchange area?  This issue is addressed below.

WilTel/SBC MO GT&C 4: 
Does the Commission have the jurisdiction to arbitrate language which pertains to Sections 271 and 272 of the Act and which was not voluntarily negotiated and does not address 251(b) or (c) obligation?


The Commission should reject language, proposed by the CLECs, which states that the parties’ ICA sets forth SBC Missouri’s obligations pursuant to Section 271 of the Telecommunications Act of 1996 (“the Act”).
  As discussed in more detail in Section III, which addresses UNE Issues, while SBC Missouri is fully committed to satisfying its Section 271 obligations, it is inappropriate to include those obligations in an ICA under Section 251 of the Act.
  Specifically, this Commission does not have jurisdiction to arbitrate issues pertaining to Section 271 and 272 of the Act.
  The only issues the Commission may arbitrate in a Section 251/252 proceeding are those items and obligations set forth in Section 251(b) and (c) and those issues that were voluntarily negotiated between the parties.
  See CoServ, LLC v. Southwestern Bell Tel. Co., 350 F.3d 482 (5th Cir. 2003) (holding that only issues voluntarily negotiated by parties pursuant to §252(a) are subject to the compulsory arbitration provisions).  Because SBC Missouri did not voluntarily negotiate any issues relating to the inclusion of Section 271 obligations in the successor ICA, such issues may not be incorporated in the ICA through this proceeding.

Courts recognize that Sections 251 and 271 are independent of each other.  The Seventh Circuit recently explained that “Sections 251 and 252 set out procedures to facilitate entry into local service markets.  Section 271 sets forth the process a Bell operating company must go through to provide long-distance service.”
  Yet the CLECs insist that Section 271 checklist items should be arbitrated and resolved in this proceeding, but cite no basis in law, FCC opinions, or Commission precedent to support their proposed language.

Not only is the inclusion of language regarding Section 271 beyond the jurisdiction of this Commission, it is clearly inappropriate in that the CLECs are attempting to use Section 271 as a springboard to argue that this Commission can unbundle elements that the FCC expressly held need not be provided as unbundled network elements (“UNEs”) in the Triennial Review Order (“TRO”).
  The FCC has expressly rejected the contention that Section 271 provides a supplemental list of unbundling requirements,
 and the D.C. Circuit in USTA II has reached the same result.
  Furthermore, assuming arguendo that Section 271 requires unbundling of an element (which it clearly does not), this Commission would lack jurisdiction to implement that requirement.  The Act bestows jurisdiction upon the FCC for determining what elements will be unbundled.
  The state commissions have a very “limited role” under Section 271.”
  

The fact that SBC Missouri objects to the CLECs’ proposed language does not mean that SBC Missouri is in any way shirking its Section 271 obligations.  SBC Missouri has a binding, written commitment – by virtue of its Section 271 application and approval – to continue to adhere to those obligations.  However, whether SBC Missouri fulfills its Section 271 obligations is not a matter for this Commission to decide.  If a CLEC believes that SBC Missouri has not met its Section 271 obligations, a CLEC may bring that issue to the appropriate forum, the FCC -- not to this Commission.  The focus in this arbitration should remain on streamlining the process and making sure that each ICA simply reflects those things that are part of the Section 251/252 agreement. 

Based on current law and FCC decisions, this Commission lacks jurisdiction to include Section 271-related representations in the parties’ successor ICA agreements.  As SBC Missouri witness Suzette Quate explains: “the key point is that Section 251(c)(1) does not require incumbent LECs to negotiate terms and conditions to fulfill any requirements under Section 271, and Section 252(b), therefore, does not authorize state commissions to resolve issues having to do with Section 271 when they are arbitrating interconnection agreements.”
  The Kansas Corporation Commission recently agreed finding: “Sections 201 and 202 of the Federal Act provide authority to the FCC, but provide no authority to the state commissions to establish prices for services provided pursuant to section 271.”

Additionally, in light of the changes that have occurred in the telecommunications industry and the regulatory landscape since the M2A was adopted, the M2A should not be used as a floor in determining what SBC Missouri must offer to CLECs going forward.  SBC Missouri made specific commitments in the M2A to help jump start competition that went beyond its obligations and one of the main reasons that SBC Missouri insisted on a hard expiration date for the M2A was because it needed assurances that its “over and above” commitments would not be extended indefinitely. 

In short, the Commission does not have jurisdiction to arbitrate issues that do not address a Section 251(b) or (c) obligation and that were not otherwise voluntarily negotiated.  The new ICA should, therefore, only include obligations under Section 251 and not those under Section 271.  Accordingly, proposed language that would obligate SBC Missouri to provide interconnection, UNEs, collocation, and resale services beyond the requirements of Section 251, including areas outside SBC Missouri’s incumbent local exchange area should be rejected by the Commission.

SBC Missouri has proposed language in the ICA setting forth those sections of the Act that obligate SBC Missouri to provide UNEs, collocation, interconnection, and resale within its incumbent local exchange area.
  SBC Missouri’s proposed language addresses the CLECs’ assertion that SBC Missouri should be required to offer UNEs, collocation, interconnection, and resale outside of its incumbent local exchange area – which SBC Missouri is under no obligation to provide.
  SBC Missouri’s proposed language recognizes that, under §251(c) of the Act, its obligations are only applicable when it is the ILEC.
  Section 251(h)(1) defines an incumbent local exchange carrier by characteristics “with respect to an area.”
  SBC Missouri’s proposed language is necessary to ensure that SBC Missouri is not forced to adhere to CLEC-imposed requirements that exceed requirements imposed on SBC Missouri by law.

B.
Implementation of Rate Changes

1.
AT&T GT&C 2

AT&T GT&C 2:
If AT&T orders a Product or Service not covered by this Agreement, should the Parties have to negotiate the applicable rates, terms and conditions or should SBC’s tariff or generic contract apply to such Product or Service? 

SBC MO:
(a) If AT&T orders a product or service for which there are no rates, terms and conditions in this Agreement,  should AT&T  pay for the product or service at the rates set forth in SBC’s intrastate tariff or if no tariff applies then SBC’s current generic contract rate?


(b) Notwithstanding AT&T’s obligation to pay for such product(s) or service(s) ordered by AT&T, should SBC be able to reject future orders and further provisioning of such product(s) or service(s)?

The Commission should adopt SBC Missouri’s proposed language, which provides that if AT&T places an order for a product or service that is not in its ICA and SBC Missouri inadvertently fills such order then: (1) AT&T shall pay for the product at the tariffed rate or at SBC Missouri’s generic contract rate; and (2) SBC Missouri may, without future obligation, reject future orders and further provisioning of the product or service until the parties amend their ICA.
  This language is critical because there have been situations where a CLEC has ordered a product or service that is not contained in the ICA and has claimed that the price of the product or service is, therefore, zero. 
The Commission should reject AT&T’s proposed language because it would allow AT&T, at its discretion, to order products or service either out of the ICA, a valid SBC tariff or generic contract, if applicable.
  Implementation of this language is not possible because SBC does not have separate USOCs for the same product when offered both under tariff and ICA.
  SBC has only one USOC per product and it generally defaults to the tariff price.
  When SBC Missouri and a CLEC have an ICA that includes a product, SBC Missouri creates a CLEC-specific table that sets forth the ICA price for the product, which effectively overrides the tariff.
  Requiring an amendment to the ICA ensures that the CLEC will be charged the appropriate price for the product or service.  AT&T’s proposed language should also be rejected as it would permit AT&T to pick particular terms and conditions from SBC Missouri’s generic ICA,
 a clear violation of the FCC’s rules which now require a CLEC to take all terms and conditions of another carrier’s ICA, and prohibits the “pick and choose” approach proposed by AT&T here.  AT&T admits it is seeking to pick and choose new elements from another CLEC’s contract,
 an approach which clearly violates the FCC rules.
2.
AT&T GT&C 3: 

AT&T GT&C 3:
Where this Agreement shows a rate, price or charge marked as “To be Determined,” “TBD,” or otherwise not specified, should the applicable rate be established in accordance with Section 4.1.1 or should SBC be allowed to apply generic rates for any such products and services?
SBC MO:
If AT&T orders a product or service for which there are terms and conditions in this Agreement but no rate, the rate is blank,  the rate is a dash, or the rate is TBD, when a rate is established by SBC and included in SBC’s current state-specific generic pricing schedule, should such rate apply to such product or service retroactively back to the effective date of the Agreement?

The Commission should adopt SBC Missouri’s proposed language, which provides that once a rate is established for a product or service that is reflected as TBD (“to be determined”) or blank in the rate schedule, the ICA should be amended to reflect such rate and the rate  should be applied retroactively to the effective date of the ICA.
  This language is critical because, although its seems obvious that a CLEC should not be able to obtain a product without paying for it (even when such a product is not included in the rate table), CLECs have claimed that they do not have to pay for services that SBC Missouri has provided because the product was not included in the rate table.  If AT&T agrees to a TBD rate in an ICA, it is acknowledging that the rate will be determined at a later time.
  By the same token, if a rate has inadvertently been omitted or shown as a dash, the parties have a good faith obligation to amend the ICA to reflect the proper rates.
  

The Commission should reject AT&T’s proposed language because it would leave the ICA without any mechanism for dealing with circumstances where the parties have agreed that the rate for products or services will be determined at a later date or where rates have been inadvertently omitted.
 

3.
AT&T
GT&C 7



MCIm GT&C 10

AT&T GT&C 7:
What are the appropriate terms surrounding AT&T ordering products or services from an SBC MISSOURI tariff?

SBC MO:
If AT&T orders a product from a SBC tariff, must it amend its agreement to remove the rates, terms and conditions associated with the product it is ordering from the tariff?

MCIm/SBC GT&C 10:
Should MCI be permitted to purchase the same service from either an approved tariff or the interconnection agreement?

The Commission should adopt SBC Missouri’s proposed language which allows a CLEC to order a product or service from SBC Missouri’s tariff so long as the CLEC amends its ICA, to specify the tariffed service or rate, before it places an order.  The Commission should reject AT&T and MCIm’s proposed language, which improperly allows them to pick and choose among the most favorable terms of their ICA or SBC Missouri’s tariffs because the ICA should reflect the appropriate rates, terms, and conditions (“provisions”) for the product or service offered.  There is no justification for the position that a CLEC may, as claimed by MCIm,
 mix and match terms and conditions from the ICA and the tariff.
  Moreover, for the reasons stated in response to AT&T GT&C Issue 2 above, if the Commission adopts AT&T’s or MCIm’s proposed language, SBC Missouri’s billing process will be unable to bill AT&T or MCIm for the same product simultaneously at two different rates.
    

4.
CC GT&C 15

CC GT&C 15:
Should SBC be permitted to automatically incorporate all changes to tariffs when it does not notify the CLEC in advance of the proposed changes?

SBC MO:
When purchasing from the tariffs, should SBC be allowed to charge the CLEC the most current tariff rate?


The Commission should adopt SBC Missouri’s proposed language, which makes clear that any changes to a tariff provision or rate are automatically incorporated into the ICA, for two reasons.
  First, if this language is not retained, it would countermand the entire reason the ICA is cross-referencing the tariffs, i.e. to ensure that the rates, terms, and conditions of the service being offered via that tariff are maintained consistently.
  Second, whatever jurisdiction that the tariff is being provided under has requirements for notification.
  All customers ordering from a tariff, including members of the CC, should pay the same price and be subject to the same terms and conditions, in order to ensure non-discriminatory treatment.  The Commission should reject the CC’s position, that the ICA should remain silent on this issue, because that would undoubtedly result in disputes before this Commission.

5.
Charter GT&C 22

Charter/SBC MO GT&C 22: 
When a CLEC voluntarily agrees to language relating to a SBC Missouri tariff, does it thereby gain the right to: (a) prevent SBC Missouri from modifying its tariffs; or (b) require SBC Missouri to negotiate its tariffs with the CLEC?


The parties have agreed to language in Section 2.5.1 that to the extent a tariff provision or rates are incorporated into the agreement that “any change to said tariff provision or rate are also automatically incorporated into the agreement.”  Charter now proposes language, which should be rejected by the Commission as inconsistent with this agreement, which states that a party may not “materially reduce” its obligations by “modifying or amending any tariff.”
  Charter’s inconsistent language would likely result in numerous disputes before this Commission because SBC Missouri cannot be sure what changes Charter considers “material” and Charters’ language would, therefore, require SBC to negotiate the terms of its tariffs with Charter.  Charter claims that even a price change, applicable to every other customer, might “materially” change its obligation and thus not be applicable to Charter.
  It would be wholly inappropriate, and a violation of Section 392.200, to permit some customers to order service from the tariff at different rates, terms, and conditions from all other customers.  Moreover, Charter’s proposed language would allow it to lock in a tariff rate, term, or condition via its contract language even though tariff rates, terms, and conditions frequently change.
  SBC Missouri should not be required to maintain its tariffs for the life of the Agreement or negotiate with CLECs regarding changes to its tariff offerings.
  

6.
Navigator GT&C 16

Navigator/SBC MO GT&C 16:
Which Party’s provisions regarding amendments, modifications, should be incorporated into the Party’s agreement?

The Commission should adopt SBC Missouri’s proposed language which specifies that an amendment to the ICA will not require refunds, true-ups, or retroactive crediting or debiting prior to the Commission’s approval of the Amendment, where the Commission’s order approving the Amendment does not specify otherwise.
  SBC Missouri’s language is necessary because if a rate has been available for some time, but Navigator chooses not to avail itself of the rate until much later, SBC Missouri should not have to incur the expense and burden of retroactive true-ups based on Navigator’s decision to delay in filing the Amendment.

C.
Assignment

1.
Charter Issue GT&C 27(b) 
Charter Issue GT&C 27(c)


CC GT&C Issues 5(b) 



MCIm GT&C 3



Navigator GT&C Issue 6



WilTel GT&C 7
Charter/SBC MO GT&C 27:
(b) Should SBC Missouri be allowed to recover reasonable costs from Charter in the event that Charter requests changes in its corporate name, its OCN or ACNA, or makes any other disposition of its assets, or its End Users and/or makes any other changes in its corporate operations? 


(c) What are the appropriate terms and conditions related to the types of changes identified above?

CC G&T C 5(b) [§ 5.3]: 
What language should govern OCN changes, and should the one change per 12 months previously used in SBC 13-state ICA be incorporated into this Agreement?

SBC MO:
Should SBC be responsible for the cost associated with changing their records in SBC MISSOURI’S systems when CLECs enter into an assignment, transfer, merger or any other corporate change? 

MCIm GT&C 3:
Should each part be permitted to make one name change per year at no cost?

SBC MO:
Should the Gen Terms contain a cost recovery clause in the event of a change in either party’s OCN or ACNA? 

Navigator/ SBC MO GT&C 6:
Should CLEC be responsible for the cost associated with changing their records in SBC’s systems when CLECs enter into an assignment, transfer, merger or any other corporate change?

WilTel GT&C 7:
Is it reasonable for SBC to assess multiple, and excessive, charges to WilTel for simply changing its name or its OCN/ACNA?

SBC MO:
Is it appropriate to charge for record order charges, or other fees for each CLEC CABS BAN where the CLEC name is changing if there is no OCN/ACNA change?


The Commission should reach the same result that it reached in Case No. TO-2001-455
 and should adopt SBC Missouri’s proposed language which requires the CLEC to bear the costs of changes associated with mergers, acquisitions, assignments, or changes of company name, including OCN/ACNA (Operating Company Number/Access Carrier Name Abbreviation) because, in such situations, the CLECs have made a unilateral business decision to proceed with the transaction and the CLECs are the cost causers.
  To implement an OCN/ACNA change for a CLEC, SBC Missouri must, at the CLEC’s direction, update the accounts of each of the CLEC’s end users in the SBC Missouri database to reflect the correct company name, OCN/ACNA, or other CLEC company identifier.
  This is clearly labor intensive.
  Not only are these company codes utilized within the ILEC, but also throughout the industry in such databases as the LERG, which allows the industry as a whole to properly bill and route calls.


Moreover, the Commission should adopt SBC Missouri’s proposed language which requires the CLEC to issue service orders for such changes, just as the New York Public Service Commission did in the New York Mass Migration Guidelines.
  The CLEC has the most knowledge of its end users’ accounts, and the end user associated with circuits provisioned by the CLEC.
  SBC Missouri does not have all of the necessary information to accurately submit a service order.
  Further, if SBC Missouri issued the orders, instead of the CLEC, SBC Missouri would risk violating both the FCC’s and this Commission’s slamming rules.
  
2.
AT&T GT&C 4



Charter GT&C 27(a)

AT&T/SBC MO GT&C 4:
Should the assignment provision be reciprocal?

Charter/SBC MO GT&C 27(a):
What are the appropriate terms and conditions regarding restrictions on the assignment of the agreement?

With regard to the Charter/SBC Missouri ICA, the Commission should adopt SBC Missouri’s proposed language which: (1) specifies that the CLEC may not assign the ICA without the prior written consent of SBC Missouri;
 (2) requires the payment of outstanding charges prior to an assignment of the agreement; (3) prohibits the CLEC from assigning the ICA to its affiliate if that affiliate is a party to a separate ICA;
 and (4) allows SBC Missouri to obtain an additional deposit before it approves of the assignment, if such deposit is warranted under the terms and conditions of the ICA, to protect SBC Missouri against financial loss.
  This last proposal is the same language that SBC Missouri proposed in AT&T GT&C 4 and, therefore, the same result should be reached.

Further, the Commission should reject AT&T’s and Charter’s proposed language, which provides that the assignment provision of the ICA should be reciprocal, for the same reason that the Illinois Commerce Commission rejected a similar proposal: “any transfer or assignment to another company would involve close scrutiny by many regulatory bodies before it took effect.  However, a CLEC transfer could occur in a short time and compel the ILEC to do business on terms which it normally would not accept.”
  SBC Missouri notes that Section 392.300, RSMO. 2000, would require it to seek approval in the event it sought to merge or sell its assets and the CLECs could seek to participate in any proceeding established to consider such a transfer.  Finally, the notion that SBC Missouri must gain approval from all CLECs with which it has an ICA would be impractical, if not impossible to accomplish.
  As the Commission is aware, SBC Missouri has had difficulty getting many CLECs to respond to multiple requests to negotiate or sign Memoranda of Understanding for successor ICAs as detailed in this case.  If CLECs won’t respond to requests to discuss their own expiring ICAs, it can hardly be assumed that they will quickly respond to requests for approval of assignments.  
3.
WilTel GT&C 8

WilTel GT&C 8:
Is it reasonable to require WilTel to seek SBC’s consent before WilTel can change its OCN or ACNA?

SBC MO:
(a) Can SBC require advance written notice and consent of an assignment associated with a CLEC Company Code Change?


(b) Is it appropriate for SBC to link its consent to an assignment to the CLEC’s cure of any outstanding, undisputed charges owed under the Agreement and any outstanding, undisputed charges associated with the “assets” subject to the CLEC Company Code Change and can SBC require the CLEC to tender additional assurances of payment?

The Commission should adopt SBC Missouri’s proposed language which requires WilTel to: (1) provide 90 calendar days written notice to SBC Missouri of an OCN/ACNA change; and (2) pay outstanding undisputed charges prior to SBC Missouri consenting to an assignment of the ICA.
  This will ensure that: (1) the parties are able to resolve outstanding accounts; (2) SBC is able to determine if a deposit is warranted going forward; and (3) the parties can amend the ICA to reflect the new name and/or OCN/ACNA change and modify the affected records.
  Further, by requiring WilTel to pay its outstanding undisputed charges prior to SBC Missouri consenting to an assignment of the ICA, the Commission will help to ensure that SBC Missouri will receive payment before any assignment may alter WilTel’s ability to pay its outstanding obligations.

D.
Billing


1.
CC GT&C 7(a) 
CC GT&C 7(b)

CC CT&C 7:
(a) Should CLECs be allowed to have the standard (universally accepted) interval of 30 days to review and pay invoices and bills?



(b) Should the due date run from the date printed on the invoice, regardless of when the invoice/bill is sent to the CLEC?

SBC MO:
(a) Should CLECs be allowed to extend the standard (universally accepted) interval to pay invoice and bills from 30 days to 45 days?



(b) Should the due date run from the time a bill/invoice is sent or the time that it is received?


The Commission should adopt SBC Missouri’s proposed language which specifies that CLECs have 30 days from the bill/invoice date to pay their invoice/bill and should reject the CCs’ proposal to allow it to extend this timeframe to 45 days.
  The Commission should also adopt SBC Missouri’s proposed language that specifies that the due date runs from the date the bill/invoice is sent, rather than the time that it is received.
  

If the Commission were to determine that a specific CLEC, or multiple CLECs, could have a longer billing review period (resulting in a payment due date of more than 30 days), it would require an enormous amount of time and money to write programs to change the handling of the bills for each affected CLEC.
  The same would be true if the Commission were to determine that the date that payment was due to SBC Missouri would be based on the date the bill/invoice was received by the CLEC.
  SBC Missouri has made available to the CLECs a variety of options that would enable them to increase the time frame to analyze bills prior to payment.
  Additionally, CLECs may pay their bills via the Automated Clearinghouse method of electronic bill payment, eliminating the need to allow multiple days for transmission of payments and further ensuring timely crediting of payments.
  Moreover, CLECs have the option of selecting the date on which SBC bills them, ensuring specific knowledge by the CLEC of when it will receive its bill.
  Finally, other CLECs have agreed to SBC Missouri’s reasonable language.  All of these factors negate any merit to CC’s proposals.  The Commission should, therefore, adopt SBC Missouri’s proposed language.

2.
Charter GT&C 33

Charter/SBC GT&C 33:
Should CLEC expect to receive monetary credits for resolved disputes (in their favor) if CLEC has outstanding and/or other past due balances to SBC?

The Commission should adopt SBC Missouri’s proposed language which: (1) requires escrowed funds to be distributed following resolution of a dispute and specifies what happens to accrued interest and/or if the accrued interest does not cover late payment charges; and (2) specifies that when a CLEC receives a monetary credit for a dispute that is resolved in its favor, SBC Missouri is allowed to credit the specific account in which the dispute arose or credit another account, at the CLEC’s direction, that has an outstanding balance.
  The Commission should reject Charter proposed language, which requires the billing party, upon resolution of a dispute in the non-paying party’s favor, to either require the amount to be credited to its invoice or make a payment in “immediately available funds” no later than 14 calendar days following the resolution of the dispute, because it is vague, confusing and ambiguous.
  All of the other CLECs that are parties in this proceeding have agreed that once a billing dispute is resolved, the billing party will credit the invoice of the non-paying party.
  Charter should not be an exception.


3.
CC GT&C 8

CC/SBC MO GT&C 8:
Should the agreement contain procedures for backbilling?


The Commission should adopt SBC Missouri’s proposed language that allows for a twelve month limitation on back-billing and credit claims and should reject the CC’s proposed language that merely provides for a six month limitation on back billing and contains no provision regarding credit claims.
  Although the Parties endeavor to provide the most accurate bill possible, it is only commercially reasonable to expect some back-billing or credit claim to arise.
  A 12 month limitation on back-billing and credit claims provides a reasonable period of time: (1) for any error that occurred to be discovered by one party and brought to the attention of the other party; and (2) to retain records associated with such bills.
  The CC’s position that back-credits should be allowed without restraint and with no limitation is bad public policy and is completely unreasonable as SBC Missouri cannot be expected to indefinitely retain its records.
  Moreover, there is no justification for the CC’s attempt to limit back-billing without imposing the same temporal limitation on credit claims. 

Finally, the Commission should reject the CC’s contention that back-billing charges and/or credits should be set out separately on the bill.
  SBC Missouri’s billing systems have limited space for entering a description.
  However, SBC Missouri will provide a spreadsheet upon request of the CLEC that itemizes all adjustments.


4.
Charter GT&C 32



CC GT&C 7(c)



Navigator GT&C 11(b)



Sprint GT&C 12



WilTel GT&C 9



WilTel GT&C 11

MCIm INV 1

MCIm INV 2

MCIm INV 3

MCIm INV 4

Charter/SBC MO GT&C 32:
Is it appropriate to require Party’s to escrow disputed amounts?

CC GT&C 7(c): 
Should a party have a right to withhold payment of disputed amounts?
SBC MO:
With the instability of the current telecommunications industry, is it reasonable to require CLECs to escrow disputed amounts so that CLECs do not use the dispute process as a mechanism to delay and/or avoid payment?

Navigator/SBC MO GT&C 11(b):
Should the GT&Cs contain specific guidelines for the method of conducting business transactions pertaining to the rendering of bills, the remittance of payments and disputes arising thereunder?

Is it appropriate to require Party’s to escrow disputed amounts?

Sprint/SBC MO GT&C 12:
Should CLEC be required to deposit disputed funds into an interest bearing escrow account?
WilTel/SBC MO GT&C 9:
Should undisputed amounts be paid promptly with disputed amounts resolved in accordance with the dispute resolution procedures or should disputed amounts be required to be paid by each Party into an escrow account?

WilTel GT&C 11:
(a) Should WilTel’s right to dispute charges under the ICA be conditioned upon depositing such amounts into an escrow account?  

(b) Under what circumstances is the use of an escrow account appropriate and reasonably necessary to protect the parties’ interests?

SBC MO:  
(a) Is the creation of an Escrow mechanism appropriate?
(b) If an Escrow mechanism is to be created, what terms and conditions should govern?

MCIm INV 1:
Should the billed party be entitled to hold payment on disputed amounts.

MCIm INV 2:
If payments are to be withheld should they be put in an interest bearing escrow account pending resolution of a dispute?

MCIm INV 3:
When a party disputes a bill, how quickly should that party be required to provide the party all information related to that dispute?

MCIm INV 4:
What should trigger the contractual stake date limits?

The Commission should adopt SBC Missouri’s proposed language, which requires the disputing party to escrow the disputed amount, for two reasons.  First, such provisions are necessary to protect SBC Missouri from financial loss.  Since 2000, approximately 180 CLEC customers have ceased operations in SBC’s 13-state incumbent region.
  If the ICA does not contain an adequate escrow provision, there is very real possibility that CLECs will be unable to pay SBC Missouri for the services SBC Missouri has rendered to them after a dispute is resolved.  As the dispute resolution process itself can take months,
 SBC Missouri needs some assurance of payment.  Second, at times, it appears that CLECs raise disputes just to avoid having to pay for services rendered.
  This delay tactic results in higher uncollectibles for SBC Missouri.
  Both the Public Utility Commission of Ohio and the Michigan Public Service Commission have required escrow provisions and this Commission should too.
  

SBC Missouri notes that under its proposed language, many CLECs will not be required to escrow such funds.  SBC Missouri proposes exceptions for CLECs that have: (1) established good payment records by paying their bills on time for the previous 12 months; (2) filed disputes that were largely resolved in the CLEC's favor (the CLEC would meet this standard unless it filed 4 or more meritless claims in the preceding 12 months); or (3) material billing errors.
  However, such language must be included even if the CLEC has a good credit history with SBC Missouri because SBC Missouri, as an ILEC, is obligated to let other CLECs, that may not have the same good credit history, to MFN into the ICA pursuant to Section 252(i) of the Act.
  
The Commission should reject Navigator’s proposed language in Section 9.1 that it will only pay “non-disputed” rates and charges within 30 days because this provision conflicts with agreed-upon language in Sections 9.1, 9.2, and 9.4.  SBC and Navigator agreed that that the parties will remit payment within 30 days from the invoice date on undisputed charges (Sections 9.1 and 9.2) and that the non-paying party will pay, when due, all disputed amounts into an escrow account (Section 9.4).
  Some escrow arrangement is vital because, as Charter admits, SBC Missouri must continue to provide service to CLECs while disputes are resolved, unlike a typical supplier-customer arrangement in which a supplier may withhold goods or services until any payment disputes are resolved.
  
SBC Missouri’s proposed language concerning MCIm INV 1-4 should be adopted.  SBC Missouri’s proposal would require the escrow of disputed amounts and provides some assurance to SBC Missouri that funds will be available for payment if a billing dispute is ultimately resolved in its favor.
  Particularly given the history of nonpayment from MCIm, it is appropriate to include provisions that provide an assurance of payment.  SBC Missouri’s proposal does not require an escrow to the extent that billing exceeds a 30% increase over the average monthly total for that account during the six-month period prior to the invoice in question, as a significant increase in charges may indicate an inaccuracy in billing.  In addition, SBC Missouri’s proposed language provides the detail which must be provided by MCIm if its requests investigation of an alleged billing inaccuracy.  It is clearly appropriate to require a party disputing the accuracy of a bill to explain why it is inaccurate.  MCIm’s language, on the other hand, requires payment only of undisputed amounts and provides no language detailing information to be provided in association with a dispute, nor any assurance of payment on disputed amounts.  MCIm’s position is clearly inadequate in providing proper assurance to SBC Missouri and should be rejected.  Finally, the parties agree to a contractual “stake date” which establishes the time limitations for disputing the accuracy of a bill, SBC Missouri’s proposed language ties the stake date to the date the dispute is filed, rather than the bill date, and is appropriately adopted.

5.
Sprint GT&C 11
Sprint/SBC MO GT&C 11:
Should GT&Cs contains specific guidelines for the method of conducting business transactions pertaining to the rendering of bills, the remittance of payments and disputes arising thereunder?

The Commission should adopt SBC Missouri’s proposed language which: (1) requires Sprint to give notice of a billing dispute on or before the bill due date; and (2) contains reasonable escrow provisions.
  When Sprint identifies the undisputed portion of the bill and pays its bill, it also has knowledge of the disputed portion of the bill and can, therefore, notify SBC Missouri.
  Further, although Sprint objects to SBC Missouri’s proposed escrow provisions on the basis that it has a good credit history with SBC Missouri, SBC Missouri’s proposed language, similar in purpose to language in Sprint’s current agreement, would not require escrow arrangements when the credit history is good.  Retention of the escrow provisions in the ICA is necessary even if the CLEC has a good credit history because SBC must protect itself financially and, as an ILEC, is required to allow other CLECs to MFN into the Sprint ICA under Section 252(i) of the Act.

6.
Sprint GT&C 13

Sprint/SBC MO GT&C 13:
(a) Should SBC be allowed to require CLEC to use a specific form for submitting billing disputes?

(b) Should SBC be obligated to review all CLEC billing disputes if the disputed amount is not placed in escrow?

The Commission should adopt SBC Missouri’s proposed language which: (1) requires CLEC to submit a specific form when raising a billing dispute; and (2) requires a CLEC to place the disputed amount in escrow before SBC Missouri will engage in an investigation of such disputes.
  Requiring CLECs to submit a specific form is reasonable in that the form was collaboratively refined based on CLEC comments made within the CLEC User Forum and it allows SBC Missouri to process CLECs’ claims in a more expeditious fashion.
 Moreover, requiring CLECs to place disputed amounts in escrow: (1) reduces the chance that SBC Missouri will be using resources to investigate false or meritless disputes that are expensive to research and resolve; (2) provides an incentive for CLECs to promptly submit information necessary to resolve a billing dispute; and (3) ensures that the funds are reserved to pay an outstanding bill if the dispute is resolved in SBC Missouri’s favor.
7.
Charter GT&C 34
Charter/SBC GT&C 34:
Which [bill dispute] language should be included in the ICA?

The Commission should adopt SBC Missouri’s language which proposes the adoption of a uniform bill dispute process for use by all CLECs—a process that will ensure that SBC Missouri receives all of the information it needs to investigate a billing dispute in a timely manner.
  Charter’s proposed language should be rejected because: (1) it does not provide for the escrow of disputed amounts; (2) it contains an unenforceable standard vaguely requiring only: “. . .a commercially reasonable explanation of the nature of the dispute, including, to the extent commercially reasonable in the circumstances, . . the specific details. . . .;” and (3) Charter’s proposed language will render agreed to language in section 10.4 moot.
  Charter’s proposed language provides Charter, and MFNing CLECs, with a means to delay the resolution of a billing dispute and avoid payment which may result in more disputes before the Commission.
  
E.
Dispute Resolution


1.
CC GT&C 11 



Charter GT&C 36

CC GT&C 11:
(a) What language should govern the resolution of informal non-billing disputes?



(b) Should a party have the right to seek emergency relief from the MPSCMO-PSC in case of customer-affecting disputes?



(c) Should a party have the right to withhold payment of dispute amounts?

SBC MO:
Should SBC’s language for Dispute Resolution that has been established for all CLECs be included in the Agreement?
Charter/SBC MO GT&C 36:
Should SBC’s language for Dispute Resolution that has been established for all CLECs be included in the Agreement?


The Commission should adopt SBC Missouri’s dispute resolution provisions which provide: (1) that the parties must pursue informal dispute resolution for 60 days before either party may invoke the dispute resolution procedure available pursuant to the Commission’s complaint process; (2) for the use of a standard form; and (3) that all settlement negotiations, as well as settlement offers, will be exempt from discovery.
  Informal dispute resolution saves time, resources, and money, not only for SBC Missouri and the CLEC, but also for the Commission.
  The Commission should reject Charter’s proposed language, which is unreasonable, in that once SBC Missouri has completed its investigation and communicates the results to Charter, Charter could withhold its agreement that the dispute is resolved.
  If Charter is not satisfied with the resolution of the billing dispute, the parties have already agreed that it can pursue formal dispute resolution.
  Moreover, Charter’s proposal would allow 90 days to pass even before dispute resolution begins, a process which itself could take months.
  


The Commission should also reject the CC’s proposed language because it allows for the discovery of settlement negotiations.
  If settlement negotiations are not protected, as they are under general rules of evidence, parties will likely withhold information during the settlement negotiations for fear that it will later be disclosed.  This will reduce the ability of the parties to resolve matters through negotiations, thus leading to unnecessary Commission involvement.
  The Commission should also reject the CC’s proposed language, which requires a separate dispute resolution process for “customer-affecting disputes,” since the process is unnecessary (the ICA already contains both informal and formal dispute resolution processes), unworkable, and would likely result in disputes before the Commission.




2.
CC GT&C 19

CC GT&C 19:
Should the agreement include provisions regarding credits for interruption of service?

SBC MO:
Should CLECs’ language be included in the Agreement?


The Commission should reject the CC’s proposed language which provides a dispute resolution process covering “major business processes” or “customer affecting disputes” because the process requires each level of management to respond within just one hour before the dispute is escalated to the next level.
   Parties simply must be afforded a reasonable amount of time to investigate disputes.
  The Commission should adopt SBC Missouri’s proposed language which provides a uniform process that allows sufficient time for investigation and negotiation.
  SBC Missouri already makes available escalation lists, including contact numbers, on the CLEC Online website.

F.
Non-Payment and Procedures for Disconnection

1.
AT&T GT&C 5



CC GT&C 12



MCIm GT&C 7

AT&T GT&C 5:
Should the Billing Party be permitted to discontinue Collocation or interconnection related functions, services, products, or facilities if the Billed Party fails to pay following receipt of the second notice or must the Billing Party rely on other remedies provided under this Agreement?

SBC MO:
Under what circumstances may SBC discontinue providing services for nonpayment including discontinuing Collocation?

CC GT&C 12: What provisions should govern the termination of service for nonpayment?
SBC MO:
Under what circumstances may SBC disconnect services for nonpayment?

MCIm/SBC MO GT&C 7:
What terms and conditions should apply in the event the Billed Party does not either pay or dispute its monthly charges?

The Commission should adopt SBC Missouri’s nonpayment and disconnection language which: (1) requires SBC Missouri to send a first notice which requests the CLEC to pay its overdue amounts within ten business days; (2) requires SBC Missouri to send a second notice, requesting the CLEC to submit payment within five business days, if the CLEC does not pay or dispute the amount due after the first notice; and (3) allows SBC Missouri to terminate service only if: (a) at the end of this period the CLEC neither pays nor disputes the amount due; and (b) the unpaid amount exceeds five percent of the aggregate amount billed by SBC Missouri to the CLEC during the prior month.
  

The Commission should reject the CLECs’ proposal which would allow the CLECs at least 125 days from the invoice date before SBC Missouri would be able to disconnect a CLEC’s service.
  This is more than four months and is completely unreasonable, especially when considered in light of the CLECs’ proposals regarding deposits (which are well below the 3 months that SBC Missouri proposes).
  The Commission should also reject AT&T’s proposed language as it seeks to avoid termination of service even for failure to pay undisputed amounts.
  
The Commission should reject MCIm’s language, which would essentially not allow for the termination of services under any circumstance.  MCIm’s proposal would merely allow SBC Missouri to ask for or increase a deposit on an individual Billing Account Number (“BAN”) or stop provisioning orders on that individual BAN.
  MCIm’s scheme is administratively burdensome in that MCIm has over 90 accounts with SBC Missouri.
    It would also invite potential mischief on the part of the CLEC because it could choose to transfer services between different BANs to avoid disconnection.
  MCIm concedes that is proposal has the effect of permitting termination only for failure to pay on a particular account, leaving MCIm able to continue submitting order on other accounts.
  Gaming the system in this way is clearly inappropriate.

2.
Navigator GT&C 10

Navigator/SBC MO GT&C 10:
Which party’s language regarding grounds for termination of non-pay should be included in this agreement?


The Commission should adopt SBC Missouri’s proposed language which provides: (1) that if the non-paying party does not remit payment by the due date and does not dispute the unpaid charges, late payment charges are appropriate until such time as the non-paying party either pays the bill or disputes the charges; and (2) until the CLEC provides evidence that the disputed funds have been placed into an escrow account, the unpaid funds will not be considered disputed.
  This language is necessary to protect SBC Missouri from financial loss because without late payment and escrow tools, CLECs can withhold payment for money management purposes alone and not related to true billing disputes.


3.
AT&T GT&C 6

AT&T GT&C 6:
Must SBC obtain an order from the Commission prior to terminating this Agreement or suspending or discontinuing any services provided under this Agreement?

SBC MO:
Must AT&T comply with the dispute resolutions procedures in Section 8.0 as well as Section 9.0 to prevent such disconnection?

The Commission should reject AT&T’s proposed language in Section 10.5.6, which would allow AT&T to circumvent its agreement in Section 8 (that it will pay all undisputed amounts and pay disputed amounts into escrow) before invoking the dispute resolution provision in Section 9.  Alternatively, if the Commission determines that AT&T’s language should be adopted, it respectfully requests the following modification to AT&T language, which is set forth in bold:
Notwithstanding the foregoing, in the event that SBC seeks pursuant to this Section 10.5 to disconnect AT&T’s Resale services, Unbundled Network Elements, Collocation, interconnection arrangements, functions, facilities, products or services furnished under this Agreement, AT&T may invoke the dispute resolution process pursuant to Section 9 of this Attachment, to prevent such disconnection so long as it contemporaneously complies with all requirements of Section 8 [escrow and deposits] of this Attachment, to prevent such disconnection.
G.
Deposits
Charter GT&C 30



CC GT&C 3


MCIm GT&C 6


Navigator GT&C 4(a)


Sprint GT&C 10


WilTel GT&C 10

Charter/SBC MO GT&C 30:
Should CLEC be required to give SBC an Assurance of Payment?
CC GT&C 3:
Should CLEC be required to give SBC an assurance of payment?

SBC MO:
With the instability of the current telecommunications industry, is it reasonable for SBC MISSOURI to require a deposit from parties with a proven history of late payments?

Xspedius:
Should Xspedius be required to provide a deposit in excess of one month’s average net billing?

SBC MO:
With the instability of the current telecommunications industry, is it reasonable for SBC MISSOURI to require a deposit from parties with a proven history of late payments?

MCIm GT&C 6:
Which Party’s Deposit clause should be included in the Agreement?

SBC MO:
With the instability of the current telecommunications industry is it reasonable for SBC Missouri to require a deposit from parties with a proven history of late payments?

Navigator/SBC MO GT&C 4(a):
1) Is it appropriate for SBC to require Assurance of Payment?


2) If SBC is allowed to require Assurance of Payment, what form and amount is appropriate?

Sprint GT&C 10:
Is it reasonable for SBC Missouri to require a deposit from all parties, and, if yes, what are the appropriate terms and conditions for such a deposit?  RESOLVED—Sprint accepts SBC Missouri’s proposed language.

SBC MO:
With the instability of the current telecommunications industry, is it reasonable for SBC Missouri to require a deposit from parties with a proven history of late payments?


What are the appropriate terms and conditions for such a deposit?

WilTel GT&C Issue 10:
Under what circumstances, and pursuant to what terms, is it reasonable for SBC to require assurance of payment from WilTel?

SBC MO:
1) Should SBC be allowed to require Adequate Assurance of Payment?



2) If SBC is allowed to require Adequate Assurance of Payment, what form and amount is appropriate?

The Commission should adopt SBC Missouri’s proposed deposit language, which requires a deposit equal to 3 months anticipated charges in certain situations,
 because: (1) deposits are a necessity in today’s telecom industry to protect SBC Missouri from financial loss due to: (a) the number of CLECs that cease operations (since 2000 alone, approximately 180 CLEC customers have ceased operations in SBC’s 13 state incumbent territory); and (b) the length of the disconnection process (90 days under SBC Missouri’s proposed language); and (2) SBC Missouri’s inability to deny service to a CLEC customer for lack of good credit.
  Charter concedes that SBC Missouri’s criteria for deposits are all legitimate in a commercial setting.
  Moreover, such language is necessary for even those CLECs that have a good credit history with SBC Missouri because SBC Missouri must be able to protect itself against the risk that a CLEC may MFN into the ICA under Section 252(i) of the Act.
  SBC Missouri’s proposed language is consistent with that approved by the Ohio Commission and is identical to that approved by the Michigan commission.
 
The Commission should reject the CLECs’ proposals which require: (1) no deposit if one year of good payment history (CC); (2) a one-month deposit (MCIm and Navigator); (3) a two-month deposit (Charter); or (4) a flat fee of $17,000.00 (Section 3.2.1) or a two-month deposit (Section 3.7) (CC), as these proposals would not protect SBC Missouri from the risk of financial loss.
  CLECs concede that deposits should cover the amount at risk before a contract can be terminated for non-payment,
 which SBC Missouri demonstrated to be 90 days.  The Commission should reject the CC’s proposed language, which would allow it to avoid paying a deposit if it has established one year or more of good payment history with SBC Missouri or another ILEC, because although SBC Missouri will waive a deposit requirement if a CLEC has demonstrated 12 consecutive months of timely payments to SBC Missouri, it is inappropriate to waive deposit requirements based on a CLEC’s payment history to another company since many companies refuse to provide credit references at all and the ones that do are reluctant to provide specific information.
  
The Commission should also reject the CC’s proposed language, which would limit deposits obligations to situation where there is a new relationship and the CLEC cannot demonstrate a good credit history, because while SBC Missouri agrees that new CLEC entrants should have to pay a deposit, it also believes CLECs with a demonstrated history of late payments should have to pay a deposits regardless of how long they have been doing business with SBC Missouri since CLECs with a demonstrated history of poor payments are the highest-risk customers.
  
Additionally, the Commission should reject the CC’s proposed language on behalf of Xspedius, which provides that assurance of payment shall not exceed one month projected average billing by SBC Missouri less the amount of billing by Xspedius to SBC Missouri, because this proposal is not based on the financial health/creditworthiness of the Paying Party or the Paying Party’s failure to timely pay a bill rendered to it (excluding disputed amounts in compliance with Dispute Resolution Procedures set forth in the ICA).
  SBC Missouri’s deposit triggers are based on a sound and objective criteria.  Moreover, the proposal for a deposit of only thirty days of billings does not provide adequate protection to SBC Missouri which, based upon contract language, may have to provide service for up to 90 days before it is permitted to terminate for non-payment.
The Commission should reject Charter’s proposed language because, even in those rare circumstances when Charter agrees that a deposit is appropriate, Charter’s language fails to provide the amount of the deposit, when it is to be paid and the remedy for non-payment, even though it concedes all of the terms are appropriate.
  


Finally, the Commission should reject MCIm’s proposed language.  MCIm’s proposal, which proposes to waive a deposit requirement if the CLECs’ net worth exceeds $100 million or it provides a guarantee by an affiliate with a net worth of $100 million, should be rejected because: (1) it is not included in MCIm’s DPL or proposed language; (2) the guarantor may not consent to pay on the guarantee, thus requiring additional litigation to enforce it; (3) the guarantor could attempt to avoid paying out on the guarantee by filing for bankruptcy protection; (4) MCIm’s proposed language would inevitably lead to disputes about the meaning of “net worth” and the affiliate relationship; and (5) books and records can be changed quickly and the only adequate assurance against another WorldCom scenario is a cash deposit or letter of credit.
  MCIm’s proposal requires two failures to pay undisputed amounts before any deposit would be requested,
 and also imposes the administratively burdensome tack of adjusting the deposit amount each month.
  Further, MCIm’s proposal requires the return of the deposit if undisputed amounts are paid for six months, regardless of the financial condition of MCIm.


MCIm’s reference to the FCC’s Policy Statement in WC Docket No. 02202 adopted December 20, 2002 to support its position is not on point.  This Policy Statement had nothing to do with CLECs, nor did it deal with an ICA.
  In fact, the FCC itself has declared that: “the Commission’s policy statement has no application to interconnection agreements.”
  For all of these reasons, the Commission should adopt SBC Missouri’s proposed deposit language.
H. 
Other GT&C Issues

1.
Term/Negotiation of A Successor Agreement  

a.
CC GT&C 4(a)
MCIm GT&C 4 
MCIm GT&C 5

CC/SBC MO GT&C 4 (a):
What terms and conditions should apply to the contract after expiration, but before a successor ICA has become effective?

MCIm/SBC MO GT&C 4: 
How long should the Term of the Agreement be?  This issue was partially resolved by the parties and the remaining disputed language is addressed in MCIm GT&C 5.

MCIm GT&C 5:
If the parties are negotiating a successor agreement, should either party be entitled to terminate this agreement before the successor agreement become effective?

SBC MO:
What terms and conditions should apply to the contract after expiration, but before a successor ICA has become effective?

The Commission should adopt SBC Missouri’s proposed language, regarding the terms and conditions that should apply when the ICA has expired and the parties are negotiating a successor ICA, because SBC Missouri’s proposed language sets forth in detail exactly how the parties are to proceed.  Specifically, either party can provide notice of expiration of the ICA.  If neither party does so, the ICA continues in full force and effect on a month to month basis.  However, if either party does provide notice, the CLEC must advise SBC Missouri if it wishes to pursue a successor ICA with SBC Missouri or MFN into an existing ICA.  In this scenario, the ICA would remain in full force and effect until the earlier of the effective date of a successor ICA or 10 months after SBC Missouri received CLEC’s request to negotiate.  SBC Missouri’s language also specifies that if the CLEC wishes to withdraw its request to negotiate, it must advise SBC Missouri if it is MFNing into another ICA or that it does not wish to pursue a successor ICA.  In such a scenario, the ICA shall remain in effect until the later of the expiration of the Agreement or 90 calendar days after the CLEC provided notice of its withdrawal of its request to negotiate.  Finally, if SBC Missouri provides notice of expiration or termination and the CLEC does not state that it wishes to pursue a successor ICA, the terms of the ICA would remain in full force and effect until the expiration of the term of the ICA or 90 calendar days after the date the CLEC provided or received notice of expiration or termination.

  The Commission should reject the CC’s proposed language because it fails to address various issues that may arise.  The CC’s language would permit the contract to continue in effect indefinitely and would impose no time limits on concluding arbitrations.
  Moreover, the CC’s position does not account for the impact of a withdrawal of a pending arbitration, nor does its language adequately address issues when SBC Missouri requests arbitration.
  The CC’s proposal is based on its claim that in Missouri this replacement agreement to the M2A has extended beyond ten months, but at the hearing conceded that this was not factually correct.

The Commission should reject MCIm’s proposed language, because its language, which would have the agreement roll over in one year increments, is an attempt to unilaterally extend an agreement.
  MCIm concedes that parties can agree to negotiate an amendment to extend the contract if both are willing;
 it is inappropriate to force parties to extend the contract without agreement to do so.  SBC Missouri’s proposed language provides the CLECs and the Commission with the assurance that service will continue during a reasonable negotiation/arbitration period and requires the CLEC to enter good faith negotiations for a successor ICA.
  For all of these reasons, the Commission should adopt SBC Missouri’s proposed language.
b. 
Charter GT&C 29
Charter/SBC MO GT&C 29:
Should successor language be added to Section 5.6, even though it is stated in Section 5.7?

Charter presents language, which is reflected as bold underline below, at the end of GT&C Section 5.6 that, subject to a CLEC’s Section 252(a)(1) request and subsequent negotiations, the current ICA will remain in force until replaced by a successor agreement.
  SBC Missouri agrees and can accept Charter’s proposed language with a reasonable modification, which is shown below in bold.
  

Upon receipt of CLEC’s Section 252(a)(1) request, the Parties shall commence good faith negotiations on a successor agreement, and this Agreement shall remain in force until replaced by such successor agreement subject to this Section 5.

Unlike the CC’s proposal, the Charter provision expressly incorporates the timelines from the Act in requiring a Section 252(a)(1) request, and prevents the ICAs from continuing on an indefinite basis.

3.
Notice  
CC GT&C 14

CC GT&C 14:
Under what circumstances must SBC Missouri provide notice of its tariff filings to CLECs?

SBC MO:
Under what circumstances must SBC provide notice of its tariff filings to the CLEC Coalition?


SBC Missouri should not be required to provide notice of its tariff filings to the CC because: (1) SBC Missouri should not have to bear the administrative burden and expense required to provide advance notice when the CLECs, like all other Missouri local exchange carriers, can monitor SBC Missouri’s tariff filings and seek to suspend any tariff that SBC Missouri files; and (2) providing advance notice permits CLECs to respond to tariff filings before other CLECs and at the same time or even before SBC Missouri’s tariff becomes effective, thus adversely affecting the competitive market.
  Competitors typically do not have to preannounce their price and service changes to competitors in advance, and such a requirement should not be imposed here.
4.
Definitions
CC DEF 1

CC GT&C 23



MCIm DEF 3




Sprint GT&C 2

CC/SBC MO DEF 1:
Should a definition of End User be included in the Agreement?

CC/SBC MO GT&C 23:
Should the phrase “End User” be explicitly defined in the ICA?

MCIm/SBC MO DEF 3:
Which Party’s definition of End User should be included in the Agreement?

Sprint GT&C 2:
Should the phrase “End User” be explicitly defined in the ICA?

SBC MO:
Should the phrase “End User” be explicitly defined in this ICA such that it includes the end users of entities with which Sprit has entered into a business relationship to provide certain telecommunications services? RESOLVED—Sprint accepts SBC Missouri’s proposed language.

The phrase “End User” should be defined in the ICA because: (1) the definition is necessary to prevent the attempts of MCIm and the CC to evade the FCC’s rules, which are designed to prevent the resale of UNEs to other carriers; (2) the term is used throughout the ICA; and (3) the concept is unique to the wholesale telecommunications field and has developed a meaning different from that in ordinary English usage.
  Moreover, the Commission should adopt SBC Missouri’s proposed definition of “End User” because it clarifies that other telecommunications companies and Competitive Access Providers are not “End Users” of CLECs as that term is used in the telecom industry and, therefore, are not entitled to use UNE facilities to provide wholesale services at wholesale prices.
  SBC Missouri’s proposed definition is consistent with the express requirements of Sections 251(c)(3) and (d)(2) and the FCC’s orders.
  Specifically, the FCC has recognized in several prior orders that the class of carriers eligible to receive UNEs is limited exclusively to those telecommunications carriers who offer telecommunications services to the public, and that a provider may offer access services only where it also offers local exchange service.
  The Commission should reject the CC’s proposal to substitute the term “Customer” for the term “End User,” just as the Texas Commission did in Docket Nos. 25188 and 26904.
  
5.
Insurance


a.
Navigator GT&C 3



WilTel GT&C 6

Navigator/SBC MO GT&C 3:
Are the insurance limits requested by SBC reasonable?

WilTel GT&C 6:
Which Party’s insurance limits and requirements are more reasonable for the relationship governed by this ICA?


SBC MO:

Are the insurance limits and requirements requested by SBC reasonable?

The Commission should adopt SBC Missouri’s proposed language which requires each party to maintain minimum insurance coverage.  Insurance requirements are necessary to protect the Parties’ investments in their infrastructure and network facilities including central office and related equipment, to protect their respective employees from losses resulting from potential injuries and third party liability, and to ensure that the other party remains solvent so that the Parties can continue to make payments under the ICA and maintain reliable service to end users.
  The amounts proposed by SBC Missouri, who is the party with the greatest risk under the ICA given its role as the owner of the network, are the absolute minimum commercially reasonable amounts under the circumstances.


b.
Charter GT&C 26

Charter/SBC MO GT&C 26: 
What are the appropriate provisions relating to insurance coverage to be maintained by the Parties under this agreement?

The Commission should adopt SBC Missouri’s proposed language, which states that the CLECs will purchase insurance from an insurance company with a rating of B+ or better and from an insurance company with a Financial Size Category rating of VII or better, as rated in the A.M. Best Key Rating Guide for Property and Casualty Insurance Companies.
   A.M. Best Company is a widely recognized rating agency dedicated to the insurance industry.
  Best’s ratings indicate the financial strength of insurance companies.
  Best’s rating provides the information needed to make sound, informed decisions that the insurance provider has the financial strength to handle potential claims that may arise.
  A Financial Size Category VII indicates that the insurance company has the sufficient financial capacity to provide the necessary policy limits to insure its risk.
  SBC Missouri’s proposed language is necessary to ensure adequate insurance coverage not only for SBC Missouri, but also the CLEC and ultimately the public switched network.
  Charter recognizes that its employees and contractors will be operating in SBC Missouri’s Central Offices and could unintentionally cause significant damage.
  Just as Charter wants insurers to be solvent when it is the beneficiary,
 SBC Missouri needs similar assurance.
6.
Referenced Documents
CC GT&C 18







B/I GT&C Section 1.7(A)







Charter GT&C 21

CC/SBC MO GT&C 18: 
Which party’s language should be included in the agreement?

Charter/SBC MO GT&C 21:
Should either party be able to modify or update their referenced documents without seeking approval from the other party?


It is unclear whether the CC is challenging SBC Missouri’s proposed language in this section as the CC indicates in the DPL that it is substituting CC Issue 25 for this issue.
  Nevertheless, the Commission should adopt SBC Missouri’s proposed language regarding referenced documents, which clarifies that whenever any of the documents listed in Section 48.1. [technical publications, industry documents, etc.} are referred to in any provision in the ICA, then that document to which the ICA refers is the most current version of that document.
  As things change and/or processes improve, documents are updated to incorporate the most current practices.
  SBC Missouri’s proposed language is necessary to ensure that the ICA reflects the most current versions of these documents.

The Commission should reject the CLEC’s proposed language, which would effectively require SBC Missouri to negotiate any changes to its practices or even industry publications with numerous CLECs.
  For example, the CC proposes language requiring that any substantive change to an industry publication, technical standard, or other document incorporated into the Agreement “shall not be effective against CLEC without its express written consent.”  SBC Missouri has to maintain its network for the benefit of all users and does not have the time or resources to forward every proposed change to every CLEC and wait for a reply.
  SBC Missouri’s experience with negotiating a successor to the parties’ M2A agreement demonstrates that CLECs are not a universally-responsive group.
  To require SBC Missouri to negotiate changes to its technical documents before implementing them would effectively freeze its practices in time.
  This is not a desired outcome for SBC Missouri, for CLECs or, most importantly, for end users.
  


The Commission should reject Birch/Ionex’s proposed language, which would prohibit SBC Missouri from making any change to any of its policies, procedures, methods, or processes without the CLEC’s written permission, because: (1) the CLEC would have the “sole discretion” to withhold its permission; and (2) this language would hamstring SBC Missouri, while providing Birch/Ionex with a blank check that would allow them to run virtually all aspects of SBC Missouri’s business to both SBC Missouri and other CLECs’ detriment.


The Commission should reject Charter’s proposed language that prevents any change to an industry document that would: “materially reduce” the obligations of SBC without an amendment to the ICA because Charter’s provision would force SBC Missouri to enter negotiations with Charter to negotiate a document over which SBC has no control.
  Further, even if the document is a SBC-13STATE practice, no party has time or resources to negotiate every proposed change with every CLEC and wait for a reply, which as is evident from this proceeding may never come.  This would freeze SBC’s and all users’ of the network practices in time. 

7.
Affiliates
WilTel GT&C 5

WilTel GT&C 5:
Is it reasonable that SBC should attempt to bind non-parties to this ICA to its terms and conditions, such as payment and indemnification obligations?

SBC MO:
Should CLEC and its affiliates be required to enter into ICAs with SBC that contain like terms and conditions that WilTel has with SBC in this ICA?


The Commission should adopt SBC Missouri’s proposed language, which provides that any and all agreements between SBC Missouri and WilTel, as well as its affiliates, will contain the same terms and conditions for a particular state.  This language is necessary as it: (1) keeps CLECs and their affiliates from picking and choosing the most favorable terms and conditions from various ICAs; (2) prevents the parties from re-arbitrating issues and getting different outcomes; and (3) prevents ambiguities and disputes from arising when a CLEC and its affiliates attempt to operate under two separate agreements. 

8.
Indemnification and Limitation of Liability
Charter GT&C 40 

Navigator GT&C 7


WilTel GT&C 12

Charter/SBC MO GT&C 40:
Is it appropriate to replace a commercially reasonable capped indemnification exposure with non-capped damages?
Navigator/SBC MO GT&C 7:
Should the contract contain limits on liability for willful or intentional misconduct?



Which Party’s limitation of liability language should be incorporated into this Agreement?

WilTel GT&C 12:
Is it reasonable for SBC to seek to limit its liability if it violates the law?

SBC MO:
Which Party’s limitation of liability language should be incorporated into this Agreement?


The Commission should adopt SBC Missouri’s proposed language which: (1) specifies that indemnification should apply to the extent not prohibited by Applicable Law and not otherwise controlled by tariff; (2) requires the CLEC to reimburse SBC Missouri if SBC Missouri’s facilities are damaged by the negligence or willful act of the CLEC, it agents, subcontractors, or end users; and (3) requires SBC Missouri to assign its right of recovery against the person causing such damage to the CLEC.
  SBC Missouri’s proposed language regarding indemnification limitations for services ordered through an SBC Missouri tariff is necessary because the prices for services that are contained in tariffs are contingent upon limitation of liability language that is also contained in the tariff.
  The proposed language of Charter and WilTel should be rejected because they would replace commercially reasonable capped indemnification exposure, contained in SBC Missouri’s tariffs and ICAs, with non-capped damages when such unlimited damages were not factored into SBC Missouri’s cost studies underlying the service and products provided for in the ICA.
   


Additionally, the Commission should reject Charter’s proposed additional indemnification language because it undercuts the agreed upon language of the parties.  Charter and SBC Missouri have agreed to language that in the case of any loss alleged or claimed by an end user of either party, the party whose end user claimed the loss shall defend and indemnify the other party against any claim unless the claim or loss was caused by the gross negligence or willful conduct of the indemnified party.  Charter’s proposed language guts that agreement by providing that the indemnified party’s liability will not be limited in “any” way to the indemnifying party.  Finally, the Commission should reject Charter’s proposed language which limits reimbursement of damages to damages caused by gross negligence or willful misconduct.
  Under Charter’s language, SBC Missouri would be liable to Charter for loss caused by ordinary negligence or misconduct, while Charter would only be liable for gross negligence or willful misconduct.  Charter concedes that its proposal in this regard was one-sided, not reciprocal, and unfair.
  Such a one-sided approach is not appropriate.

Finally, with regard to the Navigator/SBC Missouri ICA, the Commission should adopt SBC Missouri’s proposed language which specifies that the Parties’ liability to each other resulting from any and all causes and for willful or intentional conduct will not exceed the total of any amounts charged to CLEC by SBC Missouri.  Navigator’s proposal to exempt willful or intentional misconduct from this cap in improper.

9.
Audit

Charter GT&C 38





MCIm GT&C 8

Charter/SBC MO GT&C 38:
(a) Which Party’s audit requirements should be included in the Agreement? 



(b) Which Party’s aggregate value should be included in the Agreement?



(c) Should either Party’s employees be able to perform the audit?

MCIm/SBC MO GT&C 8:
Which Party’s audit requirements should be included in the Agreement?


The Commission should adopt SBC Missouri’s proposed audit language which: (1) allows either party to audit the other’s bills and the records upon which such bills are based; (2) allows for two audits per year: (a) an initial audit; and (b) a subsequent audit, if the first audit revealed an error with an aggregate value of at least 5% of the amount payable by the auditing party for the audit time frame, to ensure compliance with the ICA; and (3) provides that the auditing party may use its own employee to conduct the audit (because its employees are uniquely qualified to perform the audit since they have knowledge of telecommunications specific terminology), or if the audited party is not comfortable with an auditing party’s employee performing the audit it may request an independent auditor if it agrees to pay ¼ of the independent auditor’s fee.
  The Commission should reject Charter’s proposed language that would establish an aggregate value at 10% as it is unreasonably high and may result in continued noncompliance with provisions that are contained in the ICA.
  While Charter asserted that SBC Missouri’s 5% threshold may involve “de minimus” amounts, it admits that it is unlikely that SBC Missouri would initiate an audit, at its expense, for a de minimus amount.
  The Commission should also reject MCIm’s language that would establish an aggregate value at 1 ½% as it is unreasonably low and would result in expensive and unnecessary work by both parties.
  Moreover, MCIm’s proposed language inappropriately fails to require MCIm to bear any of the costs of the audit, even if MCIm owes reimbursement above a threshold amount.


10.
Provision of Service to End Users

Navigator GT&C 15

Navigator/SBC MO GT&C 15:
Should the agreement specify that SBC Missouri is allowed to provide services directly to End Users at the request of said End Users?


The Commission should adopt SBC Missouri’s proposed language regarding the provision of service to End Users; specifically, SBC Missouri’s proposed language states that SBC Missouri may, upon request, provide services directly to End Users similar to those offered to CLEC under this ICA.
  The Commission should reject Navigator’s proposed language that specifies that SBC Missouri would provide such service at the rates found in its retail tariff because while most of SBC Missouri’s retail services are tariffed, not all services are subject to tariff requirements.  Thus, Navigator’s proposed language is legally inaccurate.


11.
CC Specific Issues



a.
Notice of Network Changes Language CC GT&C 16

CC/SBC MO GT&C 16:
Which party’s language regarding Notice of Network Changes should be included in the Agreement?


The Commission should adopt SBC Missouri’s proposed language regarding notice of network disclosures, which specifies that that SBC Missouri will provide network disclosure consistent with the applicable network disclosure rules adopted by the FCC and codified at 47 C.F.R. §51.325.
  SBC’s processes have never been challenged in any SBC-led or other industry forum, such as the Change Management of CLEC User Forum, and no CLEC has ever filed an objection to an SBC Network Disclosure.
  The Commission should reject the CC’s proposed language, in which it proposes that SBC Missouri should not limit its access to UNEs provided over SBC’s network, because such language would: (1) introduce ambiguity into the network disclosure process that could lead to unnecessary and contentious disputes or arbitration; (2) keep SBC Missouri from implementing network upgrades and modifications in a timely manner; and/or (3) contradict federally-mandated rules for notifying the CLEC community of planned network changes.
   


b.
CC GT&C 17

CC/SBC MO GT&C 17:
Should the CLEC Coalition’s language be included in the Agreement?


This issue is addressed in Section XIV(F).


c.
CC GT&C 21

CC/SBC MO GT&C 21:
Should this successor ICA be left silent as to whether it constitutes a contractual novation of the predecessor contract?


The Commission should adopt SBC Missouri’s proposed language which simply states that the ICA, consisting of appendices, attachments, exhibits, schedules, and addenda is the entire ICA and supersedes all prior negotiation.
  Moreover, it is appropriate to provide that this ICA does not operate as a novation of the prior ICA; the obligations to pay for services rendered under prior agreements and guard proprietary information, for example, continue after the new ICA is in effect.  The Kansas Corporation Commission agreed with SBC Missouri’s position, and this Commission should as well.  

12.
Charter Specific Issues


a.
Charter GT&C 8

Charter GT&C 8:
Which Party’s definition [of “exchange area”] is correct?


The Commission should adopt SBC Missouri’s proposed language, which defines exchange area to be as “defined by the Commission,” because it is more specific than Charter’s definition and appropriately recognizes the Commission’s role.  Charter’s proposed language, which defines exchange area as an area “established by a Party in accordance with Applicable Law” is vague and misleading.  While a carrier may designate its own calling area for purposes of retail services, the purpose of this interconnection agreement is to address provisions for a wholesale arrangement between the parties.  For the purposes of the agreement, and intercarrier compensation, it is the Commission that designates the exchange areas.

b.
Charter GT&C 11

Charter GT& C 11:
Which Party’s definition [of “foreign exchange”] is correct?


The Commission should adopt SBC Missouri’s proposed definition because it more accurately and completely defines the term “foreign exchange” (“FX”).  There are various types of FX services such as FX-like services, where the provisioning of the service differs from other types of FX service.  Additionally, Charter’s proposed definition relies upon a retail arrangement (“ . . . customer who has purchased. . . .”).  Regardless of whether or nor a retail end user “purchases” FX or gets the service for free, the definition should track the actual call characteristics, instead of one possible retail arrangement.

c.
Charter GT&C 13

Charter GT&C 13:
Which Party’s definition [of “intraLATA toll”] is correct?


The Commission should adopt SBC Missouri’s proposed definition because it is consistent with the Act and better conforms to terminology customarily used in the industry.  

While Charter claims that its proposed language employs the definition contained in the Telecommunications Act,
 its definition is not consistent with the Act’s definition of telephone toll service because it does not clearly indicate that the call does not originate and terminate within the same local calling area.
  The Act defines telephone toll service as:

The term “telephone toll service” means telephone service between stations in different exchange areas for which there is made a separate charge not included in contracts with subscribers for exchange service.

SBC Missouri’s proposed language provides the necessary specificity, as it defines intraLATA toll traffic as traffic originating and terminating within the same LATA and terminating in a local calling area that is different than the originating calling area.  As SBC Missouri’s proposed definition is more consistent with the definition contained in the Act, it should be accepted.

d.
Charter GT&C 14

Charter GT&C 14:
Which Party’s definition [of “local calls”] is correct?


The Commission should adopt SBC Missouri’s proposed definition because it more accurately defines what constitutes a local call for purposes of intercarrier compensation.  The Commission should reject Charter’s proposed definition because it is overly broad and its adoption would lead to different interpretations and future disputes over whether a call is or is not “local for purposes of intercarrier compensation.”

e.
Charter GT&C 15

Charter GT&C 15:
Which Party’s definition [of “local number portability”] is correct?


The Commission should reject Charter’s proposed language which defines Local Number Portability (“LNP”) using the FCC’s definition of “number portability,” because it is inconsistent with the industry accepted definition of LNP and improperly mixes FCC terminology.  

Charter’s proposal ignores the fact that the FCC’s rules relate to more than one type of number portability, which is a broad concept relating to an end user’s ability to retain a telephone number when switching telecommunications providers.
  LNP, which is what needs to be defined in the ICA, is a distinct type of number portability that enables an end user’s existing telephone number that was previously provisioned by one carrier to be provisioned in another carrier’s switch.  The number portability provisions in the FCC rules, however, apply not only to LNP but also to other forms of number portability, such as Interim Number Portability (“INP”),
 which was a transitional form of number portability that is no longer used by SBC Missouri to provide number portability to CLECs.  Because Charter’s proposed language is likely to result in confusion, the Commission should adopt SBC Missouri’s proposed definition.

f.
Charter GT&C 18a and b
Charter GT&C 18a:

Should transit traffic be defined in the ICA?  

Charter GT&C 18b:

Which Party’s definition [of “Transit Traffic”] is correct?


These issues are addressed under Section VI, Intercarrier Compensation, subsection I, Transit Service.


g.
Charter GT&C 28

CHARTER GT&C 28:
No Issue Statement was provided in the DPL.

SBC MO:
Should Charter be required to utilize the standard and nondiscriminatory OSSs provided by SBC Missouri, reviewed by the Commission and utilized by the Missouri CLEC community?


This issue is addressed in Section XIV(G).
h.
Charter GT&C 41

Charter/SBC MO GT&C 41:
Should the Parties by allowed to use the Party’s name in advertisements?
The Commission should reject Charter’s proposed language which would allow each Party to use the other Party’s name in advertisements.
  A Section 251/252 ICA should contain provisions that are required by law or which the parties freely negotiate.  SBC Missouri is not required by law to allow a CLEC to use its name in advertisements and it did not freely negotiate such a provision.
  Therefore, such a provision should not be included in this ICA.
i.
Charter GT&C 42

Charter/SBC MO GT&C 42:
Is it appropriate that only an End User have the ability to initiate a challenge to a change in its LEC?

The Commission should adopt SBC Missouri’s proposed language, which specifies that only an end user can initiate a challenge to a change in its LEC, because only an end user can authorize a LEC to have his/her/its local service changed and, therefore, the end user should be the only one who can initiate a challenge if a subsequent question or dispute arises concerning an alleged slam.
  The Commission should reject Charter’s proposed language because it would allow Charter to assert a challenge to an end user’s change in local service provider and to immediately access such customer’s Customer Proprietary Network Information (“CPNI”), which is exclusively in the possession of SBC Missouri, without authorization of the end user.
  Charter’s language, therefore, may violate both the FCC’s and this Commission’s CPNI and slamming rules.
  The FCC’s and this Commission’s rules on slamming provide a very specific set of rules for when and how an allegation of slamming must be handled.  Charter is attempting to circumvent those rules and lay additional responsibilities on SBC Missouri.  Its proposal should be rejected.

13.
MCIm Specific Issues
MCIm GT&C 9

MCIm/SBC MO GT&C 9: 
Which Party’s Intervening Law Clause should be included in the Agreement?


The Commission should adopt SBC Missouri’s proposed language which clearly defines what qualifies as a change of law event and sets forth a procedure and time frame for negotiating contract language to comply with the change of law.
  The Commission should reject MCIm’s proposed language, which is vague and does not clearly define the rights of the parties to invoke the change of law clause.  Specifically, MCIm’s proposed language does not provide for immediate invalidation, modification, or stay of provisions consistent with the action of any regulatory or legislative body, or court of competent jurisdiction.  Rather, MCIm’s proposed language requires the parties to negotiate language in good faith and, if the parties cannot agree on language within 60 days, requires the parties to resolve their dispute pursuant to the dispute resolution provisions of the ICA.  Even then, no change of law would occur until a written amendment was executed.
  It would take several months or, according to MCIm, even years to accomplish a change of law under MCIm’s proposal,
 and excessively long period to conform to applicable law.  MCIm’s proposed language also requires the Parties to continue to comply with all superseded obligations set forth in the ICA during the pendency of negotiations or dispute resolution.  The purpose of MCIm’s language is clear—MCIm seeks to avoid implementing legislative, regulatory, and court orders for as long as possible.  MCIm’s proposal should be rejected.

14.
Navigator Specific Issues



a.
Navigator GT&C 1

Navigator/SBC MO GT&C 1:
The Issue Statement contained in the DPL is in error.  However, this issues is substantively addressed in AT&T UNE 1(a) in Section III(B)(1)(a) of this brief.


This issue is addressed in AT&T 1a. 


b.
Navigator GT&C 2

Navigator/SBC MO GT&C 2:
Should the ICA contain language that specifies SBC’s obligation to provide only section 251(c)(3) UNEs even if the term “section 251(c)(3) UNE” is not always referenced in front of Unbundled Network Elements?


The Commission should adopt SBC Missouri’s proposed language, which clarifies that whenever there are references to UNEs that are to be provided by SBC Missouri, the Parties agree that the ICA only requires the provision of section 251(c)(3) UNEs regardless of whether the term “section 251(c)(3)” is used as a part of the reference to UNEs.
  This language is necessary so that section 251(c)(3) UNEs are distinguished from declassified network elements, which are those that under FCC and court decisions, are not required to be unbundled under the law governing ICAs under Section 252 of the Act.
  As discussed Section III(B)(1)(a), SBC Missouri is mindful of its obligations under Section 271 of the Act, but such obligations do not require the provision of declassified UNEs in this ICA.


c.
Navigator GT&C 5

Navigator/SBC MO GT&C 5:
Under what timeframe may a party terminate the contract for a material breach?


The Commission should adopt SBC Missouri’s proposed language which provides that the parties may terminate the ICA and provisioning of services if the other party materially breaches the ICA and fails to cure is non-performance within 45 days of written notice.
  The Commission should reject Navigator’s proposal to leave the ICA silent on this issue because it would allow Navigator to breach the ICA and suffer no consequences for its breach.  A party must have a remedy if the other party has materially breached the ICA, including the right to terminate.


d.
Navigator GT&C 8
Navigator/SBC MO GT&C 8:
Should SBC’s Intellectual Property Language be included in this Agreement?


The Commission should adopt SBC Missouri’s proposed language regarding Intellectual Property because it provides that the Parties are not providing a license to use either Party’s patents, copyrights, or other software type rights (aside from the limited license that SBC Missouri must provide in connection with certain Lawful UNEs, when those licenses are used in connection with the same terms, conditions, and restrictions of this agreement).
  If a CLEC intends to use the limited license in any other way, SBC Missouri is under no legal obligation to provide such license.  SBC Missouri’s proposed language is substantially similar to that contained in the M2A today and is consistent with the FCC’s decisions in this area.  Navigator provides no substantive rationale explaining why this provision, which is acceptable to other CLECs should not apply.


e.
Navigator GT&C 12

Navigator/SBC MO GT&C 12:
Should the Interconnection Agreement incorporate the nondiscriminatory and commonly used Accessible Letter process as a form of communication between SBC Missouri and Navigator?


The Commission should adopt SBC Missouri’s proposed language which allows SBC Missouri to communicate with CLECs via the Accessible Letter process (process whereby the CLEC receives the letter via e-mail and is able to access such letters on the CLEC Online Website).
  SBC Missouri communicates official information to CLECs via its Accessible Letter notification process, including information about new retail telecommunications services offered for resale, retail promotions, OSS changes, and updates, as well as industry information.  The process has worked well in the past and should be used during the term of this ICA.
  Navigator is simply incorrect that the Accessible Letter process is used to unilaterally change, revise, supersede, amend, modify or otherwise alter the provisions of the ICA.



f.
Navigator GT&C 13

Navigator/SBC MO GT&C 13:
Should SBC’s additional sentence be included in the Force Majeure language in this Agreement?


The parties have generally agreed upon Force Majeure language which should be included in this ICA.  The area of disagreement is whether timely payments of invoiced amounts should be required during a Force Majeure event.  In an effort to settle this issue, SBC Missouri proposed language, which is set forth in the SBC Missouri Preliminary Issue Column of the Navigator/SBC Missouri DPL.  This language strikes a balance by providing that if one party’s performance is excused by a force majeure event, the other party need not perform its contractual obligations with respect to the item that is not provided during the time of the force majeure event.


g.
Navigator GT&C 20

Navigator/SBC MO GT&C 20:
Should SBC include Coin Port Functionality as part of its service offering?


The Commission should reject Navigator’s proposal to include Coin Port Functionality as part of SBC Missouri’s service offering because Navigator failed to negotiate or propose any language to address this issue and, therefore, this issue is not properly before the Commission for arbitration.
  Moreover, SBC Missouri is no longer required to offer unbundled local circuit switching beyond the FCC’s transition plan and, therefore, there is also no requirement to offer such functionality to coin phone providers, since there is no longer an unbundled port to which to add that functionality.
  To add language that suggests that new ULS/UNE-P can be ordered, would be contrary to the TRRO, 47 C.F.R. §51.319(d), and the FCC’s transition plans and is outside the scope of this Section 251/252 arbitration (with the exception of resold payphone service).  For all of these reasons, the Commission should reject as beyond SBC Missouri’s legal obligations and as not properly raised.


15.
Sprint Specific Issues




a.
Sprint GT&C 4

Sprint/SBC MO GT&C 4:
Should Sprint be required to have an Out of Exchange Appendix when CLEC is seeking Section 251(a) interconnection with SBC so that CLEC may serve exchanges which are not in SBC’s Incumbent exchange areas?


This issue is addressed in CC OET Issue 1.



b.
Sprint GT&C 5

Sprint/SBC MO GT&C 5:
Should this appendix utilize the term LEC or Telecommunications Carrier?


The Commission should adopt SBC Missouri’s proposed language, which utilizes the term “Local Exchange Carrier” as defined in the Act, because this term excludes persons who provide services other than telephone exchange or exchange access services, e.g. commercial mobile radio service (“CMRS”).
  Sprint’s proposal, to use the term “Telecommunications Carrier,” is an attempt to combine Sprint’s non-251 wireless traffic into this ICA which is improper as this is a Section 251/252 ICA under which UNEs are offered and the provision of such UNEs is limited to LECs, to the exclusion of certain other services, including CMRS providers.



c.
Sprint GT&C 7

Sprint/SBC MO GT&C 7:
Should the ICA contain a specific definition for Transit Traffic?


This issue is addressed in CC IC Issue 1.

16.
WilTel Specific Issues



a.
WilTel GT&C 1

WilTel GT&C 1:
Should the ICA contain language that would exclude from the ICA's generally applicable change of law provisions any change in SBC’s legal obligations to provide access to UNEs and permit SBC to unilaterally later its legal contractual obligations under the ICA?
SBC MO:
Should the ICA obligate SBC to continue to provide network elements that are no longer required to be provided under applicable law or should the ICA clearly state that SBC is required to provide only UNEs that it is lawfully obligated to provide under Section 251(c)(3) of the Act?


This issue is addressed in AT&T UNE Issue 1(a).



b.
WilTel GT&C 2

WilTel/SBC MO GT&C 2:
(a) Should the term “Local Calls” be defined as traffic that is intra-LATA when applied to intercarrier compensation?  



(b) What is the proper definition and scope of Section 251(b)(5) Traffic?


This issue is addressed in Section VI(a) of this Brief (Intercarrier Compensation –Definition of Section 251(b)(5) Traffic).


c.
WilTel GT&C 3

WilTel GT&C 3:
Should the ICA contain language that allows SBC to restrict WilTel’s use of UNEs or other services under the ICA in violation of the FCC’s rules?

SBC MO:
Does SBC have an obligation to provide services outside of its serving area?


This issue is addressed in Section XV of this Brief (Out of Exchange Traffic), in CC OET Issue 1.




d.
WilTel GT&C 13

WilTel GT&C 13:
Should changes in law that affect material terms and conditions under the ICA, including changes in unbundling obligations, be implemented under the ICA by agreement of the parties through a reasonable process involving notice, negotiation and amendment?

SBC MO:
Which Party’s Change of Law language is more appropriate and should be used in this ICA?


The Commission should adopt SBC Missouri’s proposed Change of Law provision because it clearly defines when each party may invoke a change of law and what process the parties will follow in negotiating change of law language, including a time line for negotiation and dispute resolution.  The Commission should reject WilTel’s proposed language because: (1) it improperly requires the parties to perform in accordance with the terms and conditions of the ICA during the pendency of negotiations and arbitration for all items, including declassified network elements, even though the Commission, FCC, or court of competent jurisdiction may immediately permit or require a change regarding the provision of UNEs; (2) it improperly requires the ICA to be corrected to reflect the outcome of generic proceedings by the Commission without notice from the CLEC requesting such an amendment; (3) it shortens the time frame for negotiation from 135 days to the 30th day following written notice in violation of the Act; and (4) it allows the parties to continually arbitrate all provisions in the ICA that are addressed in any subsequent arbitration with any CLEC, thereby effectively potentially requiring non-stop negotiation and arbitration of this ICA.  In other words, WilTel is attempting to give it the power to pick and choose provisions in subsequent arbitrations even though the FCC has expressly prohibited such activity.  Specifically, in the Second Report and Order, the FCC stated:
Because we find that the current pick-and-choose rule is not compelled by section 252(i) and an all-or-nothing approach better achieves statutory goals, we eliminate the pick-and-choose rule and replace it with an all-or-nothing rule.  Under the all-or-nothing rule we adopt here, a requesting carrier may only adopt an effective interconnection agreement in its entirety, taking all rates, terms and conditions of the adopted agreement . . . as of the effective date of the new rule, the pick-and-choose rule will no longer apply to any interconnection agreement.

II.
Resale Issues
A.
CLEC Coalition Issues


1.
CC Resale 1

CC Resale 1: 
Should the agreement contain a separate pricing list for the items available for resale?


The Commission should adopt SBC Missouri’s proposed language, which incorporates the resale elements and resale discount into the ICA’s consolidated Pricing Schedule, because it will simplify administration of such agreements for all parties (and reduce disputes)
  Responding to CLEC requests that all rate elements be included in a single Pricing Schedule (rather than scattered throughout the multiple attachments throughout the agreement), SBC Missouri has sought to consolidate all pricing and product lists into one document for ease of use.
  SBC Missouri understands that there is actually only one CLEC within the CLEC Coalition that wants a separate resale Pricing Schedule
 and neither that CLEC nor the CLEC Coalition has offered any evidence to support its position.  The Commission should reject the CLEC Coalition’s request and permit SBC Missouri to maintain a uniform structure throughout all its ICAs for the benefit of all parties.


2.
CC Resale 2

CC Resale 2:
Is it appropriate to revise the existing language in the M2A regarding the Primary Local Exchange Carrier Selection Charge? 


The Commission should adopt SBC Missouri’s proposed language regarding the Primary Local Exchange Carrier Selection Charge because (1) as explained under CC Resale Issue 1, all prices, including those for the Primary Local Exchange Carrier Selection, should be consolidated into a single Pricing Schedule for ease of administration by all parties, rather than scattered throughout multiple appendices in the agreement;
 (2) SBC Missouri’s language appropriately recognizes that an electronic order should be considered “simple” if it can be processed electronically and without individualized attention from an SBC Missouri employee, i.e., “manual intervention;”
  and (3) provides clarity regarding what constitutes a “new” service and how service order charges will be applied to these services.
  The CLEC Coalition provided no information as to the nature of its objection to SBC Missouri’s proposed language for Section 3.3 and failed to provide any evidence to support either the adoption of its own proposed language or the rejection of SBC Missouri’s language.  In concept, however, the CLEC Coalition now appears to agree with the distinction SBC Missouri seeks to make with its language.


3.
CC Resale 5

CC Resale 5:
Should this appendix contain provisions for Performance Metrics? 


The Commission should reject the CLEC Coalition’s proposed language, which attempts to insert into the Resale Appendix various performance metrics for ordering and provisioning of resale services.  From a contract structure standpoint
 SBC Missouri opposes the CLEC Coalition proposal because the CLEC community and SBC Missouri have for years found it most efficient for all such measurements to be included in a single document, Attachment 17, which addresses all performance measurement questions comprehensively.  The CLEC Coalition, which has agreed to the comprehensive Performance Measurement Plan, has offered no evidence to support including Performance Metrics throughout the Agreement.  Moreover, such an approach is inconsistent with the agreement of the parties on Performance Measures.
  


4.
CC Resale 6

Cc Resale 6:
Should SBC be required to provide adjustments to CLECs for 976 charges that CLEC customers that refuse to pay? 


The Commission should reject the language proposed by the CLEC Coalition because it improperly attempts to shift responsibility for CLEC end users’ unpaid “976” calls from the CLECs to SBC Missouri.  SBC Missouri offers CLECs the ability to block their end users from placing “900” and “976” calls.  If the CLEC chooses not to utilize this feature, it should be the CLEC, and not SBC Missouri, that should be responsible to collect monies from their customers for those calls.  It is the CLECs’ responsibility to address its end users’ refusal to pay such charges directly with the “900/976” provider, just as all other carriers, including SBC Missouri, must do for their own end users.
  The CLEC Coalition has offered no evidence to support or explain why its proposed language should be incorporated into the agreement.  


5.
CC Resale 8

CC Resale 8:
Should SBC be required to provide a single point of contact to respond to CLEC call usage, data error, and record transmission inquiries? 


The Commission should reject the CLEC Coalition’s proposed language, which would require SBC Missouri to establish a single contact for responding to CLEC call usage, data error, and record transmission inquiries, because SBC Missouri has established different work groups to handle these different matters for CLECs.  As reflected in SBC Missouri’s language, SBC Missouri has established Information Services (“IS”) call centers to address issues regarding usage record transmissions, which are more technical in nature.  Other inquiries should be directed to the CLEC account manager, who has the expertise to locate the appropriate internal organization to address non-technical inquiries.
  The CLEC Coalition has offered no evidence to support the adoption of its proposed language.

SBC Missouri’s proposed language should be adopted because it (1) reflects the internal structure SBC Missouri has set up to service its wholesale CLEC customers; and (2) defines, consistent with accepted procedures in the CLEC handbook, how long SBC Missouri will retain the usage data (which is sent to the CLECs on a daily basis), and the time period within which a CLEC must identify any concern it has with the data so that SBC Missouri can evaluate the data and determine if it needs to be set aside for a longer retention pending resolution of the inquiry.
  The CLECs have not voiced any objection to this data retention procedure.

B.
Navigator Resale Issues


1.
Navigator Resale 1

NAV Resale 1:
Should SBC be required to follow an outdated Local Account Maintenance process detailed in the Agreement? 


The Commission should reject the language proposed by Navigator because (1) Navigator’s language incorporates documentation that is no longer in use by SBC Missouri or any other CLEC (the Local Account Maintenance Methods and Procedures Navigator references date back to July 29, 1996); and (2) Navigator’s language seeks to insert Performance Metrics into the Resale Appendix.  As noted under CLEC Coalition Resale Issue 5, Performance Metrics are already appropriately and comprehensively addressed in Performance Metrics (Attachment 17 - Performance Measurements).
  No other CLEC is seeking the insertion of Navigator’s proposed language (in the Oklahoma proceeding, the CLEC Coalition proposed the same language, but withdrew it when they realized that the language would serve no useful purpose in the new agreement).
 

C.
MCIm Resale Issues

1.
MCIm Resale 1

MCIm Resale 1:
May MCIm resell, to another Telecommunications Carrier, services purchased from Appendix Resale? 


The Commission should adopt SBC Missouri’s proposed language, which restricts MCIm from reselling SBC Missouri retail services to other telecommunications carriers because (1) SBC Missouri’s proposed language is fully consistent with the Act; (2) promotes competition; and (3) allows SBC Missouri to retain limited, but necessary, oversight of its services that are being resold by other carriers.


Section 251(c)(4) of the Act does not require an ILEC to resell its services to CLECs so that they can wholesale those services to other CLECs.  Under the Act, “telecommunications carriers” provide “telecommunications services,”
 which is the “offering of telecommunications for a fee directly to the public.”
  If MCIm were permitted to sell SBC Missouri’s services to other carriers, it would not be offering such services “directly to the public” and would not be acting a telecommunications carrier.  The Act’s definitions make clear that resale services can only be provided by an ILEC to a CLEC for use by end users, not other carriers.  SBC Missouri’s position is consistent with the purposes of the resale provisions under the Act to encourage competition for retail end users and allowing MCIm to wholesale SBC Missouri services to other carriers would subvert the negotiation process set out under Sections 251 and 252 of the Act.  Both the Texas Public Utility Commission
 and the Public Utilities’ Commission of Ohio
 rejected the very same claims that MCIm is advancing here.  


Contrary to MCIm’s position, SBC Missouri’s proposed language is not an impermissible restriction on resale.  Section 251(c)(4) of the Act specifically permits restrictions on CLECs against reselling services to a different category of subscribers:

(4) Resale. -- The duty -- 

. . .

     (B) not to prohibit, and not to impose unreasonable or discriminatory conditions or limitations on, the resale of such telecommunications service, except that a State commission may, consistent with regulations prescribed by the Commission under this section, prohibit a reseller that obtains at wholesale rates a telecommunications service that is available at retail only to a category of subscribers from offering such service to a different category of subscribers (emphasis added).

Here, end users and telecommunications carriers are “different categor[ies] of subscribers.”
  And the limited restrictions under SBC Missouri’s proposed language are reasonable in that they would prevent MCIm and its “carrier customers” from circumventing the FCC’s rule against purchasing an ILEC’s retail services at wholesale rates for their own internal use;
 and avoid cross-class selling in violation of FCC rules and SBC Missouri’s tariffs.
  As MCIm’s witness acknowledged at the hearing, MCIm would be the only one with a contract with those other carriers and would be placing orders on their behalf.  From SBC Missouri’s perspective, those orders would look just like MCIm orders and SBC Missouri would have no way to identify the carriers to whom its services are being wholesaled.
  SBC Missouri would have none of the normal contractual protection vis-à-vis that third-party carrier and no remedies against it.
  Before turning up service, SBC Missouri would not know whether the “carriers” selling its services to end users have even been authorized by the Commission to provide service, or whether they have Commission-approved interconnection/resale agreements and tariffs in place.
  MCIm’s proposal here is fraught with a myriad of potential problems both for SBC Missouri and consumers in the State, and should be rejected.


2.
MCIm Resale 2

MCIm Resale 2:
Should SBC be required to offer Resale services at Parity? 

SBC MO:
Should MCIm have a contractual adoption (i.e., MFN) right similar to Section 252(i)? 


The Commission should reject the additional language MCIm proposes for Section 3.2, which states that the wholesale rates offered to MCIm “shall be no less favorable than the wholesale rates made available by SBC Missouri to comparable CLECs.”  This proposed language would impermissibly provide MCIm the ability to pick and choose rates from another CLEC’s interconnection agreement, which the FCC has specifically foreclosed:

Because we find that the current pick-and-choose rule is not compelled by section 252(i) and an all-or-nothing approach better achieves statutory goals, we eliminate the pick-and-choose rule and replace it with an all-or-nothing rule.  Under the all-or-nothing rule we adopt here, a requesting carrier may only adopt an effective interconnection agreement in its entirety, taking all rates, terms and conditions of the adopted agreement . . . as of the effective date of the new rule, the pick-and-choose rule will no longer apply to any interconnection agreement.

To the extent that SBC Missouri and another CLEC agree to the provision of a particular service at a lower rate, that negotiated price must be viewed as a component of the entire agreement.  MCIm does not have the right to “cherry pick” a single rate from another interconnection agreement without taking the entire agreement and its proposed language must be rejected.


The Commission should also reject MCIm’s proposed additional language for Section 4.12 because it exceeds SBC Missouri’s resale obligations.  As the statute makes clear, SBC Missouri’s resale obligation is triggered when it sells telecommunications services to its end users at retail.
  While an SBC affiliate could clearly be a retail end user (and thus SBC Missouri’s language would cover that transaction), that is not always the case and the statute clearly did not impose a resale obligation on ILECs for any affiliate transaction or another carrier.
  MCIm’s language, which is another variation of pick-and-choose, should be rejected.

3.
MCIm Resale 3

MCIm Resale 3:
Which Party’s proposal for reselling Customer Specific Arrangements (CSA) should apply? 


The Commission should adopt SBC Missouri’s proposed language concerning the resale of Customer Specific Arrangements (“CSPs”) because it supplies the necessary detail concerning the resale of such arrangements.  SBC Missouri’s proposed language appropriately reflects: (1) the Commission’s prior determination that wholesale discounts are not applicable to the resale of CSAs in Missouri; (2) that MCIm must assume the balance of terms of the existing CSAs; (3) that MCIm cannot charge its end users termination of liabilities; and (4) that MCIm must handle the assumption of CSAs without SBC Missouri’s involvement.


The Commission should reject MCIm’s proposed language because it lacks necessary detail and is overbroad.  While SBC Missouri’s language correctly points out that MCIm may only resell telecommunications services from CSPs, MCIm’s language goes further and purports to give it the right to resell any non-telecommunications service portion of a CSA when the CSA contains a mixture of telecommunications and other services.  MCIm has provided no authority for this position and it should be rejected.


4.
MCIm Resale 4

MCIm Resale 4:
What process should apply for updating End User 911 information? 

The Commission should adopt SBC Missouri’s proposed language because it requires CLECs reselling SBC Missouri’s services to provide SBC Missouri with “accurate and complete information” regarding the CLECs’ end user customers for purposes of E-911 administration.
  MCIm’s proposed language should be rejected because it speaks merely of “update(s)” without regard to accuracy, completeness, or timeliness.

5.
MCIm Resale 5

MCIm Resale 5:
Should the Commission adopt SBC’s liability and indemnity language contain in Appendix Resale? 

SBC MO:
Should the Commission adopt SBC’s Resale liability and indemnity language? 

The Commission should reject the language proposed by MCIm, which purports to address E-911 liability simply by referring to the General Terms and Conditions, because it is wholly inadequate to address liabilities specific to E-911 for resale services.  SBC Missouri needs the limitation of liability and indemnities protection set out in its language in order to offer E-911 services at the applicable rates.  Without it, unquantifiable financial risks and unreasonably large contingent liabilities would be placed upon SBC Missouri and its network.  The rates SBC Missouri proposes for E-911 service do not compensate it for the risk of offering the service and SBC Missouri should not be required to assume this risk. 
  MCIm has offered no justification or evidence to support its claim that SBC Missouri’s language should be rejected.
D.
White Pages Resale


1.
CC White Pages Resale 1

CC White Pages Resale 1:
Should the following listings:  unpublished, unlisted, foreign, enhanced or other listings in addition to the primary listing on a per listing basis, be charged the applicable SBC tariffed rate?


The Commission should adopt SBC Missouri’s proposed language, which provides that listings are resold on a tariffed basis and are not subject to the avoided cost discount, because it is consistent with the requirements of the Telecommunications Act.  Under Section 251(c)(4) of the Act, incumbent local exchange carriers the obligation to resell at wholesale discounted rates applies only to “telecommunications service that the carrier provides at retail to subscribers who are not telecommunications carriers.”  As a listing in the White Pages is not a “telecommunications service.”
  No wholesale discount is applicable.


2.
CC White Pages Resale 2

CC White Pages Resale 2:
Should the rates applicable to this appendix appear in the price schedule? 


The Commission should adopt SBC Missouri’s proposed language, which provides that the rates associated with this attachment are to be contained in the Pricing Appendix, because it will simplify administration of the interconnection agreement for all parties.  For purposes of consistency, all rates applicable to the ICA should be in one place.  Under this contract structure, anyone looking for a rate for whatever service available under the ICA would only need look to the Pricing Schedule.  But if the resale White Pages rates were elsewhere, it could only cause confusion.  The rates should be placed in the pricing schedule along with all of the other rates applicable to the ICA.
  The Commission should reject the CLEC Coalition’s request to create a separate Pricing Schedule in order to maintain a uniform structure throughout all its interconnection agreements.

III.
UNE 

A.
Introduction

The unbundling requirements under the Telecommunications Act of 1996 (“Act” or “1996 Act”) have changed greatly over the last few years.  The change began with the D.C. Circuit’s decision in United States Telecom Ass’n v. FCC, 290 F.3d 415 (D.C. Cir. 2002) (“USTA I”), which vacated the FCC’s unbundling rules in the UNE Remand Order and emphatically reinforced the lesson of AT&T Corp. v. Iowa Utils. Bd., 525 U.S. 366, 388-92 (1999), which is that the Act does not support blanket unbundling or any assumption that “more unbundling is better” (290 F.3d at 425), but rather places important restrictions on unbundling that must be enforced.  The FCC responded in August of 2003 by issuing its Triennial Review Order,
 which significantly cut back on the amount of unbundling ILECs had to provide.  Portions of that order were vacated on review, in part because the FCC still had not applied the Act’s “impairment” requirement strictly enough.  United States Telecom Ass’n v. FCC, 359 F.3d 554 (D.C. Cir. 2004) (“USTA II”).  

Then, in February 2005, the FCC issued its Triennial Review Remand Order (“TRRO”),
 which again significantly cut back on the scope of ILECs’ unbundling obligations.  Among other things, the TRRO placed a “nationwide bar” on the unbundling of local switching, thus eliminating the UNE platform or “UNE-P” on a prospective basis.  The FCC also placed limits on the unbundling of high-capacity loops and dedicated transport by: (1) establishing criteria for when a wire center will be deemed “impaired” under Section 251(d)(2) of the Act; and (2) establishing caps on the number of high-capacity loops or transport facilities a CLEC can obtain to a building or on a specific route.  
One of the CLECs’ rhetorical themes here has been that SBC’s contract language is aimed more at restricting unbundling than promoting it.  That is quite an overstatement, but the fact is that SBC Missouri has proposed language that defines the limits on the scope of its unbundling obligations as well as the affirmative obligations themselves, for they are two sides of the same coin.  If the courts’ repeated rejections of the FCC’s unbundling rules in AT&T Corp., USTA I, and USTA II
 have taught anything, it is that there is no presumption in favor of unbundling and that any proposed unbundling requirement must first pass a rigorous analysis.  Unbundling, therefore, must be circumscribed and tailored to apply only where and when the Act’s requirements are satisfied.  Indeed, the key impact of the TRO and TRRO has not been to expand unbundling or impose affirmative obligations, but rather to steadily define and expand the limits on the scope of ILECs’ unbundling duties.  That is as Congress envisioned, for the 1996 Act is ultimately a deregulatory statute.  H.R. Rep. 104-458 (Preamble to 1996 Act) at 1.
Although the CLECs raise nearly 200 issues, some stand out:

“Section 251(c)(3) UNEs” vs. Section 271 Elements (Section III(B)(1)).  Two somewhat related issues are: (1) whether the qualifier “Sections 251(c)(3)” should precede “UNE” everywhere in the ICA to make clear that the only UNEs being referred to are those required by the lawful and effective FCC rules under Section 251(c)(3); and (2) whether the contract should include any reference to network elements that SBC Missouri is required to provide under the Section 271 competitive checklist.
As discussed above in the context of General Terms and Conditions, the “Section 251(c)(3)” qualifier states the obvious:  In a Section 251/252 ICA, the purpose of which is to implement Sections 251(b) and (c) and the FCC rules, the only “UNEs” referred to necessarily are those required under Section 251.  In fact, the qualifier probably would not even be necessary but for the conduct of the CLECs, which have often refused to amend their ICAs to remove unbundling requirements even after the courts or FCC have held that such requirements are not lawful or effective under Section 251, and which now insist on trying to include Section 271 checklist requirements in Section 251/252 ICAs.  The "Section 251(c)(3)" qualifier is necessary to protect SBC Missouri on both fronts, for it makes clear that at any given point during the life of the contract, SBC’s unbundling obligations are defined by the then-current lawful and effective FCC rules, and also expressly excludes any alleged obligations under Section 271.

Other state commissions have seen through the CLEC rhetoric.
  The Kansas Corporation Commission specifically found that SBC Kansas was not required to include Section 271 obligations in its Section 251/252 ICA.
  Simply put, this is a Section 251/252 arbitration to establish a Section 251/252 ICA.  In such cases, the ILEC’s duty is to negotiate in good faith over “the duties described in paragraphs (1) through (5) of subsection (b) of [Section 251] and this subsection (c) [of Section 251],” and the Commission’s duty is to “ensure that [its] resolution and conditions meet the requirements of section 251 of this title, including the regulations prescribed by the [FCC] pursuant to section 251.”
  Section 271 does not even enter the picture.  By contrast, the FCC alone has exclusive jurisdiction to review applications under Section 271,  determine ongoing compliance with Section 271, review prices for Section 271 checklist items to decide whether they are “just and reasonable,” and to decide whether to forbear from enforcing any aspect of Section 271.
  The FCC has not sub-delegated any of that authority to state commissions, nor could it.
  In short, Sections 251 and 271 “operat[e] independently”
 from a procedural, substantive, and jurisdictional standpoint, and the CLECs’ continued attempt to interject Section 271 into Section 251/252 ICAs should be rejected.
The Embedded Base Rider (Section III (E)).  The TRRO held that several network elements that formerly had to be unbundled no longer have to be unbundled.  It also adopted transition periods for those former UNEs to give CLECs time to move their end users to other service arrangements.  Those transition periods (12-18 months from March 11, 2005) will expire long before the successor ICAs being arbitrated here.  SBC Missouri therefore proposes to have its provision of transition network elements governed by a separate Rider, which technically would be part of the ICA but would be easier to administer if kept as a separate document.  AT&T agrees with the Rider in concept but other CLECs oppose it.  As shown below, that opposition rests only on a desire to negotiate new terms for obsolete products and to unduly complicate the new ICAs by mixing UNE provisions with non-UNE provisions.

Declassification Process (Section III (B)(2)).  Looking forward, and based on the delay and difficulty it has faced in enforcing legal decisions that restrict unbundling, SBC proposes a default transition process that would apply in the future if: (1) the FCC or a court issues a decision that a UNE no longer has to be unbundled and that decision takes effect; and (2) the FCC or court does not dictate its own transition period.  SBC Missouri’s proposal is simply a more specific and effective way to implement a future change of law than relying on the kind of generic change of law provisions that have been used in the past and proven somewhat toothless in enforcing UNE declassifications.  The process also is limited to the kind of change of law that experience tells us is most likely to happen and most likely to cause disputes in the future if no default process is in place – declassification of a UNE.
Commingling (Section III(C)(2)).  The commingling of Section 251 UNEs and wholesale services is a new concept that arose with the TRO and now (with the elimination of the UNE-P) has drawn much attention.  The CLECs raise two main issues:  (1) whether SBC Missouri must commingle Section 251 UNEs with Section 271 offerings; and (2) whether the legal limits on an ILEC’s duty to combine UNEs also apply to commingling.  The answers to both questions are straightforward.  While the TRO originally listed Section 271 checklist items as something that must be commingled, it then issued an Errata removing that language, leaving only the language that focused on commingling with special access or resale services.  That correction demonstrates that Section 271 items are not subject to commingling.  As the Kansas Arbitrator noted when faced with the same issue: “The Coalition cannot seriously believe that the FCC would strike the 271 line in ¶584 with no intended effect.  If that had been the FCC’s intent, it would not have taken the time and effort to make that strike.  The Arbitrator is wholly unconvinced by the Coalition’s argument and finds that SWBT has no duty to include 271 commingling provisions in the successor ICA.”
  

As for the legal limits on combinations (e.g., technical feasibility), combinations are considered a part of commingling--a mere species of combinations.  Indeed, FCC Rule 318(b) establishes a number of eligibility criteria that apply to both combinations and commingling.  Further, the limits on combinations arise from general requirements of technical feasibility that underlie all Section 251 obligations.  All of these indicate that the limits on UNE combinations set forth in Verizon apply to commingling every bit as much.
Definitions of “building” and “fiber based collocator” (Section III (C)(1)(a)).  The CC proposes definitions designed to circumvent the limitations imposed on the unbundling of DS1 and DS3 loops, including the FCC’s cap determinations for such loops.  For example, the CC defines the term “building” in such a way as to permit each and every suite, office, or apartment in a single building structure to be treated as if it were a building in itself – rendering meaningless the FCC’s caps on the number of DS1s and DS3s a CLEC can obtain to any “building.”  In addition, the CC’s definition of “fiber based collocator” conflicts with the FCC’s definition by, among other things, excluding “affiliates in waiting” (e.g., AT&T, because it may be allowed to merge with SBC).  Again, the CC’s definition would effectively eliminate the FCC’s limitations on the unbundling of DS1 and DS3 loops.

SBC Missouri proposes contract language that is consistent with the 1996 Act, the FCC’s rules, the FCC’s orders, and sound operational practices.  This language provides a lawful yet flexible template for addressing the past (former UNEs now in the transition phase), present (current unbundling rules), and future (potential declassifications or other changes in law).  SBC Missouri’s proposed contract and Rider should therefore be approved.
B.
Overarching Issues for Network Elements in New ICAs



1.
SBC Missouri’s “Lawful UNE” Language/Availability of Section 271 Checklist Network Elements


a.
AT&T UNE 1




AT&T UNE 2(b)




CC UNE 1




CC UNE 49



CC UNE 57




CC UNE 60




CC UNE 67



MCIm UNE 2




Navigator UNE 1




Sprint UNE 1




WilTel OE LEC 1(a)




WilTel UNE 1

AT&T UNE 1:
Is it appropriate for the term ICA to include the term “lawful” UNE?

SBC MO:
(a) Should the ICA obligate SBC Missouri to continue to provide network elements that are no longer required to be provided under applicable law or should the ICA clearly state the SBC Missouri is required to provide only UNEs that it is lawfully obligated to provide under Section 251(c)(3) of the Act.


(b)  Has federal law on unbundling preempted state law so that the Commission may not order unbundling of network elements beyond those required by the FCC?



(c) Should the temporary rider be referenced in Attachment 6 when it will ultimately expire in less than 18 months.

AT&T SBC/MO 2(b):
Should the Agreement require SBC Missouri to provide UNEs when they are not required under Section 251 of the Act (i.e. when they are arguably required under state law or Section 271)?

CC UNE 1: 
(a) Section 271 unbundled network elements:  Should SBC be required to make available under this interconnection agreement all of the network elements it is required to unbundle under Section 251 and under Section 271?

(b) “Lawful UNEs:”   See issue statement for Issue # 2 below.

 
(c) Pricing of Section 271 network elements:  What will be the pricing of network elements that are no longer provided as unbundled network elements under Section 251, but must be made available to CLEC under Section 271?

(d) Declassification and Reclassification of Network Elements under Section 251, and updating wire center classifications:  Should the agreement contain a self-executing process for reinstating unbundled network elements that have been “Declassified” by the FCC, if that Declassification is overturned or if the classification of one or more of SBC’s wire centers changes?  What process should apply to updating the classification of wire centers?  See Sections 1.2.1, 1.2.2 and 1.2.6.  This Issue is addressed in Section A.2 below. 

(e) UNE combinations during the transition plan:   Should the Attachment clearly state that SBC must provide combinations of Section 251 UNEs so long as those Section 251 elements must be made available under the Transition Plan?

SBC MO:
Should the ICA obligate SBC to continue to provide network elements that are no longer required to be provided under applicable law or should the ICA clearly state that SBC is required to provide only UNEs that it is lawfully obligated to provide under Section 251(c)(3) of the Act?


(a) How are wire centers (and associated buildings and routes) that meet the FCC’s TRO Remand Order criteria to be characterized under this Agreement?  This issue is addressed in Section III(B)(1)(c) below.
CC UNE 49:
Is inclusion of the term “lawful” as applied to unbundled network elements as SBC has defined that term appropriate since its use permits SBC to unilaterally determine what is or is not a “lawful” network element?

SBC MO:
Should the ICA obligate SBC to continue to provide network elements that are no longer required to be provided under applicable law or should the ICA clearly state that SBC is required to provide only UNEs that it is lawfully obligated to provide under Section 251(c)(3) of the Act?
CC/SBC MO UNE 57:
Should the ICA obligate SBC to continue to provide network elements that are no longer required to be provided under applicable law or should the ICA clearly state that SBC is required to provide only UNEs that it is lawfully obligated to provide under Section 251(c)(3) of the Act?

CC/SBC MO UNE 60:
Should the ICA obligate SBC to continue to provide network elements that are no longer required to be provided under applicable law or should the ICA clearly state that SBC is required to provide only UNEs that it is lawfully obligated to provide under Section 251(c)(3) of the Act?

CC/SBC MO UNE 67:
Should the ICA obligate SBC to continue to provide network elements that are no longer required to be provided under applicable law or should the ICA clearly state that SBC is required to provide only UNEs that it is lawfully obligated to provide under Section 251(c)(3) of the Act?

MCI/SBC MO UNE 2:
Which parties’ definition of Lawful UNE should be included in the Agreement?

NAVIGATOR/SBC MO UNE 1:
Should the ICA obligate SBC to continue to provide network elements that are no longer required to be provided under applicable law or should the ICA clearly state that SBC is required to provide only UNEs that it is lawfully obligated to provide under Section 251(c)(3) of the Act?

What are the appropriate geographic restrictions in which SBC is obligated to provide access to UNEs?  This issue is addressed below in AT&T UNE 4.
SPRINT UNE 1:
Should SBC MISSOURI agree to provide access to unbundled network elements in accordance with specific references to applicable law?


SBC MO:
Should SBC MISSOURI only be required to provide Lawful Unbundled Network Elements in accordance with Federal Law?

WILTEL UNE 1:
Should the ICA contain language that would exclude from the ICA’s generally applicable change of law provisions any change in SBC’s legal obligations to provide access to UNEs and permit SBC to unilaterally alter its legal contractual obligations under the ICA?

SBC MO:
Should the ICA obligate SBC to continue to provide network elements that are no longer required to be provided under applicable law or should the ICA clearly state that SBC is required to provide only UNEs that it is lawfully obligated to provide under Section 251(c)(3) of the Act?


The Commission should adopt SBC Missouri’s proposed language, including its proposed term “Lawful UNEs”
 which is defined as follows:

Lawful UNEs Appendix, Sec. 1.2.1:  SBC Missouri shall be obligated to provide UNEs only to the extent required by Section 251(c)(3) of the Act, as determined by lawful and effective FCC rules and associated lawful and effective FCC and judicial orders, and may decline to provide UNEs to the extent that provision of the UNE(s) is not required by Section 251(c)(3) of the Act, as determined by lawful and effective FCC rules and associated lawful and effective FCC and judicial orders.  UNEs that SBC Missouri is required to provide pursuant to Section 251(c)(3) of the Act, as determined by lawful and effective FCC rules and associated lawful and effective FCC and judicial orders shall be referred to in this Agreement as “Lawful UNEs.”

The Commission should do so because this definition: (1) restates what is indisputably true under the law – SBC Missouri is only required to provide unbundled network elements that have lawfully been found to meet the federal standards for unbundling and that the FCC has required to be unbundled in its orders pursuant to section 251(c)(3); and (2) will ensure that SBC Missouri is not agreeing to provide unbundled access or TELRIC-pricing beyond that which is required by federal law.
  Further, the term “Lawful UNEs” or “Section 251(c)(3) UNEs” distinguishes such network elements from “declassified” network elements, which are those that, under FCC and court decisions, are not required to be unbundled under governing law.
  With the expiration of the M2A and the arbitration of a new ICA, the FCC’s decisions declassifying UNEs must be implemented without execution or delay.
  Thus, declassified UNEs should not be placed in ICAs as UNEs because it would thwart the transition of these network elements from ICAs to commercial agreements.
  Although SBC Missouri believes the term “Lawful UNEs” is appropriate, it is willing to use the term “Section 251(c)(3) UNEs” so long as that term is defined substantively the same as reflected above.
  In Kansas, the Arbitrator ordered that the parties use the phrase “Section 251(c)(3) UNEs,” and SBC Missouri would support a similar decision here.

The Commission should also adopt SBC Missouri’s proposed language because it makes clear that SBC Missouri is not obligated to provide UNE combinations or commingled arrangements involving declassified elements given the TRO, USTA II, and TRRO decisions. The FCC rules and the Verizon decision
  limit SBC Missouri’s obligation to combine network elements to UNEs under Section 251 only (47 C.F.R. §51.315 speaks only of combining UNEs with other UNEs, or with network elements possessed by the CLEC).  More importantly, SBC Missouri should not be compelled to unbundle a network element when FCC rules and associated FCC and judicial orders say the opposite.  SBC Missouri’s proposed language also clarifies that required commingling arrangements are limited to those required by the Act.  This language is important to make clear, for example, that while SBC Missouri understands its obligations to commingle Section 251 UNEs and other wholesale services such as special access, the FCC’s Errata to the TRO
 clarified that ILECs such as SBC Missouri are not required to offer commingling arrangements consisting of Section 271 offerings.


AT&T, the CC, and Navigator oppose the term “Lawful UNEs”
 for two reasons, but both are baseless.  First, they seek to expand the scope of SBC’s unbundling obligations well beyond anything contemplated or allowed by Section 251(c)(3).  Specifically, they assert that the M2A – a Section 251/252 ICA – also should encompass unbundling duties that allegedly arise under Section 271 of the Act or under state law.  There is no basis for that position.  The express purpose of Section 252 ICAs is to implement “a request for . . . network elements pursuant to Section 251,” and such agreements are reviewed to determine whether they “meet the requirements of Section 251, including the regulations prescribed by the [FCC] pursuant to Section 251.”  47 U.S.C. § 252(a), (c)(1), (e)(2)(B) (emphasis added).  
Sections 251 and 252 say nothing about implementing Section 271 checklist
 obligations via ICAs.  To the contrary, Section 251(c)(1) specifically states that the obligation of ILECs and CLECs is to negotiate "agreements to fulfill the duties described in paragraphs (1) through (5) of subsection (b) of this section and this subsection."
  That language plainly limits the proper subject matter of ICAs, and it does not include Section 271.  Moreover, the FCC expressly stated in the TRO that Sections 251 and 271 “operat[e] independently” and that the scope of obligations under the two provisions is different.
  The D.C. Circuit reached the same conclusion.
  

For example, network elements required to be unbundled under Section 251(c)(3) must be provided at TELRIC-based prices pursuant to Section 252(d)(1), whereas elements provided under the Section 271 competitive checklist are provided at market-based just and reasonable prices pursuant to Sections 201 and 202 of the federal Communications Act.
  ILECs are required to combine network elements unbundled under Section 251(c)(3), but there is no requirement to combine elements provided under Section 271 with other elements.
  

Additionally, while state commissions are authorized to arbitrate and approve Section 251/252 interconnection agreements, they do not have authority to enforce Section 271 or determine SBC Missouri’s ongoing compliance with Section 271.  Rather, Section 271(d)(6) makes clear that the FCC, and only the FCC, has authority to enforce or determine satisfaction of  Section 271 or ongoing compliance with Section 271.  The FCC also has exclusive jurisdiction over the pricing of Section 271 offerings, for those prices are governed by Sections 201 and 202 of the federal Communications Act.
 Similarly, under 47 U.S.C. § 160(c), the FCC alone can decide whether to forbear from enforcing the requirements of Section 271,
 something a state commission could not do if it injected itself into the business of requiring Section 271 elements to be included in an ICA.   There is no provision in Section 271 providing any role to state commissions – not even a consultative role – with respect to the ongoing obligations of the BOCs once they have received approval.  Consistent with this law, the Seventh Circuit has held that a state commission cannot “parlay its limited role in issuing a recommendation under section 271” to impose substantive requirements under the guise of Section 271 authority.  Indiana Bell Tel. Co. v. Indiana Util. Reg. Comm’n, 359 F.3d 493, 497 (7th Cir. 2004).  
Given this plain language, there is no authority for imposing any alleged Section 271 obligations as part of a Section 251 ICA.  The Kansas Arbitrator and the Kansas Corporation Commission recently came to this same conclusion in a proceeding involving many of the same parties as have litigated this arbitration.
  Specifically, the Kansas Arbitrator determined:

The Arbitrator finds SWBT’s proposed language to be consistent with the provisions of the Act and FCC rules.  Section 251 unbundling obligations are independent of SWBT’s §271 unbundling obligations.  While SWBT may be relieved of certain §251 unbundling obligations, it will still be obligated to unbundle certain network elements under §271.  Section 251 UNEs are priced at the total element long run incremental cost (TELRIC) methodology
, whereas §271 UNEs are priced at market rates.
  Due to the independent nature of §251 obligations vis-à-vis §271 obligations, the Arbitrator finds that SWBT is not required to meld §271 into §251 arbitrations.

That determination was upheld on appeal to the Kansas Corporation Commission, which stated:

3.
Both the CLEC Coalition and AT&T provided Comments urging the Commission to reverse the Determination that 271 issues should not be included in the Agreement.
  The Commission has reviewed the arguments presented by the parties and finds it agrees with the Arbitrator.  In addition to the reasons set out by the Arbitrator, the Commission observes that the Federal Communications Commission (FCC) in the TRO stated at page 14:

Where a checklist item is no longer subject to section 251 unbundling, section 252(d)(1) does not operate as the pricing standard.  Rather, the pricing of such items is governed by the “just and reasonable” standard established under sections 201 and 202.

Paragraph 656 of the TRO is titled: Prices, Terms and Conditions.  The FCC addresses “network elements that are unbundled by BOCs solely because of the requirement set forth in section 271” and finds that sections 201 and 202 govern.  Sections 201 and 202 of the Federal Act provide authority to the FCC, but provide no authority to state commissions to establish prices for services required to be provided pursuant to section 271.  The TRO
, makes this very explicit at ¶664:

Whether a particular checklist element’s rate satisfies the just and reasonable pricing standard of section 201 and 202 is a fact specific inquiry that the Commission will undertake in the context of a BOC’s application for section 271 authority or in an enforcement proceeding pursuant to section 271(d)(6).

47 U.S.C. §271(d)(6) makes clear that enforcement of Section 271 obligations is reserved to the FCC.  The Commission finds that it cannot require inclusion of provisions in a section 252 interconnection agreement, which it has no authority to enforce.


At the hearing, the CC claims that the KCC’s decision only applied to the “whereas clause” issue and did not signal a rejection of the CC’s position on inclusion of Section 271 elements in the body of the agreement.
  Although the CC’s position attempts to distinguish the KCC decision went beyond absurd, it has not been conclusively demonstrated to be false.  After a complete analysis of the position and an examination of appealable FCC decisions, the Arbitrator concluded as follows:
20.  The Arbitrator concludes that the FCC has preemptive jurisdiction over 271 matters.  Consequently, the Arbitrator rejects the Coalition's proposal to include in the successor agreement 271 prices, terms and conditions.


21.  Even if the FCC did not possess such preemptive jurisdiction, the Arbitrator would still reject the Coalition's proposal.  The avowed purpose of the proposal of including 271 items in the ICA is to provide a means by which the Coalition could serve new customers via UNE-P:

* * * 

22.  This scheme is blatantly contrary to the FCC's determination that CLECs must "submit orders to convert their UNE-P customers to alternative arrangements within twelve months of the effective date of this order.  This transition period shall apply only to the embedded customer base, and does not permit competitive LECs to add new customers using unbundled access to local circuit switching.

See also Order Dissolving Temporary Standstill and Granting in Part and Denying in Part, Petitions for Emergency Relief, Alabama Public Service Commission, Docket No. 29393, May 25, 2005, wherein the Alabama Commission states:

With regard to MCI’s argument that BellSouth has an independent obligation to provision UNE-P switching pursuant to §271 of the Telecommunications Act of 1996, we conclude, as did the court in Mississippi PSC, that given the FCC’s decision “to not require BOCs to combine §271 elements no longer required to be unbundled under §251, it [is] clear that there is no federal right to §271 based UNE-P arrangements.”
  This conclusion is further bolstered by the fact that the ultimate enforcement authority with respect to a regional Bell operating company’s alleged failure to meet the continuing requirements of §271 of the Telecommunications Act of 1996 rests with the FCC and not this Commission.  MCI’s argument that there is an independent obligation under §271 to provide UNE-P is accordingly rejected.

There also is no basis for including any reference to state-imposed unbundling duties.  State commissions do not have independent authority to impose unbundling requirements.  While some states legislatures, including Illinois, have specifically empowered the state regulatory authority to order network unbundling, nothing in Missouri law give this Commission authority to order unbundling of incumbent’s network.  But even if the legislature had purported to vest such authority in this Commission, it could not lawfully override decisions of the FCC under the Act.  The D.C. Circuit made this clear in USTA II when it held that the FCC alone must make unbundling decisions and cannot delegate that authority to state commissions.
  If that authority cannot even be sub-delegated by the agency to whom Congress gave it, then it obviously cannot be seized by the state commissions on their own.
  The FCC also has held that state commissions cannot require any unbundling of a network element where the FCC has already held that the element is not to be unbundled.
  Moreover, unlike states like Illinois which have promulgated legislation seeking to adopt state unbundling rules, nothing in Missouri statutes gives the Commission authority to impose unbundling obligations even if federal law permitted independent state action.
The CLECs also oppose the term “Lawful UNEs” language by claiming that SBC Missouri could somehow “unilaterally” decide that UNEs have been declassified.
  That is not what the language does.  As SBC Missouri’s proposed language makes clear, it is the “lawful and effective FCC rules and associated lawful and effective FCC and judicial orders” that determine whether a network element has been declassified, not SBC.  Thus, if an FCC unbundling requirement is in place, SBC Missouri must provide unbundling, but if there is no such requirement or a former unbundling requirement has been vacated or enjoined by the courts, SBC has no unbundling duty and the CLECs have no right to unbundled access.  To the extent the CLECs dispute whether a declassification order is “lawful” and “effective,” they can raise that issue through the contract’s dispute resolution process when SBC Missouri sends its declassification notice, and SBC Missouri will continue providing the UNE in question until the dispute is resolved.  That should remove concerns about “unilateral” actions by SBC Missouri, and thus remove any doubt about the viability and utility of the “Lawful UNEs” label. 
The Commission should reject Navigator’s language regarding “reinstated” UNEs for the reasons set forth in Section III(B)(2), Process “Declassifying Particular §251 UNEs in the Future,” below.
  The Commission should also reject Navigator’s proposed language because it contemplates that a wire center might somehow lose its designation as a Tier 1 or Tier 2 wire center, after having satisfied the FCC’s TRRO criteria.  This proposal is in direct contravention to 47 C.F.R. §51.319(e)(3)(i) and (ii), which provide that once wire center designations have been met, they cannot be later reclassified from Tier 1 to Tier 2/3 or from Tier 2 to Tier 3.  On the other hand, a Tier 3 wire center can later be classified as Tier 1 or Tier 2, which Navigator acknowledges, but Navigator sets up an elaborative dispute process relative to that designation, which is not more than an attempt to avoid the legitimate application of the TRRO’s rules to wire centers that qualify as Tier 1 or Tier 2.
The Commission should reject WilTel’s language because it would require SBC Missouri to comply with all obligations set forth in the UNE Appendix until the ICA is amended in accordance with the change of law provisions in the ICA.  There is no need to wait until the end of a lengthy “change in law” process (which inevitably requires not only negotiation, but often dispute resolution proceedings or arbitrations) to establish transitional processes for the declassification of network elements by the TRO, USTA II, the TRRO, or any future decision which declassifies a network element.  By establishing the appropriate processes now in the ICA, the Commission can avoid the issue being raised in future post-interconnection disputes, and can thus conserve the time of the Commission and all parties involved.


b.
AT&T UNE 4



CC UNE 4

AT&T/SBC MO UNE 4:
Must AT&T meet certain conditions in order to access and use any UNEs?

CC UNE 4:
Is SBC obligated to provide access to UNEs in its entire certificated local exchange area without any other geographic restriction?
SBC MO:
Must CLEC meet certain conditions in order to access and use any UNEs? 


The Commission should adopt SBC Missouri’s proposed language regarding accessing those UNEs that remain after the TRO and the TRRO.  In the AT&T/SBC Missouri ICA, SBC Missouri’s proposed language which: (1) requires the CLEC to be a telecommunication carrier, consistent with Section 251(c)(3)); (2) requires the CLEC to use Lawful UNEs (or Section 251(c)(3) UNEs) for the provisioning of a telecommunication service, consistent with Section 251(c)(3); (3) requires the CLEC to notify SBC Missouri if the CLEC ceases to be a telecommunications carrier; and (4) restricts the CLECs from using UNEs for wireless and long distance services, consistent with Rule 51.309(b).  AT&T has offered no competing language and, therefore, SBC Missouri’s proposed language should be accepted.  
  

SBC Missouri’s proposed language in the CC/SBC Missouri ICA similarly appropriately addresses conditions for accessing UNEs.  Specifically, SBC Missouri’s proposed language: (1) only requires it to provide access to UNEs in its incumbent local exchange territory [which for the reasons discussed in AT&T GT&C 1(a) (set forth in  Section I(A)(1) of this Brief) in that is all that Section 251 of the Act requires]; (2) requires the CLEC to notify SBC Missouri if the CLEC ceases to be a telecommunications carrier; and (3) restricts the CLECs from using UNEs for wireless and long distance services pursuant to Rule 51.309(b).   The Commission should reject the CC’s proposed language because it improperly seeks to expand the scope of SBC Missouri’s statutory obligation to provide UNEs, including a reference to Section 271 which is an inappropriate reference in a Section 251 ICA, for the reasons set forth in Section III(B)(1)(a) of this Brief.

c.
CC UNE 1—SBC MO’s 1(a)

The Commission should reject the CC’s proposed language in Section 1.2.6 because it does not correctly characterize the FCC’s recent determinations with regard to wire centers (and associated routes and buildings) where CLECs are no longer impaired without access to certain UNEs.  With respect to wire center designations as “Tier 1, Tier  2, or Tier 3,” the CC’s language is inappropriate because: (1) it contemplates that a wire center might somehow lose its designation as a Tier 1 or Tier 2 wire center, in contradiction to Rule 51.319(e)(3)(i) and (ii), which provide that once theses designations are determined, they cannot be later reclassified from Tier 1 to Tier 2 or 3 or from Tier 2 to Tier 3; and (2) although the CC acknowledges that a Tier 3 wire center can later be declassified as a Tier 1 or Tier 2 wire center, it sets up an elaborate dispute process relative to that designation in contravention of the TRRO in which the FCC set up a wire center designation process that is both objective and reliable.


d.
AT&T Rider 1

AT&T Rider 1:
Should the ICA, including the Rider, only include 251(c)(3) obligations or should it include all 251, 271, and state law obligations?

SBC MO:
(a) Should the ICA obligate SBC to continue to provide network elements that are no longer required to be provided under applicable law or should the ICA clearly state that SBC is required to provide only UNEs that it is lawfully obligated to provide under Section 251(c)(3) of the Act?  This issue is addressed below as well as in AT&T UNE Issues 1 and 2.


(b) Does the FCC’s rules allow for the state Commissions to impose additional unbundling obligations?


(d) Should declassified entrance facilities be defined as dedicated transport that does not connect a pair of wire facilities to a CLEC’s network with SBC Missouri’s network?


(e) Have DSO level dedicated transport been declassified in accordance with the TRO?


The Commission should adopt SBC Missouri’s proposed language in the Whereas Clause, Section 1.1(i), and 2.1(ii) which clarifies that SBC Missouri is only obligated to provide UNEs to the extent required by Section 251(c)(3) of the Act as determined by lawful and effective FCC rules and associated FCC and judicial orders, just as the Kansas Arbitrator did.
  Specifically, the FCC has made it clear that “entrance facilities” do not fall under an ILEC’s Section 251(c)(3) unbundling requirements nor do they constitute a separate UNE.
  Entrance facilities are properly defined as: “dedicated transport that does not connect a pair of SBC Missouri wire centers which includes, but is not limited to, transmission facilities that connect CLEC’s network with SBC Missouri’s network, regardless of the purpose of the facilities.”  Further, the FCC has not made an affirmative determination that DS0 dedicated transport satisfies the necessary and impair criteria and that it must be unbundled; therefore it need not be and SBC Missouri’s language clarifies this fact.


The Commission should reject AT&T’s proposed language in Section 3.1 of the Embedded Base Rider because it would allow AT&T to invoke state law to improperly attempt to impose additional unbundling requirements on SBC Missouri.  Specifically, such language seeks to allow AT&T to submit orders for adds, changes, and moves regarding its embedded base of UNE-P as of the effective date of the TRRO and for the duration of the transition plan, which directly conflicts with the TRRO and the FCC’s rules.
  Specifically, the FCC emphasized, the transition plan “does not permit competitive LECs to add new UNE-P arrangements using unbundled access to local circuit switching pursuant to section 251(c)(3).”
  Further, the new local circuit switching rule (51.319(d)) unambiguously states that “requesting carriers may not obtain new local switching as an unbundled network element.”  Adding a new mass market UNE-P line, even for a pre-existing customer necessarily requires that a CLEC “obtain new local switching” as a UNE in contravention of the new rule.  AT&T’s proposed language must, therefore, be rejected.



e.
MCIm UNE 1

MCIm/SBC MO UNE 1:
What are the appropriate geographic limitations of SBC Missouri’s obligation to provide access to network elements?


The Commission should adopt SBC Missouri’s proposed language because it clarifies that SBC’s unbundling obligations arise only within SBC Missouri’s incumbent territory.  Specifically, Section 251(c) established additional duties of ILECs.  Section 251(h), in turn, limits the ILEC’s obligations with respect to an “area.”  See also Section III(B)(1)(a) of this Brief.  Failure to acknowledge the Act’s geographic limitations in the UNE Appendix risks a contract dispute later.



f.
MCIm UNE 4



WilTel UNE 4

MCIm/SBC MO UNE 4:
When describing SBC Missouri’s obligation to provide access to unbundled Network Elements, should the contract include a reference to the Section 251(d)(2) “necessary and impair” standards?
WILTEL UNE 4:
Is it reasonable to place into ambiguity under the ICA whether the FCC has properly found a network element to be subject to unbundling obligations?
SBC MO:
Is SBC obligated to provide access to UNEs that have never been or may formerly have been UNEs?

The Commission should adopt SBC Missouri’s proposed language which contains references to the necessary and impair standard contained in Section 251(d)(2) because: (1) it is a fundamental standard regarding UNEs and should be expressly included in the ICA that will govern the parties’ use of UNEs; (2) it forms the only basis for the CLECs’ ability to obtain UNEs; (3) it affirms that SBC Missouri has no obligation to provide a given network element as a UNE unless that network element has not only been met, but  continues to meet, the standards as set forth in Section 251(d)(2) of the Act (and that it is not agreeing to provide any elements that do not meet those standards pursuant to the ICA); and (4) it will ensure that if a network element does not meet the necessary and impair standard as determined by the FCC, that network element should be considered declassified and will not be available to a CLEC as a UNE.
  The FCC alone has the authority to determine whether a network element satisfies the necessary and impair test.

2.
Process “Declassifying” Particular §251 UNEs in the Future



a.
AT&T UNE 2(a)




AT&T UNE 2(c)




CC UNE 2




MCIm UNE 3




Navigator UNE 3




Sprint UNE 3




WilTel UNE 2

AT&T/SBC MO 2(a):
How should the parties reflect the declassification of certain UNEs by the FCC in its TRO, as affirmed by the USTA II decision and the TRRO?

AT&T UNE 2(c):
Should SBC be required to follow the change of law process instead of unilaterally implementing future changes in UNEs that SBC is obligated to provide?

SBC MO:
What is the appropriate transition and notification process for UNEs included in the Agreement, but for which SBC Missouri is later found to be no longer obligated to provide?

CC UNE 2:
(a) Lawful FCC rules and lawful judicial orders:  Does Section 1.2.1 as drafted by SBC provide clear information to CLEC with respect to the unbundled network elements to which it will have access, or does it leave open to SBC’s interpretation and SBC’s control which network elements are “lawful” and thus will be available to CLEC?

(b) Cost-based rates for interconnection facilities:  Is CLEC entitled under paragraph 140 of the TRRO to interconnection facilities set at cost-based rates?  This issue is addressed in Section III(C)(2)(b) below.

(c) DS0 Transport under Section 251:  Is DS0 transport no- longer available as an unbundled network element under Section 251?

(d) Statement of transition plan and definition of embedded customer base:  Should the attachment include a definition of the term “embedded customer base” in light of its importance to the transition plan and, if so, should CLECs’ definition be adopted?

(e) Subloop Issues in Section 13.0 and 13.1:  Subloop issues are addressed later in the DPL and will not be taken up at hearing.

SBC MO:
What is the appropriate transition and notification process for UNEs SBC MISSOURI is no longer obligated to provide?

MCI UNE 3:
What procedures should apply when there has been a change of law event affecting the obligations to provide UNEs?

SBC MO:
Should the UNE Appendix contain transition procedures in the event of declassified UNEs, in addition to change of law rights under the GTCs?

NAVIGATOR/SBC MO UNE 3:
What is the appropriate transition and notification process for UNEs SBC MISSOURI is no longer obligated to provide?

SPRINT UNE 3:
Should changes in SBC MISSOURI’S unbundling obligation due to lawful action be incorporated into the terms and conditions pursuant to the change in law provisions in the agreements General Terms and Conditions?

SBC MO:
What is the appropriate transition and notification process for UNEs SBC MISSOURI is no longer obligated to provide?

WILTEL UNE 2:
WilTel references WilTel UNE 1 for its Issue Statement

SBC MO:
What is the appropriate transition and notification process for UNEs SBC MISSOURI is no longer obligated to provide?


The Commission should adopt SBC Missouri’s proposed language which specifies: (1) that “Declassified” or “Declassification” is a term used to describe the situation where SBC Missouri is not required, or is no longer required, to provide a network element on an unbundled basis pursuant to governing law; and (2) that declassification (or delisting) occurs in at least three different ways: (a) when an unbundling rule or definition of a network  element has been lawfully modified to no longer designate an item as a UNE; (b) when an unbundling rule is vacated or withdrawn; or (c) when a network element has been determined to no longer be required to be unbundled because CLECs are no longer considered impaired without access to that element on an unbundled basis.
  Declassified elements should not be included in Appendix UNE, the Pricing Appendix, or Pricing Schedule.
  

The Commission should also adopt SBC Missouri’s proposed language because it provides clarity and fairness regarding the implementation of declassified UNEs if the FCC does not prescribe a transition plan on its own.
  Specifically, under this default method, SBC Missouri will provide 30 days notice that an item or category of items otherwise included in the Attachment UNE as a Lawful UNE has been declassified.  Upon that notice, a CLEC has several choices: it may use its own facilities to serve the customer, it may lease facilities from a third party, it may negotiate a different service arrangement with SBC, or it make take service under an SBC tariff.  If the CLEC does not request discontinuance of the former UNE or make other arrangement by the end of 30 days, SBC Missouri can replace and/or re-price the item accordingly.  SBC Missouri will continue to provide the item as a “UNE” during the 30 day period between the notice and the discontinuance or re-pricing and/or replacement of the product.  

The Commission should reject AT&T’s version of the TRO declassified element list, which would require SBC Missouri to: (1) make entrance facilities available even though the FCC declassified entrance facilities in the TRO and confirmed that declassification in the TRRO; and (2) make DS0 level transport available even though it has not been classified as a UNE.  Further the Commission should reject AT&T’s declassification language because it may require declassification to be dealt with via a change in law process, which would shift the burden of implementing declassification to the Commission because the change in law process typically requires negotiation and almost inevitably dispute resolution which is often performed before the state commission.

The Commission should reject the CC’s proposed language because it requires SBC Missouri to offer DS0 transport as a UNE; in other words, it requires the FCC make a finding of non-impairment before “Declassification” will occur.  This is not the proper standard for unbundling.  The FCC’s job is to determine what elements must be unbundled under Section 251.  In the absence of an FCC finding requiring unbundling, there is no requirement.  The FCC has no rule that requires SBC Missouri to offer DS0 transport as a UNE; therefore, SBC Missouri has no obligation to provide DS0 transport as a UNE.
  The Commission should also reject the CC’s proposed implementation plan regarding declassified elements because the CLEC’s language requires SBC Missouri to: (1) provide a UNE at TELRIC or state-set prices even after it is declassified as long as the element is also required under Section 271 (as SBC Missouri explained in Section III(B)(1)(a) above, this is improper); and (2) to provide and permit commingling and combining of the declassified UNEs that were previously not available (i.e. were declassified), without a process regarding provisioning of these element and an ICA to cover the terms and conditions under which those network elements would be provided.

The Commission should reject MCIm’s and Sprint’s proposed language because it would require SBC Missouri to comply with all obligations set forth in the UNE Appendix until the ICA is amended in accordance with the change of law provisions in the ICA.  There is no need to wait until the end of a lengthy “change in law” process (which inevitably requires not only negotiation, but often dispute resolution proceedings or arbitrations) to establish transitional processes for the declassification of network elements by the TRO, USTA II, the TRRO, or any future decision which declassifies a network element.  By establishing the appropriate processes now in the ICA, the Commission can avoid the issue being raised in future post-interconnection disputes, and can thus conserve the time of the Commission and all parties involved.

The Commission should reject Navigator’s proposed language because: (1) Navigator proposes to retain terms and conditions in the ICA for network elements that the FCC has, in the TRRO, declassified as UNEs, which would cause unnecessary administrative work and confusion and should, therefore, be addressed in the Temporary Embedded Base Rider; and (2) it includes language identifying types of business customers which is inappropriate because: (a) the FCC did not say embedded base of business customers, it said embedded customer base; and (b) it is immaterial whether Navigator’s customers have signed contracts with them, the rules for embedded base refer to UNEs in place as of March 11, 2005.  That is why the FCC says: “[t]his transition period shall apply only to the embedded customer base, and does not permit competitive LECs to add new UNE-P arrangements using unbundled access to local circuit switching pursuant to section 251(c)(3) except as otherwise specified in this Order.”
 Navigator’s proposed language appears to be an attempt to require SBC Missouri to continue to provide new UNE arrangements to service Navigator’s end users in direct contradiction to the TRRO.
 
The Commission should reject WilTel’s proposed language because, in Section 2.5.2, it contains a 90 day transition period, which is entirely too long a period for SBC Missouri to continue to provide a network element that it is under no legal duty to provide since the network element has been declassified. 

b.
CC UNE 1(d) 
Navigator UNE 2

NAVIGATOR/SBC MO UNE 2:
Is it appropriate to include a provision to instantly include elements that may be found to be UNEs after approval of the Agreement (so-called “Reclassified” elements)?

The Commission should reject the CC’s and Navigator’s proposed language allowing for the possibility that the FCC or a Court would reclassify a network element as a UNE during the course of this ICA because the declassifications by the TRO are final and no longer appealable so those declassifications cannot be affected by any court action.  As to the TRRO, even if a court were to vacate the FCC’s declassifications or determinations in that order, the same result would apply -- those network elements would not be required to be unbundled because previous FCC orders and rules requiring unbundling have been vacated by court decisions such as USTA II, which are all final and non-appealable.
  If the FCC reclassifies a network element (which is sure speculation), the FCC will undoubtedly describe how it will be reimplemented.  Further, the CLECs proposed language is inappropriate because if a UNE were to be reinstated and the FCC did not describe how it were to be implemented, the parties would have to negotiate provisioning, pricing, and other terms and conditions necessary to establish a business understanding between the Parties and would need those terms and conditions set forth in an ICA.  For that reasons, reclassification, if any, should be handled via the Parties’ change in law provisions and incorporated into the ICA via an amendment.



c.
AT&T UNE 3



CC UNE 3



CC UNE 10



WilTel UNE 10



WilTel UNE 13
AT&T UNE 3:
Should SBC Missouri provide UNEs to AT&T without use or access restriction, except for those provided in 47 C.F.R. 51.318, and as otherwise provided in the ICA?
SBC MO:
Should SBC Missouri be obligated to provide combinations or commingled elements involving Declassified Elements?
CC UNE 3:
Among commingled arrangements that SBC is obligated to provide to CLECs, is SBC required to provide a commingled arrangement that consists of or includes an unbundled network element under Section 251 and an unbundled network element under Section 271?

SBC MO:
Should SBC be obligated to provide combinations or commingled elements involving Declassified Elements?

CC/SBC MO UNE 10:
Is SBC obligated to allow commingling of 47 USC 271 checklist items UNEs?
WILTEL UNE 10:
What terms should govern WilTel’s right to commingle UNEs with non-Section 251 elements?

SBC MO:
Should SBC be obligated to provide combinations or commingled elements involving Declassified Elements?

WILTEL UNE 13:
Should the ICA contain language that would permit SBC to unilaterally alter its legal contractual obligations under the ICA?

SBC MO:
Should SBC be required to commingle network elements that are not Lawful UNEs?

The Commission should adopt SBC Missouri’s proposed language in Section 1.7.5.4 (AT&T), Sections 1.2.5.2, 2.18.8 and 2.9 (CC), and Sections 17.1 through Section 17.6 and Section 2.17.6 (WilTel) because it is consistent with the TRO, USTA II, and the TRRO and specifies that SBC Missouri is not obligated to provide combinations or commingled elements involving declassified elements.
  The FCC rules and the Verizon decision
 limit SBC Missouri’s obligation to combine network elements to UNEs under Section 251 only (Rule 51.318 speaks only of combining UNEs with other UNEs, or with network elements possessed by the CLEC).  More importantly, SBC Missouri should not be compelled to unbundle a network element when FCC rules and associated FCC and judicial orders say the opposite.

SBC Missouri’s proposed language also clarifies that required commingling arrangements are limited to those required by the Act.
  This language is important to make clear, for example, that while SBC Missouri understands its obligations to commingle Section 251 UNEs and other wholesale services such as special access, the FCC’s Errata to the TRO
 clarified that ILECs, such as SBC Missouri, are not required to offer commingling of UNEs and Section 271 offerings.  AT&T’s and WilTel’s proposed language would require SBC to commingle Section 271 checklist items, despite the FCC’s clear determination to the contrary, and, therefore, should be rejected.  

That ILECs have no duty to commingle Section 271 items is evident when one reviews the relevant law.  After initially including Section 271 checklist items among the things that are subject to commingling, the FCC later amended the TRO to remove Section 271 checklist items from that group.  Specifically, paragraph 584 of the TRO originally defined an incumbent’s commingling duty to “include[] any network elements unbundled pursuant to section 271.”  In its September 17, 2003 Errata to the TRO, however, the FCC removed that language from paragraph 584, clearly establishing that Section 271 checklist items are not subject to commingling.  The Errata amended paragraph 584 as follows:

As a final matter, we require that incumbent LECs permit commingling of UNEs and UNE combinations with other wholesale facilities and services, including any network elements unbundled pursuant to section 271 and any services offered for resale pursuant to section 251(c)(4) of the Act.

The CLECs claim that the deletion of this language means nothing, for now the language generically refers to “other wholesale facilities and services,” which they say includes Section 271 offerings.  But that makes no sense; if the FCC had meant to require commingling of Section 271 offerings, why would it have deleted language that expressly required such commingling?  The title “Errata” refers to the correction of errors in a document – here, the erroneous inclusion of Section 271 items in commingling – not to mere edits to remove redundancy.  The FCC presumably does not issue Erratas to make its decisions more vague.  In a just released decision, the Kansas Arbitrator found that the CC “cannot seriously believe that the FCC would strike the 271 line in ¶584 with no intended effect.
  Like the Kansas arbitrator, this Commission should find the CC argument “not credible.”

Moreover, the CLECs' argument is really just a back-door attempt to revive the UNE-P by obtaining local switching or other declassified network elements as “commingled” items.  They know, as result of TRO footnote 1990 and common sense, that the combination duty does not extend to Section 271 offerings, and they also know that local switching, the key to the UNE-P, has been declassified.  As a result, they claim that Section 271 local switching still must be “commingled” with actual Section 251 UNEs, which would allow them to resurrect the UNE-P under a different guise.  But the FCC has made clear that the UNE-P is not needed for meaningful competition
 and that, under the Errata to paragraph 584, Section 271 items are not subject to commingling.  In addition, just as the FCC refused to require combinations of Section 251 UNEs and Section 271 items because the Section 271 checklist does not refer to “combining” or refer back to any combination requirements,
 so too is the Section 271 checklist barren of any reference to “commingling” or mixing of services and Section 251 UNEs.

Furthermore, the TRO, as amended by the Errata, also makes clear throughout the discussion of commingling that the “wholesale services” with which UNEs may be commingled are “switched and special access services offered pursuant to tariff,” as well as Section 251(c)(4) resale services.
  Indeed, the amended TRO refers to tariffed access services repeatedly throughout its discussion of commingling,
 but not once to Section 271 network elements.
  If the FCC had intended to include Section 271 items among the things that must be commingled, it easily could have added such a reference in the Errata.  Instead, however, the FCC specifically removed the Section 271 commingling language.  Accordingly, the TRO unambiguously does not require SBC Missouri to permit the commingling of Section 271 items with Section 251 UNEs.
Other jurisdictions agree that Section 271 checklist items are not subject to commingling.  The Kansas Corporation Commission recently rejected a CLEC’s attempt to incorporate a requirement that SBC commingle UNEs with Section 271 checklist items.
  Further, both the Illinois and Utah commission have reached this same result.
  
In sum, the Errata to the TRO makes clear that Section 271 items are not subject to commingling.  Moreover, the Commission lacks jurisdiction to arbitrate terms and conditions relating to Section 271 checklist items, including commingling of those items.  Given that lack of jurisdiction, SBC's language excluding Section 271 items from SBC's commingling duty is appropriate and should be adopted.  
The Commission should reject WilTel’s proposed language in Section 2.16.3 which states: “SBC-13STATE acknowledges that there are currently in place processes for Commingling contemplated under Section 2.17,” because this statement is patently false.  SBC Missouri is in the process of developing processes for what it anticipates to be the most common commingling requests; however, those process are still in a developmental stage and if the request involves a “less common” commingling request, a BFR will be required.
  The Commission should also reject WilTel’s proposed language, which would require SBC Missouri to develop and implement processes for commingling within 30 days, because such language is entirely unreasonable.  Creating a new process takes time, resources, and effort; and any changes to the commingling process should be made with the input of all CLECs – not just WilTel.

Finally, the Commission should reject WilTel’s proposed language in Section 2.17.6 because it improperly seeks to expand SBC Missouri’s commingling obligation to encompass “network elements” that are not UNEs.  If the “network element” is not already a wholesale service or facility offered by SBC Missouri, nothing in the FCC rules or orders requires SBC Missouri to make any such offer or to permit such “network elements” to be commingled.

d.
MCIm UNE 9

MCIm/SBC MO UNE 9:
What processes should apply to Transition Elements?


The Commission should adopt SBC Missouri’s proposed language, regarding the UNE transition process, because: (1) it provides needed operational detail and specificity surrounding the parties’ respective rights and duties in the event that a UNE is declassified after the ICA takes effect; and (2) it is consistent with the TRO and TRRO.  The Commission should reject MCIm’s proposed language because: (1)  there is nothing to prevent MCIm from retaining access to network elements that have been declassified as UNEs because the only time frames referenced in MCIm’s proposal is some nebulous “applicable transition period” which is cross-referenced to certain sections of the ICA, although MCI fails to specify what sections it is cross referencing; (2) in MCIm’s Section 5.1, MCIm fails to clarify that this section does not apply to those network elements already declassified by the TRO and the TRRO; (3) it is not appropriate to put specific ordering processes into the UNE Appendix, as MCIm proposes in Sections 5.1.1, 5.1.3., and 5.1.5, because the purpose of this Appendix is to specify the terms and conditions under which SBC Missouri is obligated to provide UNEs to CLECs, not the ordering procedures; (4) the last sentence in Section 5.1.3 is not appropriately a part of this ICA because when converting to a commercial agreement, the terms and conditions of converting the products and service being provided under such agreement, should be subject to that commercial agreement, not this ICA; (5) Section 5.1.4 includes references to Section 271 which are not appropriate in a Section 251 ICA as discussed in Section III (B)(1)(a) of this brief; (6) Section 5.1.6 requires SBC Missouri to ensure that MCIm’s end user’s service is not affected, despite the fact that the facilities are being provisioned on a network other than SBC Missouri’s network and over which SBC Missouri would have no control; and (7) Section 5.1.7 refers to a “State Law Required Element” without defining that term.  Further, if SBC Missouri does not have processes in place to process MCIm’s request for new products, the Change Management Process and the CLEC User Forum are the appropriate collaborative forums for the parties to discuss OCC process changes and manual ordering process changes respectively.
   


e.
Sprint UNE 2

SPRINT/SBC MO UNE 2:
Should the Agreement contain language regarding the effectiveness of the FCC's orders with regard to declassified elements absent a vacature of other action affecting the effectiveness of an order or rule?


Since Sprint’s language in the DPL reflects that it will agree to all of SBC Missouri’s proposed language, SBC Missouri will agree to accept Sprint’s references to 47 C.F.R. Part 51.  Thus, this issue should be resolved.



f.
AT&T UNE 2(d)

AT&T UNE 2(d):
What is the appropriate process for handling declassified DS1/DS3 Dark Fiber Loops/Transport in certain wire centers (and associate routes and buildings) that meet the FCC’s TRRO criteria for non-impairment?


The Commission should adopt SBC Missouri’s proposed language which addresses the transition process for network elements that are declassified.  At the outset, it is important to distinguish between network elements that may be declassified in the future (but are required under Section 251(c)(3)) and former UNEs that have already been declassified by the TRO or TRRO but are subject to the FCC’s transitional requirements.  The latter category is dealt with in SBC Missouri’s Temporary Embedded Base Rider.  The declassification provisions in the M2A successor agreements are designed to deal with future declassifications only, and are designed to provide certainty to all parties about their unbundling rights and obligations throughout the life of the ICA.

SBC agrees that any FCC-specified transition process for a declassified network element, like those created in the TRRO, should be followed (unless the parties agree otherwise as allowed under Section 252).  However, in the event that the FCC does not specify such a process, SBC Missouri proposes a default process for the M2A successor agreements rather than simply using a flash-cut the minute the FCC’s order takes effect.  
 

g.
AT&T UNE 2(e)

Joint AT&T/SBC MO UNE 2(e):
How will non-impaired wire centers be determined and what procedures will apply for ordering and disputes?


The Commission should adopt SBC’s Missouri proposed language regarding non-impaired wire centers as it carefully implements the requirements set forth in the TRRO and provides a uniform process for all CLECs for self-certification and wire center designation.
   It simply does not make sense to have CLEC-specific impairment standards, and the CLECs in this proceeding have not been able to agree on impairment standards and/or the process for implementing those standards.
  


The Commission should reject AT&T’s proposed language, which requires state validation of all of SBC Missouri’s designated non-impaired wire centers, because: (1) the FCC’s TRRO clearly states that the data used to “certify” wire centers is objective and reliable; and (2) this is nothing more than an attempt to delay and obstruct the FCC’s clear ruling that DS1/DS3/Dark Fiber facilities in certain areas should no longer be unbundled.  Further, and importantly, AT&T’s proposed language seeks to bar SBC Missouri from unbundling relief on hi-cap loops and transport for the entire term of the ICA in that it provides that no new non-impaired wire centers may be added to the “list” during the term of the ICA.  AT&T admits that its proposed language would “lock down” the list of declassified wire centers for the term of the agreement,
 a clear violation of the FCC’s rules.  The CC, MCI, and Sprint all agree that the should be a process for updating the wire center list.
   SBC Missouri’s proposed language should, therefore, be adopted.  AT&T’s language should, therefore, be rejected.



h.
MCIm UNE 27

MCIm/SBC MO UNE 27:
Should a list of SBC Missouri’s wire centers classifications be a part of this ICA?


The Commission should adopt SBC Missouri’s non-impaired wire center language which appears on pages 36 to 38 in the Rebuttal Testimony of SBC Missouri witness Carol Chapman and is attached as Exhibit 1 to this brief for the ease of reference of the Arbitrator.
  This language was presented to the CLECs and addresses the various concerns that CLECs raised regarding such designations.
  A list of SBC Missouri’s wire center classification should not be a part of this ICA because: (1) the list of wire centers classifications is readily accessible to the CLECs today in that when SBC Missouri made its filing with the FCC setting forth its classifications, it posted the list on its CLEC OnLine website at https://clec.sbc.com/clec; (2) it would be difficult for the Commission to consider all of the evidence necessary to determine the appropriate wire center list in the context of an arbitration, especially since neither party presented any evidence on this issue; (3) SBC Missouri will issue an Accessible Letter to CLECs to advise them of the filing of any classification change and will post the new updated list on its website; (4) this list will be a dynamic list and will change with each filing that SBC makes to add or change the classification of a Central Office; and (5) making the list a part of the ICA would require an amendment to each CLEC contract that contained this provision, for each and every change in SBC Missouri’s list, which would result in unnecessarily additional administrative costs for all parties, including the Commission, and would cause delay.



i.
MCIm UNE 28

MCIm/SBC MO UNE 28:
Should MCIm’s proposed language for “wire center determination” be included in the ICA?


The Commission should adopt SBC Missouri’s proposed non-impaired wire center language which appears on pages 36 to 38 in the Rebuttal Testimony of SBC Missouri witness Carol Chapman and is attached as Exhibit 1 to this brief for the ease of reference to the Arbitrator.  The Commission should reject MCIm’s proposed language because: (1) although it indicates that wire center classifications are attached to the ICA as Exhibit 1, there is no Exhibit 1; (2) it would be unreasonable to have the parties collaborate over a list of non-impaired wire centers since: (a) the FCC specifically stated that non-impaired wire center designations are objective; and (b) collaboration would not result in a change of SBC Missouri’s list;
 (3) it requires SBC Missouri to disclose the name of each fiber-based collocator, which is highly confidential information and there would be no Missouri-specific protective order in place regarding such disclosures; (4) it improperly allows MCIm to conduct discovery outside the context of a Commission proceeding and without affording SBC Missouri the protections contained in Missouri statutes and rules; and (5) it inappropriately limits SBC Missouri’s ability to update wire center designations and SBC Missouri should not be limited in any respect to updating its list based on the number of fiber-based collocators.  If a limitation is placed on SBC Missouri’s ability to update its list of non-impaired wire centers, the CLECs will be able to game the system; in other words, the CLECs would be able to time the turn-up of any new fiber-based collocation after the updates had been made so that the CLEC could enjoy unbundled access (for which it should not have been entitled) for the remainder of the time period. 



j.
MCIm UNE 38

MCIm/SBC MO UNE 38:
Which Party’s proposal for wire center tier structure should be adopted?


The Commission should adopt SBC Missouri’s proposed language regarding the three tiers of wire centers because SBC Missouri’s proposed language comes directly from the FCC’s TRRO and the FCC’s implementing rules.
  The Commission should reject MCIm’s proposed language because it indicates that there is a list of wire centers attached to Appendix UNE as Exhibit 1.  As SBC Missouri indicated above, MCIm did not present Exhibit 1 as part of this arbitration.  Further, there should be no list of non-impaired wire centers for the reasons set forth in SBC Missouri discussion of MCIm UNE 27.
  



k.
WilTel UNE 27

WILTEL UNE 27:
Should SBC be permitted to circumvent the ICA’s change of law provisions or to unilaterally determine when a wire center is no longer subject to unbundling obligations without going through a reasonable process?

SBC MO:
Does SBC’s wire center declassification language comply with the FCC rules?

The Commission should adopt SBC Missouri’s proposed language regarding the three tiers of wire centers because SBC Missouri’s proposed language comes directly from the FCC’s TRRO and the FCC’s implementing rules.
  The Commission should reject WilTel’s proposed language because: (1) it improperly contains a dispute resolution process; and (2) it allows for reclassification of wire centers in violation of 47 C.F.R. §§51.319(e)(3)(i) and (ii) which state respectively: “[o]nce a wire center is determined to be a Tier 1 wire center, that wire center is not subject to later reclassification as a Tier 2 or Tier 3 wire center” and “[o]nce a wire center is determined to be a Tier 2 wire center, that wire center is not subject to later reclassification as a Tier 3 wire center.”

In the TRRO, the FCC adopted an “impairment framework” for high-capacity UNE loops and dedicated interoffice transport that it intended to be “self-effectuating, forward-looking, and consistent with technology trends that are reshaping the industry.”
  To this end, the FCC announced a framework “based upon objective and readily obtainable facts, such as the number of business lines or the number of facilities-based competitors in a particular market.”
   Because wire centers determinations are based on objective criteria, it is inappropriate for the ICA to include a dispute resolution process regarding wire center designation as WilTel proposes.  If a wire center is added to the list of non-impaired wire centers, WilTel can self-certify if it believes it is appropriate.


l.
WilTel UNE 32

WILTEL UNE 32:
What terms and conditions should apply for Dedicated Interoffice Transport UNE?

SBC MO:
(a) Does SBC’s wire center declassification language comply with the FCC rules?

(b) Should SBC Missouri’s obligation to provide UNEs be dependent upon SBC Missouri’s determination of whether spare facilities exist? 

(c) Must multiplexing be ordered with the transport it will be associated with?


The Commission should adopt SBC Missouri’s proposed language because it limits SBC Missouri’s obligation to provide unbundled dedicated transport (“UDT”), consistent with the TRO, USTA II, and the TRRO.  Specifically, following USTA II’s complete vacature of the FCC’s TRO UDT unbundling rules, the TRRO defined the ILECs’ UDT obligations.  The TRRO states that DS1 dedicated transport carrying traffic between Tier 1 wire centers
 is no longer required to be unbundled under Section 251 of the Act.  And, even where DS1 UDT is available, a CLEC may have no more than 10 DS1 UDT circuits on a single route.
  Additionally, regarding DS3 dedicated transport carrying traffic between either Tier 1 and/or Tier 2 and Tier 1 and /or Tier 2 wire centers is no longer required to be unbundled under Section 251 of the Act at any level. Even where DS3 UDT is available, CLECs may also have no more than one DS3 UDT circuit on a single route.
  SBC Missouri’s proposed language simply makes clear that SBC Missouri will only provide Lawful UNE DS1/DS3 Dedicated Transport over routes that are not or have not been Declassified.


The Commission should reject WilTel’s proposed language in Section 13.5.2.1 because it does not correctly characterize the FCC’s recent determinations with regard to wire centers where CLECs are no longer impaired without access to certain UNEs.  In the TRRO, the FCC specifically designed the process using standards and data that are objective and reliable.
  WilTel’s attempt to create an unnecessary and lengthy dispute resolution process is no more than an attempt to avoid the legitimate application of the TRRO’s rules to wire centers that qualify as Tier 1 and Tier 2.  SBC Missouri has no objection to providing wire center classifications as they occur, but believes that a generally available publication method, such as posting to CLEC Online Website, would be most fair and efficient.


The Commission should also adopt SBC Missouri’s proposed language because it limits SBC Missouri’s obligation to provide DS1 and DS3 Dedicated Transport to situations where facilities exist at the time of the CLEC’s request.  The FCC did not impose an obligation on the ILECs to conduct special construction order to make UNEs available at TELRIC prices.
  Additionally, the 8th Circuit in its Iowa Utilities Board
 decision stated that unbundling requirements are only to LEC’s existing networks, not to a yet unbuilt superior one.


Multiplexing must be ordered with the circuit on which it will be required.  SBC Missouri does not offer standalone multiplexing as multiplexing must be ordered as a component of the circuit (e.g. along with UDT or the Special Access circuit that requires the multiplexing and the rate structure for the underlying circuit would apply to the multiplexing for that circuit) or there would be no need for multiplexing.


Finally, the Commission should reject WilTel’s language in Section 13.5.4 because it provides for reclassification of DS1 and DS3 routes that have met the non-impairment criteria in violation of 47 C.F.R. §51.319(e)(3)(i) and (ii) which provide respectively: “[o]nce a wire center is determined to be a Tier 1 wire center, that wire center is not subject to later reclassification  as a Tier 2 or Tier 3 wire center” and “once a wire center is determined to be a Tier 2 wire center, that wire center is not subject to later reclassifications as a Tier 3 wire center.”

C.
Implementation of Requirements Related to Combinations, Commingling, Conversions, and EELs


1.
Combinations

a.
AT&T UNE 5


CC UNE 5

WilTel UNE 3

AT&TUNE 5:
(a) May AT&T combine UNEs with other services (including access services obtained from SBC Missouri?


(b) May AT&T use the functionality of a UNE “without restriction”?

SBC MO:
(a) May AT&T combine UNEs with other network elements, facilities, services (including access services) or functionalities and without restriction?


(b) Must SBC permit AT&T to combine UNEs with compatible network components or services provided by AT&T or third parties?

CC/SBC MO UNE 5:
(a) May CLEC combine UNEs with other services (including access services) obtained from SBC MISSOURI?

(b) May CLEC use the functionality of a UNE “without restriction”?

WILTEL UNE 3:
No Issue Statement was provided in the DPL.

SBC MO:
(a) May LEC combine UNEs with other services (including access services) obtained from SBC MISSOURI?

(b) May CLEC use the functionality of a UNE “without restriction”?


CLECs may not combine UNEs with other network elements, facilities, services, or functionalities without restriction and, therefore, the Commission should adopt SBC Missouri’s proposed language which simply states that the CLEC may combine any UNE with any other UNE, except as delineated in this ICA.
  

The Commission should reject AT&T proposed language because: (1) it seeks to require SBC Missouri to provide, combine, and commingle elements, possessed by either party, without limiting that requirement to Section 251 UNEs; and (2) it does not include the federally established limitations on UNE combining and commingling and is, therefore, inconsistent with the TRO, the TRRO, and the Verizon decision.
  By proposing that it may combine any UNE with “any other element, facility, service or functionality without restriction,” AT&T’s language could require SBC Missouri to: (1) combine non-251 network elements, including those network elements that have been declassified; and (2) combine, for example, “enterprise market” local circuit switching with other UNEs or non-UNEs, which is a direct contradiction with the FCC’s TRO, which held that “enterprise market” switching was not available on an unbundled basis.  AT&T’s overbroad proposed language requiring combinations of network elements must be rejected.
 

Further, SBC Missouri is not required to permit AT&T to combine UNEs with compatible network components of services provided by AT&T or third parties, without limitations.  UNEs may only be accessed for the provision of “telecommunications services” and access to UNE combinations or commingling must be consistent with the FCC rules and orders, as well as the standards enunciated in the Supreme Court Verizon decision.  The FCC has stated that UNEs/UNE combinations cannot be used: “exclusively for the provision of telecommunications services in the mobile wireless and long distance markets.”
   The CLECs’ language appears to provide a basis to avoid these and other FCC statements on the permitted use of UNEs and, therefore, must be rejected.  In addressing the identical issue in Kansas, the Kansas Arbitrator rejected AT&T’s proposed language finding that “[c]ombinations must still be one UNE combined with one or more UNEs, not any other element, facility, service or functionality.”

The Commission should reject the CC’s proposed language for two reasons.  First, although the CC purports to implement Rule 309(a),
 it fails to do so in that its language refers to both “network elements” and “Unbundled Network elements,” whereas Rule 309(a) only refers to “unbundled network elements.”  SBC Missouri has no obligation under Section 251 to provide mere "network elements," for the reasons discussed above.
  Second, the CC entirely omits the “Except as provided in § 51.318” clause that begins the rule.  SBC Missouri by contrast, recognizes the general principles of Rule 309(a), but also gives effect to the “Except as provided in § 51.318” clause as well as other aspects of unbundling law.  SBC does this by making clear that it will not restrict the use of UNEs except as required by law.  Thus, it refers to Section 2.20, which is where it provides language to implement FCC Rule 51.318 regarding EEL eligibility requirements.  SBC also refers to Section 2.1.1.2, which prohibits use of UNEs solely to provide wireless or interexchange services.
  Finally, SBC Missouri uses “without limitation” because there are various other limits that apply to the use of UNEs, such as the limits on UNE combinations established in Verizon, 535 U.S. at 534-36, and the requirements to use UNEs to serve end-users and provide telecommunications service.  The CCs’ language attempts to ignore (and thus override) these well-established limits and should, therefore, be rejected.

The Commission should reject WilTel’s proposed language, “that would impair CLEC’s ability to provide a Telecommunications Service in a manner it intends,” because: (1) this phrase does not appear in 47 C.F.R. §309(a); (2) it inappropriately fails to recognize FCC rules, statutory requirements, and court decisions that limit the CLEC’s use of UNEs, including: (a) that UNEs may only be accessed for the provision of “telecommunications services;” (b) access to UNE combinations or commingling must be consistent with the FCC rules and orders, as well as the standards enunciated by the Supreme Court in the Verizon decision; and (c) that UNEs/UNE combinations cannot be used “exclusively for the provision of telecommunications services in the mobile wireless and long distance markets;”
 and (3) it attempts to set a single restriction.  In contrast, SBC Missouri’s proposed language tracks 47 C.F.R. §309(a) and should be adopted.


b.
AT&T UNE 7

AT&T/SBC MO UNE 7: 
Should AT&T’s use of UNEs and UNE combinations be limited to end user customers?


The Commission should adopt SBC Missouri’s proposed language regarding the combination of UNEs in Section 2.4 for the reasons set forth in AT&T UNE 5 above.
  The Commission should also adopt SBC Missouri’s proposed language regarding combinations of UNEs in Section 2.7 which limits the provision of UNEs to end user customers as opposed to wholesale customers.  The Act was intended to bring competition to the wholesale markets for telecommunications services provided to end user customers, as is evidence by the Act defining telecommunications services as the offering of telecommunications for a fee directly to the public, or to such classes of user as to be effectively available to the public, regardless of the facilities used.
  Further, the FCC’s definition of local loop mandates that the term “end user” be used when referring to UNE loops.
  The Commission should reject the AT&T’s proposed language as its proposed language, which is not limited to end user customers, would upset the competitive balance intended under the Act.  For example, its proposed language would allow it to circumvent the competitive balance in the special access market and would devalue assets of facilities-based competitive access providers (“CAPs”) since there would be no incentive for CAPs to be in the business if IXCs and large businesses were allowed to use UNEs (which are priced at regulated rates) in place of special access.


c.
CC UNE 7

CC/SBC MO UNE 7: 
Is SBC required to provide combinations that include unbundled local switching as part of a combination, where the combination is of a type SBC uses itself?  

The Commission should adopt SBC Missouri’s language in Sections 2.18.2, 2.8, and 2.9 regarding commingling and combinations of UNEs.  Specifically, the Commission should adopt SBC Missouri’s proposed language in Section 2.8 which merely states that SBC will meet its UNE obligations as required by FCC rule and consistent with the Supreme Court’s decision in Verizon and other relevant law.  It is difficult to discern how the CLECs can object to this language, which should be adopted.  This issue is discussed in more detail below under CC UNE 29, which is addressed directly after this issue.

Additionally, the Commission should adopt SBC Missouri’s proposed language in Section 2.9 because it limits SBC Missouri’s combining duty to Section 251(c)(3) UNEs, as discussed in Section III(B)(1) above.

The Commission should reject the CC’s proposed language for three reasons.  First, its language would allow it to “combine” a UNE with “any other element, service, or functionality without restriction” as well as with “tariffed services.”  There is no basis for that language.  The FCC’s combining rules require an ILEC to, in some cases, combine UNEs with other UNEs or with a CLEC’s network element.
  The duty does not extend to services (tariffed or otherwise) or other functionalities.
  The mixing of UNEs and ILEC wholesale services is a commingling issue, not a combinations issue, and therefore is out of place in this portion of the ICA.  (Note:  The issue of mixing UNEs with tariffed services is addressed in Section III(B)(2)(c).
Second, the CC’s proposed language seeks to include language on the use of resale services.  CC § 2.8.  That language is not germane in this UNE Attachment.  To the extent the CLECs believe there is a dispute over their resale rights, it should be addressed via a Resale Attachment, not here.

Third, the CC’s proposed language in Section 2.8 that would allow it to: “permit IXCs to access ULS for the purpose of originating and/or terminating interLATA and intraLATA access traffic.”  That language is doubly flawed.  To begin with, ULS – unbundled local switching – has been declassified and SBC has no duty to provide it to CLECs except under the FCC’s transitional rules until March 10, 2006.  Further, even if ULS still were a UNE (which it is not), CLECs cannot use UNEs to provide service to other carriers such as IXCs, as discussed above in Section III(C)(1)(b) with respect to AT&T UNE 7.  The FCC has made clear that UNEs must be used to serve end-users and the 1996 Act itself requires UNEs to be used to provide a “telecommunications service,” which is one that is provided for a fee directly to the public – not to other carriers on a wholesale basis.
  


d.
CC UNE 29

CC UNE 29:
No Issue Statement is presented in the DPL.

SBC MO:
Should CLEC be prohibited from having SBC combine UNEs with any SBC tariffed service or network elements possessed by CLEC?

(a)Should SBC be able to deny CLECs’ request for a commingled arrangement for any reason other than lack-t of technical feasibility or that it would undermine other carriers’ ability to obtain access to unbundled network elements or interconnect with SBC’s network?

(b) Should CLECs be able to seek resolution of a dispute regarding SBC’s obligation to provide a commingled arrangement at the MISSOURI Commission?


The Commission should adopt SBC Missouri’s proposed language which properly limits SBC Missouri’s commingling obligations.  The Commission should reject the CC’s proposed language because: (1) it improperly seeks to expand SBC Missouri’s commingling obligation in violation of the limits set forth in Verizon; (2) it inappropriately seeks to require SBC Missouri to combine UNEs “with any SBC tariffed service” even though Section 2.15 deals only with combinations of UNEs, not the commingling of UNEs and services; (3) it includes a provision which specifies that disputes involving the denial of a UNE-combining requests go directly to the Commission rather than that the parties attempt to resolve such disputes through the dispute resolution process; and (4) it requires SBC Missouri to complete and install a UNE combination while the dispute over SBC Missouri’s duty to make the combination is pending.  While the reasons for denying the language as it relates to reason 3 is self-explanatory, SBC Missouri offers a further explanation regarding reasons 1, 2, and 4.
In upholding the FCC’s rules requiring ILECs to combine UNEs for CLECs, the Supreme Court made clear that there are important limitations on the scope of the ILEC’s duty.
  The Commission should approve SBC Missouri’s proposed language in Section 2.15 which merely incorporates these limits by stating that if it refuses to combine UNEs for a CLEC it must show that one of the limits in Verizon or other applicable orders or the ICA applies.  The CC opposes that language, but its only claim is that the reference to Verizon is “vague.”
  Yet the CLECs themselves merely refer to the UNE-combination limits in “applicable court decisions,” which obviously is more vague than the specific reference to Verizon.  Verizon undeniably is an “applicable” decision on the scope of an ILEC’s UNE-combining duties, and there is no doubt that the limitations in Verizon must apply in ICAs.
  Thus, the Commission should adopt SBC Missouri’s proposed language and reject that proposed by the CC. 

The Commission should also reject the CC’s proposed language that would require SBC to combine UNEs “with any SBC tariffed service.”
  That is improper, because Section 2.15 deals only with combinations of UNEs, not the commingling of UNEs and services.  While SBC does have a commingling duty, it is addressed elsewhere in Attachment 6, and neither the 1996 Act nor the FCC’s rules require ILECs to “combine” UNEs and services for CLECs.  The CC’s language should, therefore, be rejected.

Finally, at the end of Section 2.15, the CC seeks to require SBC to complete and install a requested UNE combination while the dispute over SBC Missouri’s duty to make the combination is pending.  That makes no sense.  If SBC’s position is that completing the combination is not technically feasible, including because it will harm other customers, how could SBC Missouri be required to make the combination anyway?  And if SBC’s position is that the CLEC can make the combination itself, why should SBC Missouri be required to make the combination first, only to disconnect it after winning the dispute?  The CC’s language simply is not workable in the real world, much less fair to SBC Missouri, and should be rejected.

e.
CC UNE 48

CC UNE 48:
In light of SBC’s steadfast opposition to CLECs having direct access to SBC’s network, if SBC will not combine or commingle unbundled local switching available as an unbundled network element under Section 271 with a UNE loop, then should SBC construct a secure area where CLECs can perform such combining/commingling themselves so that it is possible for CLECs to utilize the equivalent of the UNE Platform to serve customers?

SBC MO:
Given the TRRO, is it appropriate for SBC to require CLEC to submit a BFR for a combination request?

The Commission should adopt SBC Missouri’s proposed language which requires CLECs to submit all requests for UNE combinations using the BFR process.
  The Commission should reject the CC’s proposed language, which would require SBC Missouri to construct “secured frame rooms” at its own cost to allow CLECs to combine UNEs on their own, because: (1) SBC Missouri has no duty to construct things just to allow a CLEC to combine UNEs; and (2) if a CLEC is unable to combine UNEs, SBC Missouri is required to do the combining, and it meets that duty.  

A secured frame room is one option SBC formerly offered to CLECs in order to enable them to combine their own UNEs.
  Nothing in the 1996 Act or FCC rules requires SBC to offer secured frame rooms.  Rather, the rules merely require SBC to combine UNEs for CLECs unless certain conditions exist.
  While supplying a secured frame room would create one of those conditions by providing a means by which the CLEC could combine UNEs for itself, the law does not require SBC to provide the means for CLECs to do their own combining; the law merely says that if the CLEC cannot do its own combining, that duty generally falls on SBC.  If a CLEC today wants to do its own combining, it can establish a collocation arrangement (which SBC has an obligation to provide under different FCC rules).  Further, SBC Missouri will combine UNEs on a CLEC’s behalf where the CLEC is not collocated.
  
Moreover, the Commission should reject the CC’s proposed language because it does not provide for any cost recovery for the construction work that the CLEC would be able to require SBC Missouri to perform.  Rather, the CC’s proposed language would trigger a construction obligation – and one to be performed in 60 days, no less.  There is no consideration of how many jobs have been requested (e.g., work at a single central office or at 50), whether actual physical space exists, whether contractors are available for construction, how much time is needed for engineering, etc.  Moreover, under the CC’s proposed language, the CLEC is not obligated to actually use a secured frame built by SBC and, in fact, the day after it becomes available, could decide to have SBC Missouri do all of its combining and, thus, never use the secured frame.  This unilateral proposal places all of the costs, burdens, etc. on SBC Missouri at standards established by the CC, without any obligation by the CC other than to send in a paper request.

The Commission should also reject the CC’s proposed language because it would require SBC Missouri to undertake construction for the CLEC.  The FCC rules do not require SBC to perform such construction, as discussed above and as explained below in Section III(F).

Finally, SBC Missouri notes that no secured frames have been established under the M2A, reflecting the lack of a real business need for the use of secured frames and these provisions.  For all of these reasons, the Commission should reject the CC’s proposed language.

f.
CC UNE 61

CC/SBC MO UNE 61:
Should the Attachment impliedly restrict combinations?

The Commission should adopt SBC Missouri’s proposed language because it properly limits SBC Missouri’s obligation to provide specified types of common UNE combinations directly (with other requests going through the BFR process).  SBC’s proposal is clearly reasonable, for it is the longstanding, time-tested process that has always been followed with regard to UNE combinations.  SBC’s list of common UNE combinations “did not spring fully formed in  February 1996” when the 1996 Act took effect, but rather was developed over time as a result of experience with CLECs’ actual purchase patterns.  The same process should continue to be followed today, for SBC Missouri still cannot anticipate every possible type of UNE combination request a CLEC might come up with, and therefore should be able to offer the BFR process as a backstop for such new and different kinds of requests.  Thus, SBC’s proposal to include “specific” before “combinations” in the first sentence of Section 1.4 should be adopted, as should the limitation of this Section to combinations and not commingling arrangements.

The Commission should reject the CC’s proposed language because it: (1) improperly injects language here regarding the ordering and use of BFRs for commingled arrangements, but that is more properly addressed below under CC Issue 13 and AT&T Issue 13 in Section III(C)(2)(d); and (2) includes language at the end of Section 1.4 that would allow CLECs to place orders on a single Local Service Request (“LSR”), which is confusing.  To the extent it deals with specific ordering processes, it is an OSS issue that should be addressed via the well-established Change Management Process (“CMP”), with input from the entire CLEC community.  For example, if the CLECs are seeking to migrate from multiple LSRs/ASRs in the conversion context, that is definitely an ordering/process issue that belongs in the CMP process.  The CC’s attempt to circumvent the CMP would only lead to chaos and a lack of uniformity, and should be rejected.  


g.
MCIm UNE 5

MCI UNE 5:
What terms and conditions for Combinations should be included in the Agreement?

SBC MO:
When should SBC MISSOURI be permitted to separate previously combined UNEs?

The Commission should adopt SBC Missouri’s proposed language which properly recognizes SBC Missouri’s right to reuse its network elements (that are not currently requested by a CLEC) and is consistent with 47 C.F.R. §51.315(b) which provides: “[e]xcept upon request, an incumbent LEC shall not separate requested network elements that the incumbent LEC currently combines.”
  The Commission should reject MCIm’s proposed language, which would prohibit SBC Missouri from ever breaking up a combination of network elements within SBC Missouri’s network without MCIm’s permission, because: (1) MCIm’s language is so broad, it is absurd; (2) it would not permit SBC Missouri to disassemble a combination of network elements somewhere in SBC Missouri’s network that are not being used to provide service in order to use those individual network elements to provide a service elsewhere; and (3) it would disadvantage customers, not only of SBC Missouri, but also other CLECs who might not be able to get service


h.
Navigator UNE 4

NAVIGATOR/SBC MO UNE 4:
Should SBC MISSOURI be required to provide or allow combinations of UNEs no longer required by applicable federal law?


The Commission should adopt SBC Missouri’s proposed language because: (1) it  clarifies that SBC Missouri is not required to provide or allow combinations of UNEs that are no longer UNEs under applicable federal law; and (2) it indicates that SBC Missouri will meet its UNE combining obligations to the extent required by law, including the Verizon decision.  For example, SBC Missouri is not required to provide combinations including ULS because all ULS (whether mass market or enterprise) has been declassified by the FCC in its TRO and TRRO.  Moreover, the FCC’s rules make clear that mass market UNE-P (a combination involving ULS) is no longer available as of March 11, 2005.
  The Commission should reject Navigator’s proposed language because it seeks to improperly expand SBC Missouri’s obligations, by failing to reference the word “Lawful” before UNEs, to items that are clearly no longer UNEs, which is further discussed in Section III(B)(1)(a) of this Brief.


i.
WilTel UNE 6

WILTEL UNE 6:
Should the ICA provide that SBC is obligated to perform the functions necessary to combine UNEs?

SBC MO:
(a) Are there limited situations in which the FCC required the ILEC to do combining for the CLEC?

(b) Is it reasonable to include language that clarifies the obligations of both Parties in regards to performing the physical act of combining? 

The Commission should adopt SBC Missouri’s proposed language, under which SBC Missouri will perform the actions necessary to complete the actual physical combination for those new Lawful UNE combinations, if any, set forth in the Schedule Lawful UNE Combinations to Appendix UNE upon the conditions that: (1) in doing so, SBC Missouri is not waiving its rights to pursue any of its rights, remedies, or arguments, including but not limited to those with respect to the Verizon decision, the remand thereof, or any FCC or Commission or court proceeding, including its right to seek legal review or stay of any decision regarding combinations involving UNEs; and (2) upon the effective date of any regulatory, judicial, or legislative action setting forth, eliminating, or clarifying the extent of an ILEC’s combining obligations, SBC Missouri would be immediately relieved of any obligation to perform a non-included combining function or other actions under this ICA.  These provisions are entirely reasonable since SBC Missouri has agreed to perform the actions necessary to combine and to complete the actual physical work even though it may not be under a duty to do so.  It is only fair that SBC Missouri condition its agreement to potentially do more than is required by Verizon by including language that would relieve it of such duties if the FCC or a court of competent jurisdiction limits SBC Missouri’s combining obligations. 

The Commission should reject WilTel’s proposed language because it would require SBC Missouri to perform combining functions even if the FCC or a court of competent jurisdiction determines that SBC Missouri has no duty to provide such functions.



j.
WilTel UNE 14

WILTEL UNE 14:
Should the ICA state clearly what SBC’s obligations are as to granting WilTel access to UNEs?

SBC MO:
Should SBC be required to combine elements including access services and non-qualifying services?


The Commission should reject WilTel’s proposed language because it improperly omits the phrase “ Subject to this 2.17,”  which is necessary because SBC Missouri’s obligations to combine network elements are limited as discussed in Section III(C)(1)(a) above, including but not limited to the Verizon decision.  Those limitations are not repeated in Section 2.17.8 and thus, the reference to Section 21.7 is required.


k. 
WilTel UNE 17

WILTEL UNE 17:
Should language be added to the ICA that creates ambiguity and is unnecessary?

SBC MO:
Should Collocation be a requirement for combination and commingling?


The Commission should adopt SBC Missouri’s proposed language, which specifies that SBC Missouri shall not be required to provide an UNE combination of a UNE local loop and Unbundled Dedicated Transport at DS1 or higher that does not terminate to a collocation arrangement that meets the requirements of the UNE Appendix, because collocation is required by 47 C.F.R. §51.318(b) and must always be met irrespective of the form/sequence of the high-cap combination or high-cap commingling arrangement.

2.
Commingling

a.
AT&T UNE 10


MCIm UNE 20

AT&T/SBC MO UNE 10:
Is SBC Missouri obligated to allow commingling of 47 USC 271 checklist items UNEs?

MCIm/SBC MO UNE 20:
Is SBC MISSOURI obligated to allow commingling of section 271 checklist items?

The limits that SBC Missouri seeks to place on its commingling and combining obligations are the same limits that apply to SBC Missouri’s duty to combine UNEs under the Supreme Court’s Verizon decision.
  Logically, these limits should apply to commingling as well, for they devolve from the general principle that ILECs are not required to do what is technically infeasible.  In its Verizon decision, the Supreme Court held that these types of adverse effects on the ILEC (and thus on other CLECs) make a request technically infeasible,
 and SBC Missouri merely seeks to avoid having to create commingled arrangements that harm itself, its customers, or other CLECs seeking access or interconnection. 

There is simply no legitimate reason not to apply the same limitations to commingling, which is simply another case of an ILEC duty to do more than simply unbundle elements for a CLEC.  Just as it made no sense to force an ILEC to combine UNEs where the CLEC was equally able to do so, it likewise makes no sense to force an ILEC to commingle a UNE and wholesale service when the CLEC is reasonably able to do so.  The Act is not a one-way ratchet, nor is it a license to impose duties on ILECs where CLECs do not need the help.
  And just as it makes no sense to force an ILEC to combine UNEs where doing so will endanger network reliability and security (and thus be technically infeasible), it also makes no sense to require ILECs to commingle UNEs and services where doing so would endanger network reliability and security (and thus be technically infeasible).
  The requirement of technical feasibility runs throughout Section 251 and the FCC’s implementing rule, and should be implemented in the commingling context just as it was in the combinations context.

Combining and commingling are addressed in a parallel fashion in the FCC’s rules and in the TRRO.
   All of this indicates that the Verizon limits on combinations apply equally to commingling.

The Commission should adopt SBC Missouri’s proposed language because it clarifies that SBC is not required to combine (commingle) Section 271 checklist items with Section 251 UNEs.
  As the FCC explained, the Section 251(c) combining obligation does not require an ILEC to perform the combining function for CLECs with respect to network elements under Section 271, and the FCC specifically declined to impose any such obligation with respect to network elements under Section 271.
  The Court upheld this decision in USTA II.
  Thus, by FCC decision, Section 271 checklist items are interstate offerings subject to Sections 201 and 202 of the Act and, as such, the terms and conditions under which the checklist items are offered are questions solely for the FCC. 
 Attempting to require the commingling of Section 271 checklist items would be directly contrary to the FCC’s ruling and thus not permitted under 47 U.S.C. §261.

The Commission should reject AT&T’s and MCIm’s proposed language because it fails to recognize that the Errata to the TRO removed network elements unbundled pursuant to Section 271 as items that ILECs are required to commingle.  Specifically, the TRO, at ¶584, initially provided that “…we require that incumbent LECs permit commingling of UNEs and UNE combinations with other wholesale facilities and services, including any network elements unbundled pursuant to section 271 and any services offered for resale pursuant to Section 251(c)(4) of the Act.”  However, in the Errata to the TRO, the FCC removed from that sentence, as an error, the reference to “any network elements unbundled pursuant to Section 271.”  As a result, the TRO now reads:  “…we require that incumbent LECs permit commingling of UNEs and UNE combinations with other wholesale facilities and services, including [DELETION BY ERRATA] any services offered for resale pursuant to Section 251(c)(4) of the Act.”  By carefully deleting this erroneous language requiring commingling with 271 network elements, the FCC made it clear that SBC Missouri is not required to combine or commingle Section 271 network elements with Section 251 UNEs.  The USTA II Court upheld that decision.  (USTA II, at 589-590.)  In a decision concerning the identical issue, the Kansas Corporation Commission Arbitrator found that the FCC Order clearly intended to eliminate any obligation to commingle Section 271 elements.
  AT&T’s and MCIm’s proposed language should, therefore, be rejected.

b.
AT&T UNE 11

CC UNE 11

Navigator UNE 6

AT&T/SBC MO UNE 11:
What is the appropriate commingling order charge that SBC Missouri can charge AT&T?

SBC MO: 
(1) Where processes for Commingling are not already in place, should SBC Missouri be permitted to develop and implement such processes?


(2) Are the applicable Change Management guidelines the appropriate method for establishing new OSS system changes, if any for OSS functions related to commingling?

CC UNE 11:
(a) Should SBC be required to act promptly to determine whether new processes and procedures are needed with respect to commingled arrangements permitted by the TRO?  

SBC MO:
What is the appropriate commingling order charge that SBC can charge CLEC?
NAVIGATOR/SBC MO UNE 6:
What are the appropriate service order charges for Commingling requests that have yet to be developed or flow through?


The Commission should adopt SBC Missouri’s proposed language, regarding the recovery of costs associated with commingling requests, because it specifies that SBC Missouri is entitled to recover the costs associated with commingling requests, including for processes that may have to be developed or modified to meet new commingling requests.
  SBC Missouri has identified 11 types of what it believes will be the most commonly requested commingling arrangements.  These processes are new and almost invariably will result in some “fall out” of orders, for which SBC is legally entitled to recover its costs.

The Commission should reject AT&T’s proposed language because: (1) AT&T seeks to escape its liability for paying for the work activity done on its behalf, including manual activity which may be required if no automated process has been developed, by pretending that mechanized processes already exist; (2) if a flow through process has not been developed, it is incumbent upon AT&T to request such development through the Change Management Process (“CMP”), rather than penalizing SBC Missouri by requiring it to bill AT&T at a rate for a process for which there is no mechanized ordering and provisioning process or some manual activity may occur; and (3) AT&T’s language assumes that all products are flow-through eligible which simply is not the case since complex products require manual intervention by SBC Missouri.

The Commission should reject the CC’s proposed language, which refers to rates, terms, and conditions “applicable under Commission-approved tariffs” or this interconnection agreement” because it allows CLECs to pick and choose between tariffs and ICAs, which the Act does not allow.  See Section III(B)(2)(c).  Rather, the relevant terms and conditions should be those in the ICA itself, which is the sole and "binding" statement of the parties' rights and obligations here.
  

Despite the CC’s lengthy complaints about the Change Management Process, raised for the first time in rebuttal testimony
 to which SBC Missouri did not have the opportunity to respond, the CC and SBC Missouri have agreed that they will comply with the applicable Change Management guidelines or BFR guidelines as applicable.
  However, the CC seeks to limit this agreement by requesting language that specifies that compliance with such guidelines shall not delay SBC Missouri’s implementation of commingling beyond the date on which this Agreement is approved.  This issue involves requests for commingling arrangements that will not be made until after the effective date of the agreement.  Yet the CC’s proposed language requires SBC Missouri to do the physically impossible—provide commingling arrangements before the date those arrangements are ever requested.
  Accordingly, the Commission should not consider the CC’s erroneous claim.  The Commission should, therefore, reject the CC’s proposed language.  

The Commission should reject Navigator’s proposed language because Navigator seeks to escape its liability for paying for the work activity done on its behalf, including manual activity which may be required if no automated process has been developed, by pretending that mechanized processes already exist—i.e. Navigator proposes that it be charged the electronic service order (flow through) simple charge for processing CLEC’s order even though there may not be an electronic service order charge that would even be applicable if no process exists.  Navigator’s proposal is inappropriate in that it would require SBC Missouri to create and implement processes for as-yet-unrequested conversions or relinquish its right to charge for the manual service order until a flow through order was created.
  When a CLEC requests a commingled arrangement, SBC Missouri is required to perform certain work activities that are not included in its rates for the components that are being commingled.  SBC Missouri should not be expected to incur these costs without being reimbursed by the party causing the cost, i.e. Navigator.

c.
AT&T UNE 12



CC UNE 12



MCIm UNE 16



Sprint UNE 5



Sprint UNE 6



WilTel UNE 7



WilTel UNE 11

AT&T SBC MO UNE 12:
Under what circumstances is SBC obligated to perform the functions necessary to commingle a UNE or combination?

CC UNE 12:
Can SBC refuse to perform the work necessary to provide a commingled arrangement based solely on an assertion that CLEC can do so itself under criteria SBC has created for its own benefit, and in instances where  SBC unilaterally decides that it would be somehow “disadvantaged” if it performed the commingling?

SBC MO:
Under what circumstances is SBC obligated to perform the functions necessary to commingle a UNE or combination?

MCIm/SBC MO UNE 16:
Under what circumstance is SBC MISSOURI obligated to perform the functions necessary to carry out commingling?

SPRINT UNE 5:
(a) Should the Missouri Commission alter the FCC rules regarding combinations?

(b) Should the agreement contain provisions that would allow the CLEC to order elements that would put SBC Missouri’s network at a disadvantage?

(c) Should any change in law affecting SBC Missouri’s obligation to perform any non-included combining functions or other actions under this Agreement be implemented via the change in law provisions of this agreement?

(d) Should the Lawful UNE Appendix contain terms and conditions delineating the timeline for negotiating a change in law event that duplicate the language contained in the General Terms and Conditions, Section 21?

SBC MO:
(a) Should the Parties include terms and conditions in the agreement that track the Verizon order?

(b) Should the agreement contain provisions that would allow the CLEC to order elements that would put SBC Missouri’s network at a disadvantage?

(c) Should SBC Missouri be immediately relieved of any obligation to perform any non-included combining functions or other actions under this Agreement  upon the effective date of any regulatory, judicial, or legislative action setting forth, eliminating, or otherwise delineating or clarifying the extent of an incumbent LEC’s  combining obligations?

(d) Should the Lawful UNE Appendix contain clarifying terms and conditions on the negotiation timeline for a new conforming amendment to change of law event?  This issue is addressed in Sprint UNE 4.
SPRINT UNE 6:
(a) Under what circumstances is SBC obligated to perform the functions necessary to commingle a UNE or combination?

(b) Should the agreement include a list of Commingled Arrangements that SBC MISSOURI has agreed to provide?
SBC MO:
(a) Under what circumstances is SBC obligated to perform the functions necessary to commingle a UNE or combination?

(b) Should the agreement include a provision that allows SBC MISSOURI to provide a list of Commingled Arrangements to help reduce the number of BFR requests that the CLEC would have to submit?

WILTEL UNE 7:
What conditions, if any, should SBC place on WilTel’s ability to combine UNEs under the ICA?

SBC MO:
(a) Is it reasonable that SBC Missouri be allowed to include terms and conditions within the agreement that protects the ILEC’s network?

(b) Is it reasonable to include reference to the conditions set forth in Verizon for the combining obligations?

WILTEL UNE 11:
What restrictions, if any, should SBC be permitted to place on WilTel’s ability to commingle under the ICA?
SBC MO:
Under what circumstances is SBC obligated to perform the functions necessary to commingle a UNE or combination?

The Commission should adopt SBC Missouri’s proposed language regarding commingling and/or UNE combining functions, which specifies that SBC Missouri is not required to perform the functions necessary to commingle – and/or combine UNEs – if the CLEC request falls within a Verizon exception: (a) if the commingling or UNE combination is not technically feasible;
 including that network reliability and security would be impaired;
 or (b) if SBC Missouri’s ability to retain responsibility for the management, control, and performance of its network would be impaired;
 or (c) if SBC Missouri would be placed at a disadvantage in operating its own network;
 or (d) if it would undermine the ability of other telecommunications carriers to obtain access to UNEs or to interconnect with SBC Missouri’s network.
  SBC Missouri’s language further clarifies that its obligation to a CLEC, that is a new entrant and is initially unaware that it needs to commingle to provide a telecommunications service,
 ceases when SBC informs the CLEC of the need to commingle.

With regard to the CC, the Commission should adopt SBC Missouri’s proposed language in Section 2.18.3.1 which recognizes that if a CLEC wants to commingle in the same structure where it is already collocated, the CLEC is able to do the commingling itself and should do it instead of shifting the work to SBC Missouri.  Finally, the Commission should adopt SBC Missouri’s proposed language in Section 2.18.3.2 under which SBC Missouri agrees to provide 30 days notice before it would begin rejecting commingling requests on the basis that the CLEC can do the work itself.

With regard to Sprint UNE 4, the Commission should reject Sprint’s proposed language because: (1) it fails to limit SBC Missouri’s commingling obligations when one of the Verizon exceptions applies; and (2) it fails to recognized the limitation in paragraph 574 of the TRO, that the ILEC would not be placed at a disadvantage in operating its own network.
  There can be little doubt that if SBC Missouri cannot retain responsibility for the management, control, and performance of its own network, it will be at a disadvantage in its own network.
The Commission should adopt SBC Missouri’s proposed language in the Sprint ICA that clarifies that SBC Missouri will be immediately relieved of any obligation to perform any non-included combining functions or other actions under this ICA upon the effective date of any regulatory, judicial, or legislative action setting forth, eliminating, or otherwise delineating or clarifying the extent of an ILEC’s  combining obligations.  This language clarifies that SBC MISSOURI will be immediately relieved of any obligation to perform any non-included combining functions or other actions under this ICA or otherwise, and CLEC shall thereafter be solely responsible for any such non-included functions or other actions.  

With regard to Sprint UNE 5, the Commission should adopt SBC Missouri’s proposed language in Sections 2.17.4.1 and 2.17.4.2.  In those sections, SBC Missouri is simply attempting to develop a list to address CLEC concerns that a BFR must be submitted for all commingled arrangement requests.  SBC Missouri is in the process of developing the list of commingled arrangements that would no longer require the CLEC to submit a BFR for such Arrangement.  This bifurcated approach—list for certain commingled arrangements and a BFR for the rest—is reasonable and is exactly the same approach that has been taken with UNE combinations.
  The BFR process is addressed in detail in Section III(C)(2)(d) directly following this issue. 
The Commission should reject Sprint’s proposed language because it does not recognize the limits on an ILEC’s duty to provide combinations as set forth in 47 C.F.R. §51.318 and fails to recognize the limitations on commingling arrangements and combined UNEs as set forth in the Verizon decision.
The Commission should reject WilTel’s proposed language since it fails to limit SBC Missouri’s obligations to perform commingling when WilTel is already collocated.  Specifically, if WilTel wants to commingle in the same structure in which it is collocated, WilTel should do the commingling itself and should not be permitted to shift this obligation to SBC Missouri.  Moreover, the Commission should reject WilTel’s proposed language because it fails to acknowledge that: (1) commingling is a new process; (2) that SBC Missouri is developing a list of commingled arrangements that will be made available to CLECs for ordering; and (3) if a particular commingled arrangement is not on the list, it must be ordered via a BFR.


d.
AT&T UNE 13




CC UNE 13




MCIm UNE 17



WilTel UNE 12




AT&T UNE 13:
(a) Should the ICA specifically list the types of Commingled Arrangements for which SBC has developed processes, instead of just referring to the CLEC website?  

(b) What rates should apply to the Commingling Arrangements that SBC has made available for ordering?

SBC MO:
(a) Should SBC Missouri require AT&T to submit a BFR for a commingling arrangement not found on the list of orderable Commingled arrangements?


(b) Should AT&T be charged a time and materials charge for Commingling work done by SBC Missouri?

CC UNE 13:
Should SBC establish ordering processes for commingled arrangements?

SBC MO:
Should SBC require CLEC to submit a BFR for every commingling request?

MCIm/SBC MO UNE 17:
When is the BFR the appropriate vehicle for submitting certain commingling requests?

WILTEL UNE 12:
What charges should be applicable to commingling?
SBC MO:
Is it reasonable for SBC Missouri to include language that allows a reasonable fee for performing Commingling work for WilTel?

The Commission should adopt SBC Missouri’s proposed language regarding commingling  which recognizes that there are 11 commingled arrangements that CLECs may order without submitting a BFR, but requires CLECs to submit a BFR if it orders a  commingling arrangement that is not currently available (either for ordering or provisioning).
  Additionally, the Commission should adopt SBC Missouri’s proposed language because it appropriately recognizes that the are time and material charges designed to recover the costs of performing the functions necessary to provide the commingled arrangements and SBC Missouri is entitled to recover those costs.

SBC Missouri’s approach is a perfectly reasonable way to determine which commingling arrangements can be ordered without a BFR.  Indeed, this is the same course followed when UNE combinations were new.  Certain combinations became common and therefore processes were developed to deal with them and a list of standard types of combinations was created, but new types of requests were always first dealt with through the BFR process.
  The same practice should be followed here.  SBC has been hard at work preparing to accept orders for what it expects to be the most common types of commingling requests, and already has identified 11, seven of which are currently available.
  Developing such capability takes time, however, and “is not simply a matter of changing billing rates.”
  The rate is associated with a given CLEC's ICA and the product type (not the specifically designed circuit) purchased by the CLEC.  The current arrangement, therefore, must be disconnected within both the billing and circuit inventory systems.  They then must be re-established within those systems with a different circuit identifier (that correctly identifies the new arrangement under the appropriate product type).  The new circuit identifier in combination with the CLEC's specific ICA will result in the new rate application for the new arrangement.  Even when processes for ordering, provisioning, and maintaining some commingling arrangements are created, it is not possible for SBC to anticipate every single variation a CLEC may desire.
  Thus, for some commingling arrangements, BFRs will need to be used.  The BFR process and its timeframes are well-established and have been used by SBC and CLECs for years, and should continue to be used here for new or uncommon types of commingling requests.

Just yesterday, the Kansas Arbitrator adopted SBC Missouri’s BFR approach.  In addressing CC UNE 9, 13, 43, and 44, the Arbitrator found for SBWT and adopted its proposed language.
  The Arbitrator stated: 

Even if SBWT had not offered to include the 11 standard arrangements in the successor ICA, the Arbitrator would have found for SWBT based upon the record.  The Coalition insisted that SWBT should develop procedures to process the Coalition’s five specified arrangements “even where the connection involves the commingling of Section 251 UNEs with special access of Section 271 offerings.  There is no place for 271 matters in these 252 successor ICA proceedings.  The Coalition also expected SWBT to provide the requested arrangement upon SWBT’s filing of an ICA amendment directed to the proposed amendment.  SWBT, of course, is not permitted to do so; the parties must await Commission approval of the amendment.  The Commission has an extremely rapid approval process for ICA amendments.  The Coalition should not try to end run that process.
 

The Commission should reach the same result here.

The Commission should also adopt SBC Missouri’s proposed language in Section 2.11.4.2 of the AT&T/SBC MO ICA, which requires AT&T to pay a time and materials charge for commingling work on non-standard (BFR) orders, using the rates in the Appendix Pricing.  SBC will estimate this fee in its preliminary analysis of a BFR.  SBC also proposes that where it performs commingling work that is not required by law and Section 2.11.4, AT&T would pay a market-based rate.  The CC objects to this same language in Section 2.19.4.2 of their ICA.  The CLECs’ objections to this language are unfounded.  Just as ILECs are entitled to compensated for their work in combining UNEs,
 so too are they entitled to be compensated for their work in commingling UNEs and services.  And, obviously, to the extent such work is not required by law, all CLECs (including AT&T and the CC) should pay the market-based rate for it.   Thus, the CLECs’ attempt to avoid paying SBC for commingling work should be rejected and SBC Missouri’s proposed language approved.

The CC’s objections to the use of the Change Management Process
 have no application here.  As CC was forced to admit at the hearing, this issue involves use of the BFR process, not the Change Management Process.
  The CC’s proposed language is also inappropriate in requiring all of the identified commingling arrangements to be available as of the effective date of the contract.  While SBC Missouri is working to that end, it cannot be guaranteed.


e.
AT&T UNE 14




CC UNE 14

AT&T UNE 14:
Is SBC Missouri’s language in 2.11.6 sufficiently covered in other areas of this Attachment and therefore unnecessary?

SBC MO:
Should the ICA set forth explicit requirements for commingling?
CC UNE 14:
Is CLECs’ language a clearer and more direct statement of the requirements applicable to obtaining commingled arrangements?

SBC MO:
Should the ICA set forth specific requirements for commingling?

The Commission should adopt SBC Missouri’s proposed language regarding commingling because it specifically sets forth both SBC Missouri’s and the CLEC’s obligations regarding commingling and such provisions are not included elsewhere in this ICA.  Specifically, SBC Missouri’s proposed language clarifies that SBC Missouri’s commingling obligations are limited to those imposed by the Act, including the rules and orders of the FCC.  It further clarifies that SBC Missouri is not obligated to commingle network elements that do not constitute UNEs under 47 U.S.C. §251(c)(3) or where UNEs are not requested for permissible purposes.  Finally, it specifies that if the CLEC does not meet the eligibility criteria or ceases to meet the eligibility criteria, CLEC shall not request a commingled arrangement or continue using such commingled arrangement.
 SBC’s language is straightforward and non-controversial.  
The CLECs do not dispute the binding nature of the FCC’s eligibility criteria for EELs or that they are not entitled to EELs that do not meet those criteria.  They also do not dispute the "Statutory Conditions" on using a UNE (that the CLEC be a telecommunications carrier and provide telecommunications service, see 47 U.S.C. § 251(i)(3)), which are stated elsewhere in the ICA and referenced in Section 2.18.6, are valid and binding.  SBC’s language enforcing these undisputed legal requirements should therefore be adopted.  Finally, regarding Section 2.18.7 in the CC/SBC Missouri ICA, SBC proposes language to make clear that if a commingling arrangement involves a UNE combination, the limits on SBC’s duty to make such combinations, as set forth in Section 2.18.3, still apply.  Once again, the CLECs cannot seriously object to abiding by the legal limits on SBC’s combining duty, which continue to apply when the UNE combination would be part of a commingling arrangement.

The Commission should reject the CC’s proposed language in Section 2.19.6, which suggests that the Commission has the authority to amend, change, or add to the FCC’s rules on commingling and EELs.  The Act, preemption law, and the FCC, however, do not authorize such state-imposed departures from FCC rules.  Moreover, since the FCC has already addressed the proper limitations and requirements for commingling EELs, any state-imposed variation would conflict with the FCC’s orders and rules and thus be preempted.
  Accordingly, the CLECs’ proposed language should be rejected and SBC’s language, which refers only to the Act and the FCC, should be adopted.

Just yesterday, the Kansas Arbitrator addressed AT&T UNE 14 and CC UNE 14.  The Arbitrator found in favor of SBC on all accounts.  The Arbitrator stated:

[With regard to the language that AT&T objects to] The Arbitrator finds SWBT’s proposed language reasonable and to the point.  As such, the Arbitrator adopts SWBT’s proposed language.  


With regard to the Coalition’s proposed language, the Arbitrator is of the opinion that the Commission is not at liberty to devise its own unbundling rules irrespective of FCC determinations and rules.  With respect to the Coalition’s claim that eligibility requirements have been rejected in the TRRO, that is certainly incorrect.  “The D.C. Circuit expressly upheld the Commission’s. . .EEL eligibility criteria. . .
  The Coalition’s suggested language in §§2.18.9.1 and 2.18.9.2 is so out of context that the Arbitrator is at a loss as to what the Coalition’s proposal is in this regard.  Consequently, the Arbitrator finds for SWBT and adopts its language.

Just as the Kansas Arbitrator adopted SBC Kansas’ proposed language and positions, so too should this Commission.


f.
CC UNE 68

CC/SBC MO UNE 68:
(1) Should references to Commingled Elements be included in this Attachment?

(2) Should the Attachment include an express obligation for SBC to conform with any performance metrics the Missouri Commission may order during the term of the Agreement?


The Commission should accept SBC Missouri’s proposed language which limits SBC Missouri’s obligation to commingle network elements to those that are unbundled pursuant to Section 251(c)(3) of the Act.  The Commission should reject the CC’s proposed language because: (1) Section 1.1 refers to the CLECs’ use of “Combinations of Network Elements” and “Commingled Network Elements,” without including the qualifier “Unbundled” as required by Section 251(c)(3) of the Act; (2) it contains references to SBC Missouri’s obligations pursuant to Section 271 of the Act when the Fifth Circuit has held that Section 271 obligations are not subject to mandatory arbitration because it does not related to SBC Missouri’s Section 251/252 obligations; and (3) Sections 3.1 and 7.9 propose maintenance and repair provisions that require extra steps to resolve trouble reports which not only unnecessary but appear to impose additional burdens on SBC Missouri beyond repairing and maintaining the facilities that are within its control.

Regarding Section 2.1, the CLECs seek to add a clause to the final sentence stating “or any MISSOURI Commission-ordered performance measures.”  SBC Missouri is now willing to accept that language.

 Finally, in Sections 3.1 and 7.9 of Attachment 8, the CLECs propose maintenance and repair provisions that require extra steps to resolve troubles.  These extra steps are unnecessary and appear to impose additional burdens on SBC Missouri beyond repairing and maintaining the facilities that are within its control.  Such provisions should be rejected.



g.
MCIm UNE 14

MCI/SBC MO UNE 14:
Should the obligation to commingle be restricted to the extent required by FCC’s rules and orders?


The Commission should adopt SBC Missouri’s proposed language which clarifies that any commingling obligation exists because of a regulatory rule.  No harm can come from pointing that out in the contract at the beginning of the section on commingling.



h.
MCIm UNE 15
MCI/SBC MO UNE 15:
What should be the definition and scope of Commingling?


The Commission should adopt SBC Missouri’s proposed language which limits SBC Missouri’s commingling obligations to those that are imposed by the Act, as determined in lawful and effective FCC rules and judicial orders.  Specifically, SBC Missouri’s commingling obligations are limited to situations where the network elements that the CLEC seeks to commingle are Lawful (or “Section 251(c)(3)”) UNEs, the Lawful UNEs are requested for permissible purposes, and the CLEC meets the eligibility criteria for ordering a commingled arrangement.


The Commission should reject proposed definition for “commingling” in Section 7.2.1 because it does not match the definition set forth in FCC Rule 51.5, where commingling has been defined by the FCC.  The Commission should also reject MCIm’s proposed Section 7.9, which violates MCIm’s own proposed definition of “commingling,” and FCC Rule 51.5.  Without question, commingling involves only SBC Missouri’s UNE/UNE combinations and SBC Missouri’s wholesale facilities and services.  That is absolutely clear from the TRO and FCC Rule 51.5.  But in Section 7.9, MCIm attempts to expand the use of “commingling” to include scenarios where SBC Missouri’s UNE/UNE combinations are being connected to: “wholesale services obtained from third parties” and “wholesale facilities” provided by MCIm.  By definition, commingling does not encompass either of those scenarios set forth by MCIm as being part of the commingling obligation.  This distinction is critical because the scope of the definition and use of “commingling” correspondingly affects SBC Missouri’s commingling obligations, including the performance of the functions necessary to commingle.  By attempting to include these excluded scenarios, MCIm could then claim that SBC Missouri has an obligation to perform the functions necessary to commingle a SBC Missouri UNE with a wholesale service/facility being provided by a third party.  SBC Missouri has no such commingling obligations under the TRO, the TRRO, or the FCC Rules, and MCIm cannot have one imposed through the arbitration process.  


The Commission should also reject MCIm’s Section 7.9 because,  MCIm attempts to turn SBC Missouri’s limited and defined commingling obligation into a general obligation.  MCIm tries to transform commingling into a general, default obligation, limited only as “expressly prohibited” in the ICA.  In other words, MCIm set the default as “commingling required” with the possibility of exceptions.  The law is just the opposite.  There is an obligation to permit commingling only as expressly imposed and required.  SBC Missouri’s language in its proposed Section 7.11 reflects those impose obligations, and should be adopted.


Finally, SBC Missouri’s Section 7.12 should also be adopted because it makes clear that UNE combining rules/provisions still govern UNE combining even when commingling is also involved.  In other words, the commingling provisions do not somehow override or otherwise affect the scope and application of the UNE combining provisions.  For example, if MCIm wants a new serving arrangement consisting of a UNE-to-UNE-to-wholesale service, the UNE combining provisions will apply to the UNE-to-UNE combination, and the commingling provisions will apply to connection between the UNE combinations and the wholesale service.  And, since the definition of “commingling” includes references to UNE combinations, this provision is appropriate to add clarity and to avoid the possibility of potential disputes.  For all of these reasons, the Commission should adopt SBC Missouri’s proposed language and reject MCIm’s. 



i.
MCIm UNE 19
MCIm/SBC MO UNE 19:
Which Party’s proposal about tariff restrictions should be included in the Agreement?


The Commission should adopt SBC Missouri’s proposed language which provides that for any concerns regarding SBC Missouri’s obligations regarding wholesale and access tariffed services, the ICA should simply reference the specific location where those issues are defined and discussed—FCC Tariff No. 2, Section 5.2.1.  The Commission should reject MCIm’s proposed language because: (1) it is simply unnecessary and may lead to confusion as to specifically what the commingling/wholesale access tariff relationship actually is; and (2) it requires SBC Missouri to amend this ICA before it changes its access tariffs if such change would impact the availability or provision of the commingling under the ICA.
  SBC Missouri may change its special access tariffs upon approval from the FCC, and the Commission, quite simply, cannot require SBC Missouri to include language in a Section 252 ICA which would require an approved amendment to the ICA before its tariffs can change.



j.
MCIm UNE 21

MCIm/SBC MO UNE 21:
What ordering processes should apply to commingling requests?

The Commission should adopt SBC Missouri’s proposed language because it clarifies that when processes for a commingled arrangement are not already in place, SBC Missouri will develop and implement such processes, subject to any associated rates, terms, and conditions.  Further, it specifies that the parties will comply with any Change Management Process, so that uniform processes can be implemented for all CLECs interested in the same types of conversion.


The Commission should reject MCIm’s proposed language, which would allow it to issue letters and spreadsheets, because: (1) it would allow MCIm to shirk its responsibilities to issue orders using industry standard formats—LSRs or ASRs; (2) it would force SBC Missouri to perform MCIm’s administrative functions, i.e. issue its orders for it even though ordering, provisioning, and billing processes may not exist; and (3) it requires SBC Missouri to bear the associated costs of MCIm’s decision.



k.
Navigator UNE 8
NAVIGATOR/SBC MO UNE 8:
Is it appropriate for Navigator to submit the costs associated with the BFR before requiring SBC Missouri to implement the BFR request?


The Commission should adopt SBC Missouri’s proposed language which requires the CLEC to submit full payment for final quote costs associated with a BFR before SBC will implement the BFR request because: (1) the only reason that SBC Missouri would be incurring the cost of developing and provisioning a new UNE is due to the CLEC’s request; and (2) by requiring payment of the final quote in advance, SBC Missouri will ensure that the CLEC will actually order the new UNE.
  The Commission should reject Navigator’s stated position: “Navigator’s position is that the final quote costs should be negotiated in this agreement” because obviously that failed and it would be patently unfair for Navigator to attempt to shift these costs to SBC when the BFR is initiated solely to benefit Navigator and only upon Navigator’s specific request.
3.
Conversions

a.
AT&T UNE 8

AT&T UNE 8:
What terms should the ICA provide for the conversion of wholesale, i.e. special access, services to UNEs?

SBC MO:
(a) Should the ICA address request for conversions made prior to the Effective Date of the ICA?


(b) Must conversions be comprised solely of UNEs provided for in the ICA?


(c) Is SBC Missouri obligated to make conversions in a seamless manner when there is no such obligation under applicable law?


(d) Must SBC Missouri permit AT&T to request multiple conversions using a single request?


(e) Should SBC Missouri be permitted to assess non-recurring charges for converting wholesale services to UNEs?


(f) Should the Agreement contain processes when AT&T does not meet the eligibility criteria for converting a wholesale service to UNEs.


The Commission should adopt SBC Missouri’s proposed language in Sections 2.10.1, 2.10.4, 2.10.6, and 2.10.6.1-2.10.6.4 because it indicates that the terms and conditions of Section 2.10 (“Conversion of Wholesale Services to UNEs”) apply only to situations where wholesale services are converted to UNEs.  This follows the FCC’s rules and provides needed clarity to the ICA.
  Moreover, SBC Missouri’s proposed language provides that any conversions from special access to a combination of UNEs must meet the mandatory eligibility criteria set forth by the FCC in the TRO.  For example, since SBC Missouri is no longer required to offer unbundled local switching, CLECs may not convert resale services to UNE-P.  SBC Missouri’s proposed language appropriately incorporates those limitations.


SBC Missouri notes that just yesterday, the Kansas Arbitrator adopted SBC Missouri’s proposed language in Sections 2.10.1, 2.10.4, 2.10.6, and 2.10.6.1-2.10.6.4, (subject to the deletion of the “lawful” modifier).
  The Commission should reach the same result here.
The Commission should reject AT&T’s language which seeks to address requests for conversions made prior to the Effective Date of the ICA.  Specifically, AT&T’s proposed language would apply rates from this ICA to a conversion that took place prior to this ICA taking effect; a conversion that presumably would have occurred under the terms of a prior ICA that had its own rates, terms, and conditions.  Alternatively, if the prior ICA did not have conversion provisions, then AT&T was not entitled to convert under its ICA and cannot create a right now that can somehow be applied all the way back to September or October of  2003.
  Further, this proposal is inconsistent with paragraph 588 of the TRO which states that billing post-conversion is prospective only, beginning after the conversion request is submitted.  

The Commission should also reject AT&T’s proposed language because: (1) SBC Missouri is under no legal obligation to make conversions in a seamless manner as is required by AT&T’s proposed language;
 (2) SBC Missouri is under no legal obligation to permit AT&T to request multiple conversions using a single request and it would directly implicate and affect OSS and prioritization of any sought-after changes, which is the subject of a change management process, not a unilateral demand by AT&T;
 and (3) it would prohibit SBC Missouri from assessing non-recurring charges for converting wholesale services to UNEs.  Although the FCC disallowed provisioning non-recurring charges such as line connection or carrier connection charges, where SBC Missouri is actually incurring costs caused by the CLEC, such as the processing of a service order, such charges are legitimate.


b.
CC UNE 8


WilTel UNE 8

CC UNE 8:
(a) Should SBC be required to act promptly to determine whether new processes and procedures are needed with respect to conversions permitted by the TRO?  

(b) Should SBC be required to have any new processes and procedures in place so that CLEC can order conversions by the date on which this Agreement becomes effective? 

SBC MO:
(a) Should the ICA address requests for conversions made prior to the Effective Date of the ICA?

(b) Must conversions be comprised solely of UNEs provided for in the ICA?

WILTEL UNE 8:
(a) Should any conditions to conversion be clearly set forth in the ICA?

(b) Is it reasonable to expect that conversion processes be established within 30 days of request of not already? 

(c) Is it reasonable to expect conversions to be completed within a reasonable time and that billing changes be made by the next billing cycle?

(d) What charges should reasonably apply to conversions?
SBC MO:
(a) Is it reasonable to require that WilTel’s request for a conversion process not previously established dictate immediate (within 30 days) complete development and implementation of a new process?

(b) Should SBC Missouri be required by this contract’s terms and conditions to bypass the CLEC Community’s prioritization in the Change Management Process in order to implement a process for WilTel?

(c) Must conversions be comprised solely of UNEs provided for in the ICA?

The Commission should reject: (1) the CC’s proposed language which would require SBC Missouri to create and implement new processes for conversions no later than the date of approval of this ICA; and (2) WilTel’s proposed language which would require SBC Missouri to create and implement new processes for conversions within 30 days of a request, because such language is entirely unreasonable.  Creating a new process takes time, resources, and effort; and any changes to the conversion process should be made with the input of all CLECs – not just those that are members of the CC and/or WilTel.  WilTel’s language would force SBC Missouri to introduce OSS process changes within 30 days for new products and services, which simply cannot be done.  Moreover, such careless introduction of OSS changes would be detrimental to all users of OSS.  Without the appropriate OSS development and testing time, there is every possibility that a hastily introduced OSS change would negatively impact both users of OSS and ends users.  That is simply not acceptable to SBC Missouri and should not be acceptable to the Commission.

SBC Missouri’s language is preferable because it contemplates developing processes via the Change Management guidelines, which ensures that all interested CLECs are afforded an opportunity to provide input and that the most efficient implementation processes are developed.  In fact, the undisputed language of Section 2.18 of the CC’s ICA and Section 2.16.2 of WilTel’s ICA refers explicitly to the change management process – which makes the CC’s and WilTel’s demand for changes to that process with only their interests in mind all the more confusing.  Certainly, what CLECs may want – all of them, not just the members of the CC and/or WilTel– will differ and, therefore, must be coordinated and prioritized.  The CC and/or WilTel should not be permitted to dictate the process for all CLECs.  The Commission should adopt SBC Missouri’s proposed language because it is consistent with the TRO, wherein the FCC stated:  “[w]e decline the suggestions of several parties to adopt rules establishing specific procedures and processes that incumbent LECs and competitive LECs must follow. . . . these carriers can establish any necessary procedures to perform conversions with minimal guidance on our part.”
  

The Commission should reject WilTel’s proposed language in Section 2.16.3 because it seeks to absolve itself from the financial responsibility of paying for service order charges.  SBC Missouri is entitled to recover its costs for performing work on behalf of WilTel.  There is nothing in the TRO or the FCC rules that prohibits SBC Missouri from recovering a service order charge when it processes a conversion.  Just as a CLEC is required to pay a service order charge when it orders a UNE, it should be required to pay a service order charge when it orders a conversion.  See Section III(C)(2)(b) of this Brief.

c.
CC UNE 30

CC UNE 30:
Should SBC be required to begin billing CLEC at Section 251 UNE rates once SBC has completed the activities necessary to convert another wholesale service, e.g., special access to a Section 251 UNE or Section 251 UNE combination?

SBC MO:
May SBC establish guidelines and ordering requirements for conversions?


The Commission should adopt SBC Missouri’s proposed language because the TRO is clear that conversions shall not be used to avoid any early termination charge that may be due.
  The CC concedes it must pay such charges in its position statement.  Specifically, the CC states: “CLECs do not dispute that they are required to pay early termination charges if they are due under a contract for special access that provided for a longer term.”
  Given this concession, SBC’s proposed language should be adopted.



d.
CC UNE 32





MCIm UNE 18

CC/SBC MO UNE 32:
Should this section be clarified to identify the portion of the TRO where ratcheting is addressed, and to clarify, with respect to one situation in which ratcheting already exists, that where ratcheting legitimately existed prior to the TRO, it will continue and was unaffected?

MCIm/SBC MO UNE 18:
Which Party’s “ratcheting” proposal should be included in this Agreement?

The Commission should reject the CC’s proposed language because it could be read to require ratcheting of the entire commingled arrangement if that commingled arrangement includes special access as one of its components, which is contrary to the FCC’s rules on commingling.
  “Ratcheting” is “a pricing mechanism that involves billing a single circuit at multiple rates to develop a single, blended rate.”
  The FCC does not require ILECs to “ratchet” prices on any individual facilities used in commingling arrangements.
  As the FCC explained, the UNEs in commingled arrangements are already priced at TELRIC-based rates, so ratcheting is unnecessary and would, if required, “create an additional series of discounts” that are unnecessary.
  Rather, ILECs are to assess rates for UNEs and services in commingled arrangements on an “element-by-element and service-by-service basis.”
 

SBC’s Missouri proposed language in Section 2.19.5 tracks these FCC conclusions and the CC has agreed to that language.  However, the CC also proposes language in Section 2.19.5 that would require SBC Missouri to continue ratcheting the prices for wholesale services where such ratcheting is currently provided for in SBC Missouri’s FCC tariffs.  SBC opposes that view of ratcheting.   Although SBC Missouri believes that its language is appropriate and should be adopted, in its testimony it offered to replace the disputed language concerning ratcheting found in Section 2.19.5 with the following language:

Nothing in this Agreement shall affect any "ratcheting" or "ratchet rate" available as set forth in any SBC Missouri tariff, including without limitation SWBT Tariff F.C.C. No. 73 (with "ratcheting" and "ratcheted rate" in this sentence having the meaning(s) as those or similar terms have within the relevant tariff and not in this Agreement).  There shall be no blending of the rates of any UNE component(s) of the commingled arrangement with any special access component(s), i.e., no ratcheting of the commingled arrangement.

SBC Missouri remains committed to offering that language to resolve this dispute as it believes it addresses the CC’s concerns.  


Additionally, the Commission should reject the CC’s proposed language in Section 2.25 which states that when a UNE, provided to a CLEC, is dedicated to a specific end user and that end user disconnects service with the CLEC, the CLEC will make the UNE available to SBC Missouri for further provisioning needs, “consistent with the PUC’s rules and guidelines governing migration.”  At the outset, the Commission does not have any rules and guidelines governing the return of UNEs to the ILEC.  However, SBC Missouri should be able to use a disconnected UNE immediately.  Even when a network element is unbundled for a CLEC, it remains SBC’s property.  A CLEC is entitled to "exclusive use" of a UNE only for the "period of time" when it is "purchasing access" to it for the provision of a telecommunications service.
  Thus, when the UNE is disconnected it should be immediately available for SBC Missouri’s use, either to serve its own retail customers or other CLECs.  


The Kansas Arbitrator found in favor of SBC Missouri regarding CC UNE 32.  This Commission should reach the same conclusion.
 


The Commission should adopt SBC Missouri’s proposed language in the MCIm/SBC Missouri ICA because: (1) it addresses how all portions of the circuit (whether access or UNEs) are to be billed; and (2) it is consistent with the FCC’s definition of ratcheting as set forth in the TRO.
  The Commission should reject MCIm’s proposed language because: (1) it is unclear, confusing, and misrepresents what the TRO states; and (2) it attempts to include only the definition and explanation of how the UNE portion of the commingled circuit would be billed, neglecting all other parts and pieces that make up the commingled product.  This could either be misinterpreted to indicate that the CLEC will receive the other pieces of the commingled arrangement for free or that the CLEC would not expect to receive multiple billing, possibly with varied rates depending on the manner in which the various components of the commingled circuit is ordered and provisioned.
 



e.
MCIm UNE 10

MCIm UNE 10:
Are there eligibility requirements that are applicable to the conversion of wholesale services to UNEs?

SBC MO:
When converting wholesale services to UNE, what should the contract specify regarding eligibility criteria and qualifying service requirements?


The Commission should adopt SBC Missouri’s proposed language which clarifies that when UNE conversions are accomplished, the services and/or UNEs that are involved must still qualify as properly provisioned UNEs.  Specifically, in the TRO, the FCC stated: “[w]e conclude that carriers may both convert UNEs and UNE combinations to wholesale services and convert wholesale service to UNEs and UNE combinations, so long as the competitive LEC meets the eligibility criteria that may be applicable.”
 The FCC was also clear that if the existing UNE combination fails to satisfy the eligibility criteria that combination of UNEs may be converted to an equivalent wholesale service.  The FCC stated: “[t]o the extent a competitive LEC fails to meet the eligibility requirements for serving a particular customer, the serving incumbent LEC may convert the UNE or UNE combinations to the equivalent wholesale service in accordance with the procedures established between the parties.”
  As a result of the TRO and TRRO, certain conversions are not available to CLECs.  For example, a CLEC may not convert resale services to UNE-P.  Further, a CLEC may not convert Special Access circuits to UNEs when those circuits are services in offices that have been found to be non-impaired based on the TRRO (loops) or when those circuits are on routes that have been found to be non-impaired bases on the TRRO (dedicated transport).  SBC Missouri’s language appropriately incorporates those limitations and, therefore, should be adopted.
    


f.
MCIm UNE 11

MCIm/SBC MO UNE 11:
What processes should apply to the conversion of wholesale services to UNE?


The Commission should adopt SBC Missouri’s proposed language which requires the CLEC to: (1) place an order for the conversion; and (2) follow the Operational Support System (“OSS”) processes.  Where conversions are standard and processes are in place, SBC Missouri will use those processes.  However, if new processes need to be developed, that may take time, and the parties should adhere to industry standards like the Ordering and Billing Forum (“OBF”) guidelines, the Change Management Process (“CMP”) guidelines for OSS process changes, and the CLEC User Forum for manual ordering process changes, as well as standard processes such as the Bona Fide Request Process, so that uniform processes can be implemented for all CLECs.

The Commission should reject MCIm’s proposed language because MCIm’s proposal suggests that a mere “spreadsheet” of circuits to be converted could somehow be fed into the OSS system and could be properly provisioned which: (1) runs contrary to the OSS systems in place—which requires MCIm to issue the appropriate ordering vehicle (LSR and/or ASR); (2) it would force SBC Missouri to perform order processing activities, including inputting the spreadsheet data into the OSS for MCIm, which MCIM should be doing for itself; and (3) it risks operational problems in provisioning and inventorying the new UNE circuits.  Moreover, MCIm’s proposed language is counter to the collaborative CMP, CUF, and OBF processes, in that it would allow MCIm to circumvent them altogether by providing a secondary avenue (i.e. a spreadsheet) to submit conversion orders to SBC Missouri.


g.
MCIm UNE 12

MCI/SBC MO UNE 12:
Should SBC MISSOURI be permitted to charge MCIm service order and record change charges for conversions?


The Commission should adopt SBC Missouri’s proposed language, which allows it to recover applicable service order charges and record order charges, just as SBC Missouri receives compensation for every other non-conversion record change request or service order submitted by a CLEC.  SBC Missouri’s proposed language does not conflict with Section 6.4, which specifies that: “[e]xcept as otherwise agreed to by the Parties, SBC Missouri shall not impose any untariffed termination charges, or any disconnect fees, reconnect fees, or charges associated with establishing a service for the first time, in connection with any conversion between a wholesale service or group of wholesale services and a Lawful unbundled Network Element or Combination of unbundled Network Elements,” because this language discusses provisioning non-recurring charges, while service order and record change charges are not provisioning charges.



h.
MCIm UNE 13
MCIm/SBC MO UNE 13:
Must conversions be comprised solely of UNEs or as otherwise provided in this Appendix?


The Commission should adopt SBC Missouri’s proposed language, which specifies that Section 6 only applies to Lawful UNEs offered or provided for in this Appendix, because it provides needed clarification that conversion of wholesale services to UNEs remains subject to the Lawful UNEs requirement found throughout the UNE Appendix.

4.
EELs Eligibility


a.
AT&T UNE 9

AT&T UNE 9:  
Under what terms must SBC Missouri provide EELs to AT&T?

SBC MO:
(a) What is the definition of an EEL and should the ICA contain specific eligibility requirements to obtain EELs?


(b)
Is it appropriate to include in the ICA examples of the conditions for providing access to EELs?


(c)
Must SBC provide an EEL once AT&T self-certifies its compliance with service eligibility criteria?


(d)
What terms and conditions should apply to SBC Missouri’s right to audit AT&T’s compliance with the mandatory eligibility criteria.


The Commission should adopt SBC Missouri’s proposed language, regarding EELs, which: (1) sets forth the eligibility criteria that must be met before SBC Missouri is required to provide high-capacity EELs and certain high-cap commingled arrangements, consistent with paragraph 597 of the TRO and Rule 51.318(b);
 (2) tracks the language which is set forth in Rule 51.318(b), rather than just referencing the rule; and (3) tracks the audit language set forth in the TRO, including the costs thereof, and provides increased certainty regarding how audits are going to be conducted and what is going to be done with the results.


The Commission should reject AT&T’s proposed language because: (1) AT&T’s definition of an EEL is AT&T created and fails to recognize that EELs are only available where the component network elements are also available as UNEs as required by the FCC’s rules issued under the TRRO, and that are then subject to the FCC’s mandatory eligibility criteria;
 (2) AT&T’s self-certification language is too broad in that it seeks to require SBC to provide EELs based solely on AT&T’s self-certification; (3) AT&T’s Section 2.12.2.1 attempts to require SBC Missouri to meet a much more stringent standard than set or envisioned by the FCC, including the requirement that SBC Missouri conduct conversions on receipt, which is impossible if physical work must be done; and (4) the sole remedy for AT&T’s non-compliance is partial reimbursement of the audit expense and prospective compliance only.
  Further, AT&T’s language regarding backdating alleged pending requests, to a date prior to the effective date of this ICA, is inappropriate and its suggestion that it should be granted a right to withhold payment based on disputes is improper since these issues are addressed elsewhere in the ICA.  AT&T’s language on conversions, involving physical rearrangement, should be rejected since such work requires coordination with AT&T and AT&T’s language improperly assumes that any delay would be on the part of SBC Missouri, rather than a lack of readiness on AT&T’s part.  Finally, AT&T is incorrect when it suggests that a state commission has the authority to modify the FCC’s rules.


Just yesterday, the Kansas Arbitrator agreed with the position advanced here by SBC Missouri.  Specifically, the Kansas Arbitrator stated: 
The Arbitrator finds for SWBT and adopts its language proposed in §2.12.1.1.  The FCC viewed “EELS as UNE combinations consisting of unbundled loops and unbundled transport (with or without multiplexing capabilities)” and that, “to the extent DS1 transport facilities are available along a specific route, for example, the incumbent LEC must provide (upon request) a DS1 EEL consisting of unbundled loop and unbundled transport facilities to any requesting carrier that qualifies for access to the combinations.
  AT&T’s characterization of an EEL as being any one or more of an unbundled loop and unbundled dedicated transport is not consistent with the FCC’s definition of EEL.

Additionally, the Arbitrator rejected AT&T’s language in Section 2.12.12.1, suggesting that all “pending requests” for conversion to EELS issued by it prior to the effective date of the successor ICA be deemed to have been completed by March 11, 2005.  The Arbitrator stated: “With this proposed language, AT&T is, again, attempting to extend the FCC’s favorable pricing treatment for pending conversion requests issues, but not completed, by the effective date of the TRRO.  For the same reason articulated in ¶75 above, the Arbitrator rejects AT&T’s proposed 2.12.2.1.”

b.
AT&T UNE 15

AT&T UNE 15:
(1) Should SBC be permitted to impose additional charges (beyond the applicable UNE rtes) on AT&T simply to establish the processes it needs to perform its obligation to provide UNEs in the ICA?


(2) Should SBC be obligated to follow change of law terms within the ICA, when SBC believes a change of law occurs?

SBC MO:
(1) Where processes for any UNE requested (whether alone or in conjunction with other UNEs and services) are not already in place, should SBC Missouri be permitted to develop and implement such processes?


(2) Are the applicable Change Management guidelines the appropriate method for establishing new OSS system changes, if any, for OSS functions related to UNEs not already in place?


(3) Should SBC Missouri have an obligation to provide UNEs, combinations of UNEs and AT&T elements and Commingled Arrangements beyond the Act and current FCC rules?


The Commission should adopt SBC Missouri’s proposed language which allows SBC Missouri to establish guidelines and ordering requirements for wholesale services eligible to be converted to UNEs based on the TRO and TRRO.  AT&T has not proposed any alternative processes, nor has it provided any detail regarding what conversions the ICA may require (other than those already provided by SBC Missouri) which is inappropriate and may result in numerous disputes before the Commission.
  The Commission should also adopt SBC Missouri’s language because it provides that where processes for any Lawful UNE (or “Section 251(c)(3) UNEs”) requested under the ICA are not already in place, the parties will comply with any applicable Change Management guidelines.  This provision is necessary because it is not possible for SBC Missouri to anticipate every “flavor” of conversion or commingling arrangement that a CLEC may request, only to find that there is no demand for it.
  Finally, the Commission should adopt SBC Missouri’s proposed language because it properly limits SBC Missouri’s obligations to provide UNEs, combinations of UNEs, and Commingled Arrangements, to those that are required by the Act and the FCC’s rules.



c.
CC UNE 9



CC UNE 15




Navigator UNE 5

CC UNE 9:
No issue statement is provided in the DPL.

SBC MO:
How should the parties incorporate the mandatory eligibility criteria applicable to certain combinations of hi-cap loops and transport (EELs)?

(a)Should this section make clear that Low Cap EELs are available without restriction (eligibility requirement)?

(b) Is CLECs’ statement of the criteria that must be satisfied clearer and easier to follow for the reader?

(c) Is it appropriate to clarify that a DS3 must have 28 local voice TNs only if it is fully utilized?

(d) Should it be CLEC’s option to certify to SBC that it will not begin providing service until a local TN is assigned and 911 capability provided?

(e) Does SBC’s example assist the reader in understanding the restrictions on EELs contained in the TRO? 

(f) Should CLEC be required to provide proof of indeterminate type and form to SBC that CLEC satisfies the requirement for a TN and access to 911?  

(g) How shall CLECs provide the certification required for high-cap EELs, particularly if an order encompasses more than one EEL?

(h) How shall CLECs inform SBC that a circuit that was an EEL is no longer in service?

(i) How shall CLECs provide updated certification to SBC?

(j)What process should be used by SBC and CLECs to correct any instance in which CLEC has an EEL in service, but does not or no longer satisfies the requirements?

(k) What notice of audit should SBC provide to CLEC? 

(l) Is it necessary to specify the type of records CLEC must maintain to demonstrate its entitlement to EELs in the event of an audit?

CC/SBC MO UNE 15:
How should EELs be defined in the ICA in light of the TRRO?

NAVIGATOR/SBC MO UNE 5:
How should the parties incorporate the mandatory eligibility criteria applicable to certain combinations of hi-cap loops and transport (EELs)?
The Commission should reject the CC’s and Navigator’s proposed language, related to eligibility requirements for access to certain UNEs, because their proposed language ignores: (1) the limitations placed on the ILEC’s obligations to provide unbundled access to loops and transport, and (2) the caps placed on the number of such UNEs a CLEC can obtain in an impaired wire center.  First, the CC proposes language in Section 2.20.2 stating that SBC Missouri: “shall make Low Capacity EELs available to CLEC without restriction.”  While SBC has agreed to provide low-capacity EELs in Section 2.20.1.1, the “without restriction” language is too vague, for it is undefined and the CLECs might argue that it supersedes the FCC’s limits on when SBC must provide DS1 or DS3 dedicated transport.  That obviously would be improper.  Second, in some instances, the CC opposes SBC’s inserting the word “UNE” before the phrase dedicated transport.  But ILECs are not required to provide dedicated transport unless it qualifies as a UNE, so SBC Missouri’s language is appropriate.

The Commission should also reject the CLECs’ proposed language restriction on SBC Missouri’s right to perform an audit which is contained in Section 2.20.7 of the CC ICA and Section 2.18.4.1 of the Navigator/SBC Missouri ICA (Navigator failed to number its Sections but presumably it is Section 18.4.1).  Specifically, the CC and Navigator propose language limiting SBC Missouri audit rights – for example, by conditioning SBC Missouri’s audit right on first providing some allegation and evidence of non-compliance, along with all supporting documentation.  The CC claims that its language is necessary because: “SBC should have some basis, other than curiosity or mere suspicion, for initiating the audit process.”
  The FCC thought otherwise.  The FCC gave ILECs the right to audit compliance with the qualifying service eligibility criteria on an annual basis, and did not condition that right on the ILEC first providing some sort of evidence of non-compliance.
  As for the CC’s suggestion that SBC will initiate frivolous audits if its proposed language is not adopted, the FCC found that requiring the ILEC to reimburse the audited carrier for the costs associated with the audit (in instances where the independent auditor’s report concluded that the requesting carrier complied in all material respects to the eligibility criteria) would “eliminate the potential for abusive or unfounded audits, so that incumbent LEC will only rely on the audit mechanism in appropriate circumstances.”
  If SBC Missouri wants to “obtain and pay for an independent auditor to audit, on an annual basis, compliance with the qualifying service eligibility criteria,” it is fully within its rights to do so.
 
The Commission should also reject the CC’s audit-related language at the end of section 2.20.7.4, in which the CC seeks to delay its compliance with the eligibility requirements and to limit SBC Missouri’s right to be compensated when the CLEC is found to have failed to comply with those requirements.  For example, the CC’s proposed language gives the CLEC 30 days from the date it receives the auditor’s report to submit an order to disconnect the noncompliant circuit or to convert the circuit to the appropriate service, and even then the CLEC does not have to begin paying the correct charges until “the next billing cycle following SBC Missouri’s acceptance of the order.”  The CC’s language delays payment even longer if the CLEC disputes the auditor’s findings.  The Commission should also reject Navigator’s language in Section 2.18.4.1, which again seeks to limit SBC Missouri’s right of compensation to: “the pro-rata cost of the independent auditor in an amount that is in direct proportion to the number of circuits found to be non complaint.”  The TRO does not permit such delay tactics or the denial of compensation to SBC Missouri.  The FCC stated:  “To the extent the independent auditor’s report concludes that the competitive LEC failed to comply with the service eligibility criteria, that carrier must true-up any difference in payments, convert all noncompliant circuits to the appropriate service, and make the correct payments on a going-forward basis.”
  

The Commission, however, should approve SBC Missouri’s language related to eligibility requirements for access to certain UNEs.  For example, the Commission should approve SBC Missouri’s proposed language in Section 2.20.2.2 of the CC ICA and in Section 2.12.2.2.1 of the Navigator ICA, which appears in bold below (the parties have agreed upon the language in regular font):

Each circuit to be provided to each end user will be assigned a local telephone number (NPA-NXX-XXXX) that is associated with local service provided within an SBC MISSOURI local service area and within the LATA where the circuit is located (“Local Telephone Number”) prior to the provision of service over that circuit (and for each circuit, CLEC will provide the corresponding Local Telephone Number(s) as part of the required certification; . . .

SBC’s proposed language should be adopted because it is consistent with the TRO, where the FCC stated that “additional circuit-specific architectural safeguards” were necessary “to prevent gaming,” including:  “each circuit must terminate into a collocation governed by section 251(c)(6) at an incumbent LEC central office within the same LATA as the customer premises” and “each circuit must be served by an interconnection trunk in the same LATA as the customer premises served by the EEL for the meaningful exchange of local traffic, and for every 24 DS1 EELs or the equivalent, the requesting carrier must maintain at least one active DS1 local service interconnection trunk.”
  The CC expressed concern that if a CLEC has an EEL composed of a DS1 loop and DS3 dedicated transport it would have to “have 28 local telephone numbers associated with that.”
  FCC Rule 318.(b)(2)(ii), however, states that “each DS1-equivalent circuit on a DS3 enhanced extended link must have its own local number assignment, so that each DS3 must have at least 28 local voice numbers assigned to it.
”  Thus, the alleged “restriction” on EELs here comes from the FCC itself, not from SBC Missouri trying to limit the CLECs’ options.  SBC Missouri’s language complies with the FCC’s rule and should be adopted.  


Additionally, SBC Missouri’s proposed language in Section 2.20.5 of the CC ICA and Section 2.12.2.2.3 of the Navigator ICA should be adopted.  The FCC requires that the CLEC provide proof to SBC Missouri of telephone number assignment and 911/E911 capability within 30 days of provision and, in any event, prior to providing service.
  These two examples, as well as SBC Missouri’s testimony and DPL, demonstrate that the Commission should adopt all of SBC Missouri’s language regarding eligibility requirements for access to certain UNEs.
The Commission should also reject Navigator’s proposed language because: (1) it provides that if the auditor’s report concludes that CLEC failed to comply in all material respects with the eligibility criteria, SBC Missouri shall provide CLEC a copy of the report within 2 business days, which is too short of a timeframe in which to reasonably comply; (2) it provides that a dedicated transport facility may extend from the CLEC customer’s SBC Wire center to CLEC’s point of access through a dedicated transport entrance facility, in violation of paragraph 597 of the TRO which specifies “each circuit must terminate into a collocation governed by section 251(c)(6) at an incumbent LEC central office within the same LATA as the customer premises;” (3) it requires SBC Missouri to construct a secured frame room in the central office, which as SBC Missouri demonstrates in its discussion of CC UNE 48 above in Section III(C)(1)(e), is inappropriate; and (4) it requires a showing of “good cause” to initiate an audit, in contravention of the FCC’s determination in paragraph 626 of the TRO.
Just yesterday, the Kansas Arbitrator addressed CC UNE 9.  The Arbitrator stated:  “With respect to the Coalition’s proposed language, the Arbitrator finds it at times at odds with FCC determinations and rules.”
  The Arbitrator continued:

For example, the Coalition suggested that SWBT be prohibited from imposing any conditions or limitations upon its members’ ability to obtain access to EELs or to any other UNE combinations other than those set out in the TRO.  The TRO, however, did not declassify certain UNEs as the TRRO did.  In certain circumstances, an EEL arrangement may not be available because its components, or a portion of them, are declassified.

The Arbitrator subsequently found for SWBT and adopted all of its proposed language, except Section 2.12.2.2.1, because it is more consistent with FCC determination and rules.
  For all of the reasons, the Commission should similarly adopt SBC Missouri’s language here.


d.
MCIm UNE 42


MCIm/SBC MO UNE 42:
Should MCIm’s definition of High Capacity EELs be included in the Agreement?


The Commission should adopt SBC Missouri’s proposed definition of High Capacity EEL, as set forth in its Position Statement, because it more closely tracks the definition of EEL in the TRO.
  The Commission should reject MCIm’s definition of EEL because it refers to commingling and channel termination.  An EEL is a combination of Section 251(c)(3) unbundled loops and Section 251(c)(3) unbundled dedicated transport.  It is not a commingled arrangement.  It is likely that CLECs, such as MCIm, may request commingled arrangements that are comparable to EELs, but the FCC has defined an EEL as combinations of UNEs.



e.
MCIm UNE 43

MCI UNE 43:
Does SBC Missouri’s proposed introductory phrase in section 22.2.1 have any contractual effect?

SBC MO:
Should the terms and conditions of conversion of wholesale service to UNE (section 6) be referenced in the EELs (section 22) of this Appendix?


The Commission should adopt SBC Missouri’s proposed language because it is necessary to recognize that there are limitations to MCIm’s language, in particular as it applies to new circuits.  Specifically, the FCC has set forth criteria according to which network elements (in particular subsets of DS1 and DS3 loops and dedicated transport) are no longer required to be offered as new UNEs.  SBC Missouri’s proposed language simply ensures that those limitations are recognized in this section of the ICA.



f.
MCIm UNE 44

MCIm/SBC MO UNE 44:
Which Party’s language better implements the EELs service eligibility criteria requirements set forth in the Triennial Review order?


The Commission should adopt SBC Missouri’s proposed language which sets forth the eligibility criteria that must be met before SBC Missouri is required to provide high-capacity EELs and certain high-cap commingled arrangements, consistent with paragraph 597 of the TRO and Rule 51.318(b).
 SBC Missouri’s proposed language reflects the fact that EELs are a combination of unbundled loops and unbundled dedicated transport and if each component of the loop/transport combination (EEL) is not required to be unbundled, then SBC Missouri should not be required to offer an EEL, although it might have to provide a hi-cap commingled arrangement of UNEs and wholesale facilities or services.  In either event, the mandatory eligibility criteria specified in the TRO, as represented in SBC Missouri’s proposed language, would apply.  

The Commission should reject MCIm’s proposed language because it fails to include all of the FCC’s mandatory eligibility criteria set forth in 47 C.F.R. §51.318 and paragraph 597 of the TRO, including that each circuit must be served by an interconnection trunk in the same LATA as the customer premises served by the EEL for meaningful exchange of local traffic.



g.
MCIm UNE 45

MCIm/SBC MO UNE 45:
Which Party’s language better implements the EELs certification requirements set forth in the Triennial Review order?


The Commission should adopt SBC Missouri’s proposed language which would require MCIm to use a standard form to provide certification information on a circuit-by-circuit basis and is the method used by other CLECs for providing certification information.  The form that SBC Missouri has proposed is quite similar in form/function to that which was previously used for similar conversions under the FCC’s Supplemental Order Clarification, which addressed the conversion of special access service to EELs. To ensure provisioning and record keeping simplicity and maintenance (and to be able to administer all of that), SBC Missouri wants to use a uniform process for certifications, including both the form and method of transmittal.  The Commission should reject MCIm’s proposed language: (1) it proposes a process which would only work for MCIm; (2) the process is different than anything being used today; and (3) the process would only benefit MCIm.
 


h.
MCIm UNE 46

MCIm/SBC MO UNE 46:
Which Party’s language better implements the EELs auditing requirements set forth in the Triennial Review order?


The Commission should adopt SBC Missouri’s language, which provides the procedure for auditing MCIm’s compliance with the mandatory eligibility criteria as determined by the TRO because: (1) SBC Missouri’s language tracks the FCC’s rules and audit provisions in the TRO (including paragraphs 636 and 627 of the TRO); and (2) it is more detailed, identifying specifically what information MCIm will need to provide, as well as SBC Missouri’s obligations to MCIm as a result of the audit.  The Commission should reject MCIm’s proposed language because MCIm omits: (1) Sections 22.5.2, 22.5.3, and 22.5.4, which contains language that is taken directly from paragraph 626 of the TRO; and (2) Section 22.5.5, which contains language that is taken directly from paragraph 627 of the TRO. 
 


i.
MCIm UNE 47

MCIm/SBC MO UNE 47:
Should the contract contain a non waiver clause with respect to provisioning EELs?


The Commission should adopt SBC Missouri’s proposed language, which requires MCIm to: (1) pledge to comply with the eligibility requirements in the FCC’s rules and in the ICA; and (2) avoid any assertion of waiver or similar concepts if SBC Missouri provides an EEL or a commingled arrangement not eligible under 47 C.F.R. §51.318(b), or where MCIm does not submit the required certification.  Without SBC Missouri’s proposed language, SBC Missouri would be incented to impose rigorous procedures to ensure compliance because the alternative would be that MCIm could claim waiver.



j.
WilTel UNE 16

WILTEL UNE 16:
Should the ICA accurately reflect the FCC’s eligibility criteria for EELs?

SBC MO:
Should the ICA contain specific eligibility requirements to obtain EELs?


The Commission should adopt SBC Missouri’s proposed language because it incorporates the FCC’s mandatory eligibility criteria that must be met before SBC Missouri is required to provide high cap EELs and certain high-capped commingled arrangements that are set forth in 47 C.F.R. §51.318(b).  SBC Missouri’s language reflects that EELs are a combination of unbundled loops and unbundled dedicated transport.  If each component of the loop/transport combinations (EEL) is not required to be unbundled, then SBC Missouri should not be required to offer an EEL, although it might have to provide a hi-cap commingled arrangement of UNEs and wholesale facilities or services.  However, in either event, the mandatory eligibility criteria specified in the TRO, as represented in SBC Missouri’s proposed language, would apply.


The Commission should reject WilTel’s proposed language because it fails to incorporate legal requirements including those set forth in 47 C.F.R. §51.318(b), the TRO, etc.  Specifically, WilTel: (1) omits language in Section 2.18.2.2.2 and 2.18.4 that includes the eligibility criteria set forth in 47 C.F.R. §51.318(b); and (2) omits language in Section 2.18.5 and 2.18.5.1 related to ordering new circuits that is required by the TRO and the FCC’s implementing rules.



k.
WilTel UNE 18

WILTEL UNE 18:
Which party’s auditing language for compliance with the FCC’s eligibility is more reasonable and in compliance with FCC rules?

SBC MO:
What guidelines are appropriate for auditing of SBC’s eligibility criteria?


The Commission should adopt SBC Missouri’s proposed language, related to audits for compliance with the service eligibility criteria, because it: (1) more closely tracks the TRO on audits, including the costs thereof; and (2) provides increased certainty on how audits are to be conducted and what is to be done with the results.
  The FCC permits annual audits of EELs (and high-cap commingled arrangements which would not be section 251 UNE combinations, and thus would need to be addressed via SBC Missouri’s language in Section 2.18.7.4 to ensure coverage).  The Commission should reject WilTel’s proposed language because it improperly limits SBC Missouri’s right to be compensated for WilTel’s failure to meet the eligibility criteria for the period beginning on the first date of non-compliance of the non-compliant circuit rather than the date that the non-compliant circuit was established.  By including this language, SBC Missouri would not be compensated for WilTel’s non-compliance in situations where WilTel disconnected service or converted to a wholesale service.
C.
CLECs’ Access to UNEs Under Section 251 (Including Issues Related to the TRRO “Transition Plans”)

1.
Loops



a.
AT&T UNE 16




CC UNE 17




NAVIGATOR UNE 10

AT&T UNE 16:
What UNE loops must SBC provide to AT&T and under what terms and conditions?

SBC MO:
(a) What UNE loops must SBC Missouri provide to AT&T after the TRO Remand Order and under what terms and conditions?



(b) Does a broadband loop have to be provided as an alternative element to AT&T when broadband is no longer required under Section 251?  This issue is addressed in AT&T UNE 21 and is resolved between the parties.



(c) Is SBC Missouri obligated to provide UNE-P at TELRIC pricing even where there has been no impairment? This issue is addressed in Section III(B)(1)(a).  Section 271 elements are not available as TELRIC per the FCC Rules.
CC UNE 17:
(a) Definition of a fiber-based collocator:  Given the FCC’s articulated purposes and its analysis in determining when CLECs are impaired without access to high-capacity loops and transport as Section 251 UNEs, how should the term “fiber-based” collocator be defined in this agreement?

(b) Definition of Building:  Given the FCC’s articulated purposes and its analysis in determining when CLECs are impaired without access to high-capacity loops as Section 251 UNEs, how should the term “building” be defined in this agreement?

(c) CLEC transition to other services:  What requirements should govern CLECs’ move to other services and off Section 251 UNEs?

(d)  Cross-connects in collocation arrangements: Should SBC’s language in Section 4.8.3 be clarified to exclude cross-connects under the collocation tariff?
SBC MO:
(1) What loop types should be contained in the ICA in light of the TRRO? 

(2) Should CLEC be required to operate a loop within the technical parameters accepted in the industry and as explicitly agreed by the Parties in Attachment UNE?

(3)  Should DS1 and DS3 loops be provided without the restrictions lawfully allowed by the FCC in the TRO Remand?

(4) Is it appropriate to define the term "building" with a definition that is not consistent with the FCC's TRRO rule for DS1 and DS3 loop impairment and caps?

NAVIGATOR/SBC MO UNE 10: 
Which Party’s proposed Loops language should be adopted?


The Commission should adopt SBC Missouri’s proposed language because it specifies the types of loops that SBC Missouri must provide to a CLEC after the TRRO and under what terms and conditions.  Specifically, SBC Missouri’s proposed language limits SBC Missouri’s obligations to provide DS1 and DS3 loops to those wire centers that do not exceed the thresholds or caps established by the FCC in the TRRO.
  The Commission should reject AT&T’s proposed language because it contains confusing cross references to elements that have been eliminated, in whole or in part, from unbundling in the TRO and TRRO, including DS1/DS3 [the obligation of which to provide is limited by 47 C.F.R. §51.319(a), (a)(5) and 47 C.F.R. §51.319(a)(4)(ii) and (a)(5)(ii)], fiber [but the FCC explicitly eliminated dark fiber loops from unbundling requirements]
 and other high capacity loops [however, in the TRO, the FCC determined that no impairment for OCn level loops exists
 and in the TRRO the FCC acknowledged that USTA II did not disturb that conclusion].  

The Commission must reject the CC’s proposed language because, like AT&T’s language, it includes references to elements eliminated from unbundling requirements by the TRO and TRRO.  First, the CC’s proposed language in Section 4.4.4.2 states that SBC will make DS1 loops available “without limitation,” which is inconsistent with the FCC’s determination that ILECs are required to unbundle DS1 loops only in limited circumstances and with the caps placed on the number of DS1 loops a CLEC can obtain in an impaired wire center.
  Second, the CC’s proposed language refers to “fiber” loops, but the FCC explicitly eliminated dark fiber loops from unbundling requirements
 and, the FCC has also eliminated nearly all unbundling of FTTH and FTTC loops.
  
Moreover, in addition, the CC’s proposed definition of “building” is a transparent attempt to circumvent the FCC’s caps for DS1 and DS3 loops.
  In Section 4.7.1, the CC proposes language that acknowledges the FCC’s determination “that CLECs’ access to high-capacity loops under Section 251 shall be limited with respect to loops obtained to serve buildings in certain locations,” but the CC then defines “building” in Section 4.7.1(B) so broadly so as to eliminate those limitations.  For example, under the CC’s proposed language, each leased space in a multi-tenant unit (whether it be individual floor, suite, office, or apartment) would be considered a “building” in its own right unless the tenants shared a common telephone room from which they receive telephone service.
  Rooms, suites, and floors within a single building do not constitute additional buildings.
  Treating them as such would allow CLECs to obtain scores of DS1 and DS3 loops in a single building that happens to have a large number of suites – a result the FCC clearly did not intend.
  For example, assume a building has 40 offices with distinct addresses.  Under the CC’s proposal, each of the 40 offices would be considered a building; therefore allowing each and every CLEC to get up to 400 DS1s and 40 DS3s to the building.
  That is not what the FCC envisioned when it set caps.  In fact, regarding DS1 loops, the FCC stated:  “we therefore do not believe that it would be appropriate to allow requesting carriers to obtain unbundled access to that many DS1 loops.  Requesting carriers seeking ten or more unbundled DS1 loops are able to use DS3 loops instead.”
  Regarding DS3 loops, the FCC stated:  “based on the evidence in the record, we find that it is generally feasible for a carrier to self-deploy its own high capacity loops when demand nears two DS3s of capacity to a particular location.”
  

In addition, under the CC’s proposed definition of “building,” anything that has its own street address would be considered a separate building.  Thus, under the CC’s view: “two or more physical structures that share a connecting wall or are in close physical proximity shall not be considered a single building . . . so long as the structures have a unique street address.”  Moreover, arenas, convention centers, and exposition halls are not considered buildings at all under the CC’s proposed definition.
  According to the CC: “[n]o CLEC would undertake to construct facilities into these structures . . . thus, the FCC’s analysis of when it is cost-effective for a CLEC to construct its own facilities rather than rely on the incumbent is simply inapposite.”
  The CC’s attempt to evade the caps placed on the availability of unbundled loops by distorting the meaning of the term "building" must be rejected.  

Instead, the Commission should adopt SBC Missouri’s definition in Section 4.7.1(B) which states:  “the term ‘same building’ is to be interpreted to mean a structure under one roof or two or more structures on one premises which are connected by an enclosed or covered passageway.”  This proposed definition is not only proper, practical, and logical, it satisfies the FCC’s intent in establishing caps. 

The Kansas Arbitrator agreed with SBC, finding in favor of SBC because: “its definition is more consistent with the FCC’s apparent intent.  Four hundred DS1s or 40 DS3s to a single 40-office building is not consistent with the caps established by the FCC.”
  For all of these reasons, the Commission should find in favor of SBC Missouri on this issue.
Moreover, the CC’s definition of “fiber based collocator” fares no better.  The CC attempts to circumvent the limitations imposed on the unbundling of DS1 and DS3 loops (i.e., the FCC’s determinations that CLECs are not impaired without access to DS3 loops in wire centers with 38,000 or more business lines and four or more fiber collocators and that CLECs are not impaired without access to DS1 loops in wire centers with 60,000 or more business lines and 4 or more fiber collocators) by changing the definition of the term “fiber based collocator” as it appears in 47 C.F.R. § 51.5.  Specifically, the CC attempts to exclude the following from the definition: “AT&T or its affiliates.” 

The CC’s definition is inconsistent with the FCC’s definition of “fiber-based collocator” in Rule 51.5.  The FCC’s definition is binding and clear, and it does not state that CLECs may exclude potential, future affiliates of an ILEC from the definition of fiber-based collocator.  When and if SBC’s merger with AT&T is finalized and AT&T becomes an affiliate of SBC, AT&T will be excluded from the FCC’s definition of “fiber-based collocator;” but it would be inappropriate to exclude AT&T before that happens.  And it certainly would be inappropriate to exclude AT&T from the definition of “fiber-based collocator” if that merger is never finalized and AT&T does not become an affiliate of SBC, as the CC’s proposed language would do.  The CC’s attempted rewrite of Rule 51.5 and end-run of the FCC’s unbundling requirements must be rejected.
The CC’s proposed language in Section 4.7.4 is also unnecessary because the parties have already agreed in Section 4.7.3 that if the CLEC properly self-certifies as to a particular wire center, SBC Missouri will provision the order and dispute the propriety of the certification and the order later, via the dispute resolution process in the ICA.
  


Finally, the CC’s reference to Section 271 should be rejected for the reasons explained in SBC’s discussion in Section III(B)(1)(a) above.  The CC’s language with respect to the transition from UNEs and the embedded base of customer should be rejected, and SBC’s adopted, for the reasons explained in Sections III(B)(2) and III(E).
The second part of CC UNE 17: “Should CLEC be required to operate a loop within the technical parameters accepted in the industry and as explicitly agreed by the parties in attachment UNE?”, appears to be resolved.  The CC and SBC Missouri have agreed to language in Section 4.2 that states that: “CLEC agrees to operate each loop type within the technical descriptions and parameters accepted within the industry.”  

The Kansas Arbitrator addresses AT&T UNE 16 and CC UNE 17 in its Determination of UNE Issues, issued yesterday.  The Arbitrator stated:

AT&T’s language proposed that, notwithstanding the Performance Measurements, if SWBT did not timely provide a loop, it would be required to provide a broadband loop complete with all of the functions, features and capabilities of the broadband loop. .
  The Arbitrator determined in ¶ 64 above that such language was not acceptable.  Furthermore, AT&T would require SWBT, if it could not provide a loop with the full functionality of a 2-wire analog loop due to SWBT's network configurations, to provide a UNE-P arrangement at TELRIC pricing.
  Not only is this another instance of a double-penalty but it also constitutes a violation of FCC rules capping UNE-P at the embedded base level.
  The Arbitrator, therefore, adopts SWBT's proposed language, subject to deletion of the "lawful" modifier to UNE.


110.  The Coalition provided testimony and briefing time to local loops only to the extent of their relationship to "building".
  SWBT, on the other hand, presented significant testimony on the subject of local loops that SWBT must provide pursuant to the TRRO.
  The record evidence supports SWBT's position better than it does the Coalition's.  Consequently, the Arbitrator finds for SWBT and adopts its language, limited to its provisions that deal solely with the local loop.
  

For these same reasons, the Commission should find in favor of SBC Missouri on AT&T UNE 16 and CC UNE 17.

The Commission should reject Navigator’s proposed language because it provides that SBC Missouri must provide “fiber, and other high capacity loops to the extent required by applicable law.”  With respect to Navigator’s proposed language referring to “fiber” loops, SBC Missouri agrees that it is obligated to provide fiber loops as set forth in the FCC’s Order on Reconsideration and implementing rule, 47 C.F.R. §51.319(a)(3) in the limited circumstance that such FTTH and FTTC loops are subject to unbundling, i.e. in those instances where SBC Missouri has deployed such fiber in parallel to, or in replacement of, an existing copper loop facility and elects to retire the copper loop, in which case SBC Missouri will provide non-discriminatory access to a 64 kilobits per second transmission path capable of voice grade service over the FTTH loop or FTTC loop on an unbundled basis.  These requirements are contained in SBC Missouri’s proposed language.  The Commission should reject Navigator’s general reference to “fiber loops” because the only type of fiber loops other than FTTH or FTTC loops are dark fiber loops and the FCC has definitively concluded that ILECs have no obligation to provide new dark fiber loops as UNEs.

Further, the Commission should reject Navigator’s proposed language, which contains a vague reference to “other high capacity loops,” because the only “high capacity” loops that SBC Missouri has an obligation to provide on an unbundled basis are DS1 and DS3 Digital Loops in those instances where such loops have not been declassified or the caps provided for in the FCC’s rules have not been met.  The FCC has definitely concluded that ILECs have no obligation to provide unbundled access to dark fiber loops or to OCn loops and, therefore, SBC Missouri’s proposed language addresses all of the loops types that are available to Navigator under applicable law.


b.
CC UNE 73

CC/SBC MO UNE 73:
What loop types should be included in the ICA in light of the TRRO?


The Commission should adopt SBC Missouri’s proposed language because it properly limits SBC Missouri’s obligations to provide loops under the TRRO.  Specifically, in light of the TRRO, SBC Missouri is not obligated to provision DS1 and DS3 loops that meet the FCC’s non-impairment criteria or that exceed the caps for DS1 and DS3 loops.  The Commission should reject the CC’s proposed language because: (1) it refers to DS3 loops without regard to the limitations, including caps, on the unbundling of such loops imposed by the FCC in the TRRO;
 (2) it inappropriately appears to limit the standard process for the submission of OBF forms to DS1 and below facilities (thereby avoiding standard processes for loops with capacity over DS1); and (3) it inappropriately references loop facilities above DS3 and how such facilities will be ordered and provisioned, despite the fact that the FCC lifted the unbundling requirements for any loop facilities above a DS3 level in the TRO.


c.
AT&T UNE 17

AT&T UNE 17:
Under what terms and conditions must SBC provide loops to AT&T?

SBC MO:
Is AT&T entitled to have access to packet switching components of NGDLC?


The Commission should adopt SBC Missouri’s proposed language in Section 4.9.3 because it specifies that SBC Missouri will provide CLEC with access to hybrid loops in accordance with 47 C.F.R. §51.319(a)(2).  The Commission should reject AT&T’s proposed language in Section 4.7 because SBC Missouri’s unbundling obligations with respect to hybrid loops are already addressed in Section 4.11 of Appendix UNE and, therefore, AT&T’s access to SBC Missouri’s NGDLC architecture is addressed in that Section.  Further, and more importantly, AT&T’s proposed language is inconsistent with the TRO and the FCC’s rules, under which SBC Missouri has no obligation to make available on an unbundled basis the packetized bandwidth and capabilities of its hybrid loops, including without limitation, unbundled access to DSLAMs, as AT&T seeks to require.
  


With respect to unbundling of hybrid loops, the FCC, in its TRO and implementing rules, found that ILECs are not required to unbundle the next generation network, packetized capabilities of their hybrid loops, to enable requesting carriers to provide broadband services, including any transmission path over a fiber transmission facility between the central office and the customer’s premises (including fiber feeder plant) that it used to transmit packetized information.
  The FCC also found that ILECs are not required to provide unbundled access to any electronics or other equipment used to transmit packetized information over hybrid loops, such as the xDSL-capable line cards installed in DLC systems or equipment used to provide passive optical networking (PON) capabilities.
  In addition, in paragraphs 537 and footnote 1645 of the TRO, the FCC stated that its finding, that on a national basis: “competitors are not impaired without access to packet switching, including routers and DSLAMs,” applies to both the mass market and the enterprise market.


Finally, AT&T’s proposed language should be rejected because it provides that access to unbundled local loops shall include the use of all test access functionality, including without limitation, smart jacks, for both voice and data.  However, such language cannot be found in the TRO or the FCC’s implementing rules and to the extent that such language is proposed as a routine network modification, the parties have already agreed to language in Section 4.8.2 of the Appendix UNE regarding SBC Missouri’s obligations under the FCC’s TRO and implementing rules with respect to routine network modifications.  Therefore, additional language is not appropriate.


The Kansas Arbitrator agreed with SBC’s position regarding AT&T UNE 17 and found in favor of SBC.  The Arbitrator stated:

For its UNE issue 17, AT&T proposed language that is identical to its rejected § 4.7 proposed language from UNE issue 16.  Even if the language had not been included in UNE issue 16, the Arbitrator would have rejected the language here.  Section 47 C.F.R. 51.319(a)(2) relieves SWBT of providing unbundled access to the packet-switched features, functions and capabilities of its hybrid loops.  AT&T insisted that it did not want access to SWBT's DSLAM, just access to the loop in place.
  However, if that is the case, the Arbitrator questions why AT&T would require SWBT to provide smart jacks for both voice and data.
  With no clarifying testimony from AT&T witnesses, it would appear that the smart jacks for data would be used to provide, in some manner, broadband service over the hybrid loops, contrary to FCC rules declaring that SWBT no longer was required to provide packet-switched features, functions and capabilities.
  Consequently, the Arbitrator adopts SWBT's proposed language that, incidentally, virtually mirrors Rule 319(a)(2).

This Commission should reach the same result and find in favor of SBC Missouri.



d.
MCIm Issue 22

MCI/SBC MO UNE 22:
Which Party’s definition of a “Loop” should be included in the Agreement?


The Commission should adopt SBC Missouri’s definition of “Loop” as it is directly from 47 C.F.R. §51.319(a).  The Commission should reject MCIm’s proposed language because: (1) it is inconsistent with the FCC’s guidance that SBC Missouri has no obligation to provision UNE loops to Cellular Mobile Radio Service (“CMRS”) (cell) sites or any other location that does not constitute an end-user customer premises;
 (2)  it includes a reference to dark fiber even though the FCC declassified dark fiber as a UNE in the TRRO;
 and (3) in Section 9.1.4, MCIm is attempting to expand the definition of DS1 loop by providing that the facilities can be used to provision xDSL based services.  Any reference to DSL services appropriately belongs in the DSL Appendix.



e.
MCIm UNE 24

MCIm/SBC MO UNE 24:
Should SBC MISSOURI be required to build facilities where they do not exist?


The Commission should adopt SBC Missouri’s proposed language because: (1) it complies with the existing FCC rules on the concept of facilities modification to UNE loops; (2) it clarifies that SBC Missouri is not obligated to construct new UNE loops facilities to provide UNEs to MCIm at cost-based rates;
 and (3) it specifies that SBC Missouri will always entertain a Bona Fide Request on a case-by-case basis.
  


f.
WilTel UNE 24

WILTEL UNE 24:
Should the ICA be clear in defining what a local loop is?

SBC MO:
(a) Should the Local Loop be consistent with applicable FCC Rules.  This issue is resolved.

(b) Is SBC Missouri required to provide loops where they are not deployed or available?

(c) What are the appropriate loop cross connects?

SBC Missouri and WilTel substantially agree to the language in Section 8.2. The only differences in SBC Missouri’s proposal are: (1) SBC Missouri seeks clarifying language that UNE loops will be made available subject to the FCC’s unbundling rules; (2) SBC notes that the availability of DS1 and DS3 loops is subject to the impairment findings and caps established in the TRRO; and (3) loops are available only where they are deployed, i.e., SBC does not have to construct facilities to satisfy WilTel’s request for a loop. These restrictions are fully supported by the FCC’s TRO and TRRO and should be adopted, as has been previously discussed.
The Commission should reject WilTel’s language in Section 18.4 because there is no need to list the various cross connects in the UNE Appendix since they are already listed in the Pricing Schedule, with the applicable rates. Doing so only creates the likelihood of confusion if the list were to change, since the list would have to change in two places in the ICA rather than just one.


g.
WilTel UNE 25

WILTEL UNE 25:
Which party’s language more accurately incorporates the FCC’s ruling in the TRO Remand Order pertaining to Loops?

SBC MO:
Should the ICA obligate SBC to continue to provide network elements that are no longer required to be provided under applicable law?


The Commission should adopt SBC Missouri’s proposed language which indicates that SBC Missouri will only offer DS1 and DS3 Lawful UNE Digital Loops where such Loops have not been declassified for the reasons set forth in SBC Missouri’s discussion of AT&T UNE 16, CC UNE 17, and Navigator UNE 10, in Section III(C)(1)(a) of this Brief.  With regard to declassified UNEs, SBC Missouri addresses the embedded base elements that the FCC requires to be provided on a transitional basis for 12 or 18 months, in its “Temporary Embedded Base Rider.”

The Commission should reject WilTel’s proposed language in Section 8.3.4.4.1 which states that SBC 13-STATE is not obligated to provide to CLEC more than 10 Ds1 Lawful UNE Loops “at a time” per requesting carrier to any single building in which DS1 Loops and DS3 loops are available on an unbundled basis because it implies that WilTel could place multiple orders over a period of time and thereby circumvent 47 C.F.R. §51.319(a)(4)(ii) and 5(ii)’s caps on the maximum number of unbundled loops a CLEC may obtain to a single building.  Moreover, the Commission should reject WilTel’s proposed language in Sections 8.3.4.4.1 and 8.3.5.4.1, which in a situation where WilTel places any order which exceeds the caps established by the FCC, only allows SBC Missouri compensation for orders placed in excess of the cap as of the date of the conversion.  SBC Missouri should be compensated as of the date of provisioning in order to prevent CLECs from gaming the system, i.e. the CLECs would be incented to place orders, see if SBC Missouri will process the order in excess of the established caps and then, if caught, would only require the CLEC to compensate SBC Missouri from the date of conversion.
2.
Transport

a. 
AT&T UNE 19
AT&T UNE 19:
Should SBC be required to provide unbundled access to unbundled dedicated transport, and, if so, under what terms and conditions?


What processes should be used to confirm the identification of relevant wire centers?

SBC MO:
For DS1 and DS3 transport, where the FCC has declared that it is Declassified on routes between wire centers meeting certain criteria, how will the Parties implement the Declassification of such transport, where it was previously ordered under the Agreement on routes that were not, at that time, Declassified?


SBC Missouri addresses its Issue Statement in AT&T UNE 2.  In AT&T’s Position Statement, it indicates that this issue is resolved with the exception of the word “Lawful” which is addressed in Section III(B)(1)(a).  SBC Missouri notes that the Kansas Arbitrator adopted its language in AT&T UNE 19, subject to the deletion of the “lawful” modifier, as more consistent with the FCC rules.



b.
CC UNE 2(b)

The FCC found that CLECs are not impaired by lack of unbundled access to entrance facilities, and therefore they do not have to be unbundled.
  Nevertheless, in Section 1.2.4, the CC seeks to include language referring to “interconnection facilities” by which they mean entrance facilities and stating that they have not been declassified.  The Commission should reject the CC’s proposed language because: (1) it has no place in the UNE Appendix since the issues here involve the UNE provision of successor ICAs, not term and conditions for interconnection; (2) declassification applies to network elements, not interconnection; and (3) the CC’s intent is to imply that even though entrance facilities do not have to be unbundled, they still have to be provided as interconnection facilities, which ignores the law on interconnection.  Entrance facilities are part of the dedicated transport network element.
  Interconnection under Section 251(d)(2), however, does not refer to the ILEC providing any of its network elements to the CLEC.  Rather, it refers to “the linking of two networks for the mutual exchange of traffic.  The term does not include the transport and termination of traffic.”
  Thus, while interconnection allows a CLEC to “access” the ILEC’s network, that access comes via single interconnection point between the two networks, not by actually leasing the ILEC’s network elements.  Leasing the ILEC’s network elements goes by a different name – unbundling.

The CC relies on paragraph 140 of the TRRO as somehow blurring the line between interconnection and unbundling.  It refers to the language there stating that the FCC’s refusal to unbundle entrance facilities: “does not alter the right of competitive LECs to obtain interconnection facilities pursuant to section 251(c)(2) for the transmission and routing of telephone exchange service and exchange access service.”  That language, however, does not permit CLECs to lease the ILEC’s entrance facilities for the purpose of interconnection.  Rather, as the next sentence of paragraph 140 makes clear, what the CLECs have is a right to “access to these facilities” (emphasis added) – that is, the right to interconnect to them at a specific point of interconnection, not the right to lease the actual ILEC facilities.  That is the only reading of paragraph 140 that is consistent with the definition of interconnection in prior FCC rules, which has not changed and cannot be presumed to have been altered sub silentio.  Accordingly, the CC’s attempt to radically redefine interconnection to include actual leasing and use of the ILEC’s network elements should be rejected.

Nothing in that section 251(c)(2) of the Act requires SBC Missouri to provide the facilities that would be comparable to entrance facilities.  The CLEC’s request is for a non-Section 251 network element and SBC Missouri has no obligation to negotiate that element in terms of this ICA or provide interconnection facilities at TELRIC.  The CC’s proposed language should, therefore, be rejected.
The Kansas Arbitrator agreed with SBC on this issue.  The Arbitrator stated: “the Coalition’s argument is so strained as to be unreasonable.”
  The Arbitrator continued:

The rules implementing the FCC's determinations, in particular § 51.319(e)(2)(ii) and 319(e)(2)(iii) explain that dedicated DS1 and dedicated DS3 transport consist of incumbent LEC interoffice transmission facilities.  Thus, what ¶ 140 of the TRRO stands for is that, unless it connects two LEC wire centers, SWBT is not required to provide such transport.  However the Coalition decides to interconnect with SWBT's network, it cannot be through entrance facilities unless SWBT chooses to allow it.  The Arbitrator rejects both of the Coalition's proposed § 1.2.4 language provisions as confusing and inconsistent with FCC rules and finds for SWBT.

The Commission should reach the same result here.


c.
CC UNE 22

CC UNE 22:
Under what terms and conditions should shared transport be made available under Section 251 and under Section 271?
SBC MO:
In light of the TRRO, under what provisions should UNE shared transport be provided in this ICA?


The Commission should adopt SBC Missouri’s Embedded Base Temporary Rider and should reject the CC’s proposed language, which would include shared transport in the ICA, because: (1) the TRO, USTA II, and the TRRO effectively eliminated unbundled shared transport as a UNE except as part of the mass market ULS/UNE-P transition.  Since access to shared transport is no longer required under Section 251, there is no reason to include it in the ICA.  CC UNE 22 is addressed more thoroughly in SBC Missouri’s discussion of CC UNE 21, 25, 26, 64, and 65 in Section III(D)(3)(b).

d.
CC UNE 23

CC UNE 23:
(a) Under what terms and conditions should unbundled dedicated transport be made available under Section 251 and under Section 271?

(b) Should SBC be required to provide physical diversity to CLECs on the same basis as it does for itself?

(c) Should the contract have a clear and unambiguous statement that SBC has an obligation to retain physical diversity where CLEC has requested it and doing so is technically feasible?

SBC MO:
Under what provisions is CLEC allowed access to Dedicated Transport in light of the TRRO?

The Commission should adopt SBC Missouri’s proposed language which limits SBC Missouri’s obligation to provide access to Unbundled Dedicated Transport (“UDT”) pursuant to the limitations and caps that were placed on UDT in the TRRO.  


In the TRRO, the FCC limited the circumstances where ILECs are required to provide UDT and limited the number of circuits a CLEC can obtain where unbundling is required.  Specifically, the FCC held that ILECs are not required to provide DS1 UDT on routes between Tier 1 wire centers; and, where DS1 UDT is required, a CLEC can only obtain 10 circuits on a single route.
  The FCC further held that ILECs are not required to provide dedicated DS3 transport where both wire centers are either Tier 1 or Tier 2 wire centers – in other words, ILECs are only required to provide dedicated DS3 transport where the wire center on either end of the requested route is a Tier 3 wire center.  And, where ILECs are required to provide dedicated DS3 transport, the FCC held that CLECs can obtain no more than 12 circuits on a single route.
  The Commission should adopt SBC Missouri’s proposed language because: (1) it accurately tracks the FCC’s determinations; and (2) SBC Missouri’s proposed definition of “route” helps implement the TRRO’s requirement – and, in fact, tracks verbatim the FCC’s definition of the term “route.”
  Notably, if a CLEC wants OCn transport or DS1 or DS3 transport that has been declassified, they can get that from SBC’s special access tariff.  
The Commission should reject the CC’s proposed language, which seeks to circumvent the FCC’s determinations by requiring SBC to provide UDT under section 251 without regard to the limitations set by the FCC in the TRO and TRRO.  For example, the CC proposes language for several sections of the ICA that seeks to obtain unbundled access to entrance facilities.  However, in the TRO and TRRO, the FCC held that ILECs are not required to unbundle entrance facilities under any circumstance.
  In contrast, SBC Missouri’s proposed language in Sections 10.2 and 10.2.1 directly tracks the FCC’s rules relating to entrance facilities (Rules 51.319(e)(1) and (2)(i)), and that proposed language should be adopted.
 
The CC proposes language in other sections of the ICA that pays lip service to the limitations placed on UDT in the TRRO, but then the CC seeks to avoid those limitations by including language that would require SBC Missouri to provide UDT without limitation pursuant to Section 271.
  In other words, the CC’s proposed language improperly attempts to create a contractual obligation, via this Section 251 ICA, for SBC Missouri to provide elements under Section 271 of the Act.  Rates, terms, and conditions for network elements under Section 271 are governed by the FCC (not state commission’s) under Sections 201 and 202 of the Communications Act.
  State commissions do not have authority to establish Section 271 network element rates, terms, and conditions.  And state commissions certainly do not have authority to require Section 271 network elements to be provided pursuant to an ICA, at the same rates, terms, and conditions as Section 251 UNEs – indeed, the FCC has ruled, Section 251 rates, terms, and conditions do not apply to Section 271 network elements.
  SBC Missouri’s position on this issue is fully set forth in Section III(B)(1)(a), and the CC’s proposed language should be rejected.  

There are at least two other problems with the CC’s proposed language.  First, the CC proposes language for Section 10.10.4 that provides a lengthy process for it to contest its ability to obtain a requested DS1 or DS3 transport circuit.  The parties, however, have already agreed on SBC Missouri’s proposed Section 4.7.3, which provides that if the CLEC properly self-certifies as to a particular wire center, SBC Missouri will provision the order and dispute the propriety of the certification and the order later, via the dispute resolution process in the ICA.  Second, the CC proposes language for Section 10.11.1 that essentially would require SBC to provide declassified dedicated transport circuits for an additional 45 days after the March 10, 2006, transition deadline set by the FCC.  That language obviously violates the cut-off set by the FCC and must be rejected.  


e.
MCIm UNE 39

MCIm/SBC MO UNE 39:
What transition terms should apply for embedded base transport?


The Commission should adopt SBC Missouri’s proposed language regarding DS1/DS3 Transport Caps because it tracks the FCC’s regulation more precisely than MCIm’s proposed language in two key respects: (1) as to existing DS1 Dedicated Transport, SBC Missouri's proposal specifies that the underlying terms and conditions for the embedded base of existing DS1/DS3 transport circuits comes from the old MCIm contract, in existence at the time those circuits were established, and not from this new UNE Appendix; and (2) as to possibility of future declassification of DS1/DS3 Dedicated Transport, SBC Missouri cross references to the new UNE Appendix Section 5's Notice and Transition requirements for declassified UNEs.  This cross reference avoids any doubt that new orders for declassified UNEs must stop, regardless of the terms in Section 15 on Dedicated Transport.

3.
Unbundled Local Switching 


a.
CC Issue 20


CC Issue 58



CC Issue 62



CC UNE 73



Navigator UNE 14

CC UNE 20:
Should SBC’s Special Access Bridging and Hubbing engineering rules apply to UNEs or UNE combinations?
SBC MO:
Given the TRRO decision, should CLEC be allowed to purchase UNE switching in this ICA?
CC/SBC MO UNE 58:
Given the TRRO, should CLEC be allowed to purchase UNE switching in this ICA?

CC/SBC MO UNE 62:
Given the TRRO decision, should CLEC be allowed to purchase UNE switching in this ICA?

CC/SBC MO UNE 73:
Given the TRRO, should CLEC be allowed to purchase UNE switching in this ICA?
NAVIGATOR/SBC MO UNE 14:
Given the TRRO decision, should CLEC be allowed to purchase UNE switching in this ICA?

The Commission should adopt SBC Missouri’s proposed language, most of which is not contested with respect to the CC, and provides for a separate Embedded Base Temporary Rider, which is designed to lie on top of the parties’ new ICA, but points back to the parties’ prior ICA for the terms and conditions to cover those network elements that have now been declassified.  The Commission should reject the CC’s and Navigator’s proposed language, which ignores the TRO, TRRO, and USTA II, as it would continue to include switching and UNE-P as “UNEs” at TELRIC-based prices.  

In the TRO, the FCC made an affirmative nationwide determination that ILECs are not required under Section 251(c)(3) to unbundle circuit switching for serving enterprise market customers.
  That determination was undisturbed by USTA II.  Although in the TRO, the FCC found impairment with respect to unbundled local circuit switching for serving mass market customers, USTA II vacated that determination and, in the TRRO, the FCC finally removed the requirement for offering new unbundled local circuit switching for serving mass market customers.
  Thus, there is no form of circuit switching that is classified as a UNE, which means there is no reason to include in the ICA – as the CLECs attempt to do – any terms and conditions for ordering local circuit switching, or any network elements directly associated with local circuit switching (e.g., shared transport, call-related databases (except 911/E911)).
The FCC’s TRRO provides for a 12 month transition period from the effective date of the order (March 11, 2005), during which CLECs may maintain their embedded base on unbundled mass market local circuit switching (i.e. that ordered prior to March 11, 2005), and associated network elements that are available on an unbundled basis only with ULS.
  SBC Missouri has proposed language in an “Embedded Base Temporary Rider” incorporating the necessary terms and conditions for that 12 month transition period, including language that addresses the CLEC’s ability to retain the embedded base of unbundled mass market local circuit switching on a limited basis, as well as the associated network elements such as unbundled access to all related databases, to SS7 signaling, and to shared transport.
  SBC Missouri’s proposed rider also reflects the increase in rates provided for in the TRRO, paragraph 199 – specifically, the increase of $1.00 over the rate for mass market ULS/UNE-P in effect on June 15, 2004.
   In all other respect, SBC Missouri’s rider refers back to the parties’ prior ICA for the terms and conditions to cover these now-declassified elements.  This approach is reasonable – given that the network elements governed by the rider will no longer exist after the transition period – and is consistent with the law.  See Section III(E) for a full discussion of SBC’s “Embedded Base Temporary Rider.”

The Commission should reject the CC’s proposed language because it ignores the TRO, TRRO, and USTA II, as it would require SBC Missouri to continue to include switching and UNE-P as “UNEs” at TELRIC-based prices.  For example, the CC’s proposed language for sections 6.9.1.3, 15.5.3, and 15.5.5 involves enterprise market switching (i.e., PRI, DS1 trunk port), which has not been considered a UNE since before the TRO.
  The CC’s proposed language with respect to mass market switching is also inappropriate because it provides that SBC “will” or “shall” provide switching, SS7 signaling, and other associated network elements; it also refers to “new” LCCs and ports, thereby suggesting that CLECs have the ability to order new unbundled local switching and/or UNE-Ps.  The CC’s proposed language conflicts with the FCC’s determination in the TRRO that ILECs are not required to provide mass market switching, and therefore are no longer required to provide the UNE-P (except to the embedded base of customers during the 12 month transition period).  The CC also proposes language that seeks to obtain unbundled local switching under Section 271.  As explained in SBC Missouri’s discussion above in Section III(B)(1)(a), such language should be rejected.

The Commission should reject Navigator’s proposed language because it presumes that it will be permitted to order new UNE-P arrangements, which is in direct contradiction to the FCC’s rules which were adopted in the TRO and TRRO.
    Navigator’s proposed language is replete with provisions that are directly contrary to the binding decisions of the FCC concerning the provision of unbundled local switching.  Unbundled local switching for enterprise customers is no longer required, and Navigator’s proposed provisions in sections 6.9.1.3 and 15.5.3 are inappropriate.  In addition, the provision of mass market switching is required only for the embedded base of ULS/UNE-P customers, and only through March 10, 2006.  Beyond that date, ULS is available pursuant to Section 271 at commercially negotiated rates that are required to meet the “just and reasonable” standard of Sections 201 and 202 of the federal Act.  Navigator’s proposed language would require SBC Missouri to continue to provide unbundled local switching as a UNE and at TELRIC rates, both of which are directly contrary to the FCC’s directives.  Moreover, Navigator seeks to require the provision of services like SS7 and shared transport on a mandatory basis, even though the FCC has clearly determined that such adjunct services are available only to extent the ILEC is required to provide ULS, i.e. until the end of the transition period on March 10, 2006.  SBC Missouri’s proposed language, as set forth in the Embedded Base Temporary Rider, properly incorporates the FCC’s decisions concerning the provision of ULS and associated adjunct services and should be adopted. 

b.
CC UNE 21


CC UNE 25



CC UNE 26



CC UNE 64



CC UNE 65

CC UNE 21:
Should CLEC be allowed to order UNE signaling to the extent it is able to order unbundled local switching under Section 251 for moves, adds and changes for its existing customer base, and under Section 271 in this interconnection agreement and, if so, what terms and conditions apply?

SBC MO:
In light of the TRRO, should CLEC be allowed to order UNE signaling since UNE switching is no longer available?

CC UNE 25:
Should the terms and conditions on which SBC will provide access to call-related databases, e.g. LIDB, be set out in the Agreement in light of the TRRO’s requirement that SBC make unbundled local switching available for the duration of the transition plan under Section 251 and SBC's separate obligation to make unbundled local switching available under Section 271 of the Act?
SBC MO:
With the TRRO’s removal of the obligation to provide unbundled access to local switch ports, what provisions should apply in this ICA for unbundled access to call-related databases (except for 911/E911) ?

CC UNE 26:
Are CLECs entitled to access SBC’s AIN services with unbundled local switching required to be provided to CLECs under Section 251, and with local switching required to be unbundled

SBC MO:
(1) Is CLEC entitled to   access proprietary SBC developed AIN services under the TRO and particularly in light of the TRRO’s removal of mass market local circuit switching?

CC/SBC MO UNE 64:
With the TRRO’s removal of access to local switch ports, is UNE call-related database language (except for 911/E911) necessary in this ICA?

CC/SBC MO UNE 65:
Is CLEC entitled to   access proprietary SBC developed AIN services under the TRO and particularly in light of the TRRO’s removal of switching?

The Commission should adopt SBC Missouri’s Embedded Base Temporary Rider, which provides CLECs access to SS7 (CC UNE 21), shared transport (CC UNE 22) and call related databases (except 911/E911
) (CC UNE 25 and 26) in the event that the CLEC orders local circuit switching from SBC Missouri during the TRRO’s 12 month transition period.   It is appropriate to address SS7, shared transport, and call-related databases in an Embedded Base Temporary Rider because ILECs are only required to provide SS7, shared transport, and call-related databases to the extent they are required to provide local circuit switching to a requesting carrier to serve its embedded based of customers during the TRRO’s 12 month transition period.  See Section III(E) for a full discussion of SBC’s “Embedded Base Temporary Rider.”  The Commission should reject the CC’s proposed language because: (1) it is inconsistent with the express terms of the TRO, USTA II, and the TRRO, which eliminated entirely any unbundling requirement for local circuit switching; and (2) it makes no sense to include language related to these services in the ICA since these services will only be provided for a limited duration.
The FCC determined that CLECs are impaired without access to SS7, shared transport, and call-related databases (except 911 and E911) only to the extent that they are impaired without access to local switching.  Specifically, the FCC stated that when an ILEC is not providing unbundled local circuit switching to a CLEC, “there are sufficient alternatives in the market available to incumbent LEC signaling networks and competitive LECs are no longer impaired without access to such networks as UNEs for all markets.”
  The FCC also specifically identified a number of competitive providers of signaling services.
  The FCC found that: “for competitive carriers deploying their own switches, there no barriers to obtaining signaling or self-provisioning signaling capabilities and we do not require incumbent LECs to continue offering access to signaling as a UNE under section 251(c)(3) of the Act.
  Similarly, with respect to shared transport, the FCC stated:  “[w]e find that carriers are impaired without shared transport only to the extent that carriers are impaired without access to unbundled switching.”
  And the FCC predicated continuing use of call-related databases upon situations “where switching remains a UNE.”
  

As SBC Missouri explained in CC UNE 20, in the TRO, the FCC made an affirmative nationwide determination that ILECs are not required under Section 251(c)(3) to unbundle circuit switching for serving enterprise market customers.
  And in the TRRO, the FCC removed the requirement for offering new unbundled local circuit switching for serving mass market customers.
  Thus, there is no form of circuit switching that is classified as a UNE, which means (as the FCC’s rules make clear) there is no requirement to provide SS7, shared transport, or call-related databases as UNEs.
  FCC Rule 51.319(d)(4)(i) states:  

An incumbent LEC shall provide a requesting telecommunications carrier with nondiscriminatory access to signaling, call-related databases, and shared transport facilities on an unbundled basis, in accordance with section 251(c)(3) of the Act and this part, to the extent that local circuit switching is required to be made available pursuant to paragraph (d)(2)(iii).  

The reference to Rule 51.319(d)(2)(iii) is to the FCC’s 12-month transition period during which an ILEC must provide local circuit switching to requesting carriers to service their embedded base of mass market customers.  These rules read in conjunction mean that ILECs are required to offer access to SS7, shared transport, and call-related databases only to the extent that they are required to provide local circuit switching to carriers serving the embedded base of customers during the transition period.  

SBC Missouri’s proposed Embedded Base Temporary Rider should be adopted because it accurately reflects SBC Missouri’s obligation to provide SS7 signaling, shared transport, and call-related databases in conjunction with local circuit switching provided to carriers serving the embedded base of customers during the transition period established by the TRRO.
  The CC’s proposed language, on the other hand, should be rejected because it ignores the FCC’s rules and would continue to require SBC Missouri to provide SS7, shared transport, and call-related databases beyond the parameters set by the FCC – i.e., it would require SBC to provide those network elements in instances where the CLEC is not obtaining unbundled local circuit switching.
The Commission should also reject the CC’s proposed language because, with respect to AIN, it would allow CLECs to obtain SBC’s proprietary AIN-based services, which is contrary to the FCC’s rules.
  The FCC has specifically determined that AIN-based service, like Privacy Manager®, qualify for proprietary treatment.
  SBC Missouri notes that the CC did not provide any testimony supporting the specific language that it has proposed.  Absent such support, the CC’s proposed language, which is contrary to the FCC’s rules, must be rejected.
  For all of these reasons, the Commission should reject the CC’s proposed language.

c.
CC Issue 59

CC/SBC MO UNE 59:
(a) To the extent ULS is deemed applicable to this ICA, should call-flows be required to be included?

(b) If call flows are required, should they include applicable usage sensitive rate elements?


The Commission should reject the CC’s proposed language because: (1) since the TRO and TRRO have eliminated any requirement to offer unbundled local switching (“ULS”) and unbundled shared transport requirements going forward except to embedded base mass market ULS/UNE-P, it is inappropriate to arbitrate terms and conditions for these services in this ICA; and (2) since ULS and shared transport are no longer available on an unbundled basis (see SBC Missouri’s discussion of CC UNE 20-21 and 25-26) , the inclusion of call flows in the ICA would not be appropriate.  

In fact, even if SBC Missouri were required to offer local switching and shared transport as UNEs, inclusion of call flows in the ICA would be unnecessary and inappropriate.  SBC Missouri has placed generic call flow information on the CLEC Online website, which is accessible to all carriers.  If all flows were included in a CLEC’s ICA, and changes were later made to the generic call flows applicable to all CLECs, the call flows found in that CLEC’s ICA would no longer be correct.  Then SBC Missouri and the CLEC would have to go through the time-consuming amendment process simply to reflect the change in those industry generic call flows.
     

The CC provides two reasons for including these call flows, neither of which have merit.  First, they argue that the call flows should be a part of the ICA because SBC is obligated to provide switching, loops, and dedicated transport during the transition period.  SBC Missouri’s Embedded Base Rider addresses the transition period and refers back to the parties’ previous ICAs for terms and conditions applicable during that period, and those ICAs contain the call flows.  The Embedded Base Rider preserves the previous terms and conditions – including the call flows – without embedding them into this post-TRRO ICA.  Second, the CC argues that the call flows should remain because SBC has an obligation to provide unbundled switching under section 271 of the Act.  That argument should be rejected for the reasons explained in Section III(B)(1)(a).  The remainder of the CC’s proposed language should be rejected for the reasons set forth in SBC Missouri’s discussion of CC UNE 20-21, 25-26.


d.
CC UNE 72

CC/SBC MO UNE 72:
Should SBC Missouri be required to provide MLT Testing of UNEs no longer required by applicable federal law?


The Commission should reject the CC’s proposed language because MLT testing of UNEs is no longer applicable due to the declassification of ULS/switch ports.  Despite the clarity of this issue, the CC asserts that its proposed language should be adopted given the TRRO’s requirement that SBC Missouri continue to provide ULS to CLECs under Section 251 for the embedded mass market customer base.  That argument should also be rejected.  In its TRRO Rider, SBC Missouri has proposed contract language to facilitate the provision of embedded customer base elements such as ULS and UNE-P and DS1/DS3/Dark Fiber Loops and Transport during the TRRO’s transition periods.  SBC Missouri’s proposed Rider is designed to supplement the parties’ new ICA in light of the requirements of the TRRO, but still refers back to the parties’ prior ICA to incorporate the terms and conditions governing the network elements that have been declassified.
  Accordingly, it is not necessary for the parties to waste the Commission’s time and resources debating the specific terms and conditions that will govern the declassified network elements for the TRRO’s transition period.

4.
Fiber-To-The Curb 
CC UNE 47
CC UNE 47:
Should SBC be required to not disrupt or degrade CLECs’ access to the TDM capabilities of hybrid loops?

SBC MO:
(a) Should SBC’s proposed FTTH/FTTC language be adopted which mirrors that in the FCC’s new rule?  

(b) Should the CLEC Coalition’s proposed language relating to hybrid loops, which has no application to FTTH and FTTC loops and which ignores the FCC’s Order on Recon be rejected? 


The Commission should adopt SBC Missouri’s language, contained in its Position Statement, which mirrors the FCC’s new Fiber Loops rule, 47 C.F.R. §51.319(a)(3).  The Commission should reject the CC’s proposed language because it: (1) contains language that is not in the FCC’s fiber loops rule; and (2) contains language related to TDM-based features of SBC Missouri’s hybrid loops, which: (a) have no place in the middle of this contract addressing Fiber Loops—a hybrid loop is governed by an entirely separate FCC rule than fiber loops (47 C.F.R. § 51.319(a)(2) addresses hybrid loops while 47 C.F.R. §51.319(a)(3) addresses fiber loops); and (b) even assuming the CC’s proposed language related to hybrid loops in the middle of the parties’ contract language addressing fiber loops was appropriate (which it is not), the CC’s language ignores the FCC’s clarifications in its TRO Order on Reconsideration with respect to its network modification rules.
In the TRO, the FCC prohibited any ILEC: “practice, policy or procedure that has the effect of disrupting or degrading access to the TDM-based features, functions and capabilities of hybrid loops.”  In its TRO Order on Reconsideration, the FCC clarified that ILECs are not obligated to build TDM capability into new packet-based networks or into existing packet-based networks that never had TDM capability. The FCC also clarified that its rules addressing routine network modifications and access to existing TDM capabilities of hybrid loops apply only where the loop transmission facilities are subject to unbundling, and do not apply to FTTH loops or to FTTC loops.
  
SBC Missouri has no objection to including language to address the CLECs’ issue associated with access to the TDM-based features of its hybrid loops in the hybrid loops section of Attachment 6, so long as there is clarifying language reflecting the FCC’s findings in the TRO Order on Reconsideration.  As reflected in SBC Missouri’s Position Statement, SBC Missouri proposes the following language for the hybrid loops section: 

SBC MISSOURI will refrain from any practice, policy or procedure that has the effect of disrupting or degrading access to the TDM-based features, functions and capabilities of its hybrid loops; provided, however,  SBC MISSOURI has no obligation to build TDM capability into new packet-based networks or into existing packet-based networks that never had TDM capability. 

However, for the reasons stated above, SBC Missouri continues to oppose use of the CC’s language, either as unmodified or in the fiber loops part of Attachment 6.
E.
TRRO Transition Plan Issues

1.
Embedded Customer Base



a.
CC UNE Rider 1




Navigator UNE Rider 1

CC UNE Rider 1:
Should the Embedded Base Temporary Rider be approved given that the FCC has mandated a transition plan for Section 251 UNEs, SBC must provide the checklist items (including unbundled local switching under Section 271, and given that SBC omitted from  the Embedded Base Rider the self-certification process for high-cap loops and transport?

SBC MO:
Should the Remand Order Embedded Base Rider be included in CLEC Coalition’s ICA?

NAVIGATOR/SBC MO UNE Rider 1:
Should the Remand Order Embedded Base Rider be included in Navigator’s ICA?

SBC Missouri proposes to address the FCC’s transition requirements for network elements that were declassified in the TRRO in its “Temporary Embedded Base Rider” because the FCC mandated transition periods generally ranging from 12-18 months from the effective date of the TRRO (March 11, 2005) and those periods will expire well before the other provisions of the ICA.  This makes sense because the Rider can then expire as to any former UNE when the transition period expires, while current UNEs that have not been declassified and are not subject to a transition plan can be covered in the body of the ICA.  Administratively, use of the Rider helps clearly separate transition network elements from actual Section 251(c)(3) UNEs.  AT&T has agreed with the Rider approach, although it raises some specific issues regarding language in the Rider, which are discussed below.  
The CC and Navigator, however, oppose any use of the Rider.  The CC argues against the Rider because, in its view, it would be difficult to administer, does not address Section 271 items, and does not implement all transition aspects of the TRRO.  It is wrong on all counts.  

First, although the CC claims that using the Rider would be “an administrative and operational nightmare” because it refers back to the parties’ prior ICA for the substantive terms and conditions on which a transition UNE would be provided, that approach presents far less of a nightmare than the CC’s and Navigator’s proposals to adopt new terms and conditions for UNEs that have already been declassified and have a limited lifespan.  The terms and conditions in the prior ICA have been negotiated or arbitrated, approved by the Commission, and relied on by the parties for some time.  SBC Missouri merely proposes to make use of those established terms and conditions for the short transitional period, which should help avoid disruption and minimize disputes.  By contrast, the CLECs’ proposal to negotiate and arbitrate entirely new terms and conditions for lame-duck network elements is waste of resources for the parties and the Commission.  Indeed, the disputes over such proposed language, addressed above in Section III(D), have already consumed resources that could have been better deployed elsewhere if the CLECs would simply agree to use contract provisions that have already been used through the entire term of the M2A.  The only reason for the CC and Navigator to demand new terms and conditions is to try to avoid requirements of the TRRO – which, as shown in Section III(D), is precisely what the CLECs are trying to do.  The CC’s and Navigator’s proposal is also a recipe for confusion, as it seeks to include terms and conditions for transitional network elements alongside and mingled with terms and conditions for current Section 251(c)(3) UNEs.  The Commission should reject that approach.

The CC next claims that the Rider is inappropriate because it does not require any provision of network elements under Section 271.  As demonstrated above in Section III(B)(1)(a), Section 271 network elements have no place in this Section 251/252 ICA, and thus likewise have no place in the Rider.

The CC’s final claim is that the Rider “ignores” the issues of: (1) whether CLECs can place move, add, or change orders to obtain new unbundled local switching for their “embedded base” customers during the transition period for local switching; and (2) what provisions apply to a CLEC’s self-certification of impairment with regard to a DS1 or DS3 loop or transport facility.  Those assertions are false.

With respect to move, add, or change orders for unbundled local switching, the TRRO and the FCC’s Rules make clear that CLECs are not entitled to place any new switching orders.  This area is addressed above in Section III(B(2)(c) under Issue AT&T UNE 3.  

With respect to self-certification of impairment, the CC is far off the mark.  For starters, the Rider is designed to deal with network elements that have already been declassified by the TRRO, not with elements that still may be in dispute.  SBC therefore has proposed self-certification language above under CC UNE 1(d) in Section III(B)(2)(b).  Such language belongs in the M2A itself, for self-certifications could continue after the end of any transition period.  SBC’s language undeniably gives LECs the right to self-certify impairment and obtain a UNE, consistent with the TRRO.  The CLECs’ criticisms of SBC’s Rider are thus entirely unfounded.

In short, the Rider is an administratively convenient document that can readily be used to address the unique treatment that the FCC required for transitional network elements, and should be adopted.
  The Kansas Arbitrator adopted the Rider,
 stating: “[t]he Arbitrator believes that the terms and conditions of providing the declassified UNEs are better suited to a short-time mechanism rather than in a long-term ICA.”
  This Commission should reach the same result.


b.
AT&T Rider 3

AT&T Rider Issue 3:
Should SBC Missouri only be required to provide ULS switching features under this Rider subject to the extent that they are loaded and activated within the switch?

SBC MO:
(a) Is AT&T able to obtain UNE-P access lines after March 11, 2005 in contravention of the TRO Remand Order?


(b) Is AT&T able to obtain ULS on an “as is” basis after March 11, 2005, in contravention of the TRRO Remand Order?


The Commission should adopt SBC Missouri’s proposed language regarding SBC Missouri’s post TRRO obligations to provide UNE-P to CLECs.  As SBC Missouri stated above, the new local circuit switching rule (51.319(d)) unambiguously states that “requesting carriers may not obtain new local switching as an unbundled network element.”  Adding a new mass market UNE-P line, even for a pre-existing customer necessarily requires that a CLEC “obtain new local switching” as a UNE in contravention of the new rule.  AT&T’s proposed language should, therefore, be rejected.  The Commission should also adopt SBC Missouri’s proposed language because it indicates that SBC Missouri will continue to provide, for the Embedded Base ULS, use of the switch features that are loaded and activated within the switch, just prior to March 11, 2005.  In other words, during the one-year transition period, SBC Missouri will accept orders for the same ULS features that AT&T was able to submit order for prior to March 11, 2005, and nothing in this Rider is intended to change that.

2.
Transition Plan for Unbundled Local Switching (Including Shared Transport)



a.
AT&T Rider 2

AT&T Rider Issue 2:
Should SBC be required to convert delisted elements at the end of the transitional period to analogous services at rates available under term and/or volume discount agreement that the parties have already entered?

SBC MO:
(a)  If AT&T fails to take any action to orderly transition Affected Elements before the end of the applicable transition period, should SBC Missouri have the ability to convert such elements to analogous resale or access service?


(b)
If AT&T fails to take any action to orderly transition Affected DS1 and DS3 Loops and Dark Fiber Transport before the end of the applicable transition period, should SBC Missouri be able to convert them to an access service on a month-to-month basis until the Parties have an opportunity to develop new service arrangements?


The Commission should adopt SBC Missouri’s proposed language which, if AT&T fails to take any action to orderly transition Affected Elements before the end of the applicable transition period, would allow SBC Missouri to convert such elements to analogous resale or access service on a month-to-month basis until the Parties have an opportunity to develop new service arrangements, just as the Kansas Arbitrator did.
  The Commission should reject AT&T’s proposed language, which would require SBC Missouri to automatically convert AT&T’s transitional TRRO elements to operational payment, or term, or volume discount plan at the end of the transitional period set by the FCC in the TRRO, because: (1) CLECs are expected to comply with the FCC’s TRRO and issue the service orders necessary to transition from the declassified UNEs, including where the CLEC wants to convert them to an analogous ILEC service; (2) SBC Missouri cannot be held responsible to determine the plan or plans that AT&T would want its arrangements transitioned to.



b.
AT&T Rider 4

AT&T UNE Rider 4:
(a) Should SBC be allowed to pick and choose among prices established by a state commission between June 16, 2004, and March 11, 2005?


(b) Should the Rider contain language regarding the manner in which SBC converts delisted elements?

SBC MO:
(a) Is it appropriate for AT&T to alter the FCC’s “Transitional Pricing” for Loops and Transport order by the TRRO?


(b)
Should AT&T be required to pay the Transitional Pricing for Mass Market ULE Element(s) and Mass Market UNE-P beginning March 11, 2005?


(c) To the extent a commission raises some rates and lowers others for switching/UNE-P should SBC adopt either all or none of those rates in accordance with the TRRO?  This issue is moot because the Commission did not order any new rates for switching/UNE-P between June 15, 2004, and March 11, 2005.

(d) To the extent a Commission raises some rates and lowers others for transport should SBC adopt either all or none of those rates in accordance with the TRRO?  This issue is moot because the Commission did not order any new rates for switching UNE-P between June 15, 2004, and March 11, 2005.


(e) Should AT&T be required to provide an orderly transition of its declassified elements to other service arrangements in order to avoid customer disruption or is AT&T entitled to transition all of its declassified elements on the applicable transition periods?


(f) Must all conversion from declassified elements to other service arrangements be handled in a seamless manner when there is no such requirement under federal law?


(g) May SBC Missouri physically disconnect, separate, or alter or change the facilities being replaced when necessary for technical or operational reasons?


(h) Should SBC Missouri be permitted to impose tariff termination charges?


The Commission should adopt SBC Missouri’s proposed language which properly allows SBC Missouri to be compensated for: (1) switching, loops, and transport at the transitional rates set forth in the TRRO; and (2) service order charges and record change charges, when applicable, just as the Kansas Arbitrator did.
  With regard to switching, as SBC Missouri explained above, the FCC intended the embedded base to mean any mass market ULS/UNE-P that were in place as of March 11, 2005 for the transition period, which is to expire no later than March 10, 2006.  That means that CLECs may not order any new UNE-P arrangements as of March 11, 2005, nor is SBC Missouri required to permit moves or adds of UNE-Ps to the existing UNE-P arrangements.
  The FCC made it clear that network elements that are “no longer subject to unbundling shall be subject to true-up to the applicable transition rate upon the amendment of the relevant ICAs, including any applicable change of law process.”  SBC Missouri has been billing the transitional prices since March 11, 2005, even though SBC acknowledges that these amounts are not due until the parties have executed the UNE Rider.  SBC has done so in an effort to ensure that it is correctly identifying which mass market ULS/UNE-Ps, dark fiber loops, declassified DS1 and DS3 loops, and dedicated transport were in place as of each billing cycle.  

The Commission should reject AT&T’s proposed language because: (1) Sections 2.3 and 2.3.1 improperly allow AT&T to avoid paying the transitional rates that the FCC established in the TRRO between March 11, 2005, and the date of the execution of the UNE Rider—in other words, AT&T wants a free ride during that period—in violation of Rule 51.319(a)(4)(iii), (5)(iii), (6)(ii) and 51.319(e)(2)(ii), (iii)(c), (iv)(b); (2) AT&T’s language would permit it to flash cut all network elements on the last day of the transition period, in violation of paragraphs 223 and 227 of the FCC’s TRRO  and defeats the purpose of a transition period for network elements in the first place; and (3) Section 2.3.4 contains language regarding “seamless conversions” which is unreasonable and beyond what is required or, as the FCC has acknowledged, even possible.
  The FCC has stated that conversions should be “seamless,” but clearly understands that such a seamless conversion is not possible if the conversion involves network reconfigurations to comply with 47 C.F.R. §51.318(b). 
  When converting a service, SBC Missouri will make every effort to and does not expect to disrupt service.  However, there are a number of steps and variables involved in “converting” an existing service, and SBC Missouri cannot guarantee that service will never be disconnected and facilities will never be slightly rearranged, and cannot reasonably be required to provide such a guarantee.  


c.
AT&T Rider 5

AT&T UNE Rider 5:
Should non-transitioned Embedded Base UNE-P automatically be rate changed to resale pricing at the end of the transition period?

SBC MO:
Should non-transitioned Embedded Base UNE-P automatically be changed to resale pricing at the end of the transition period?


The Commission should adopt SBC Missouri’s proposed language which provides that the non-transitioned Embedded Base UNE-P should automatically be changed to a market-based rate at the end of the transition period, just as the Kansas Arbitrator did.
  The Arbitrator stated: “[i]f AT&T wants to convert UNE-P arrangements to the less expensive resale, it should do so itself.”

The Commission should reject AT&T’s proposed language, which would require SBC Missouri to convert any UNE-P arrangements that AT&T did not address by March 10, 2006 to resold POTS retail service without AT&T issuing any orders to actually have the transition accomplished, because the TRRO is clear that it is the responsibility of the CLECs such as AT&T to: “transition the affected mass market local circuit switching UNEs to alternative facilities or arrangements.”
  


d.
MCIm UNE 36

MCIm/SBC MO UNE 36:
Should the contract contain transition terms for embedded base mass market switching?


The Commission should adopt SBC Missouri’s proposed language regarding declassified switching and UNE-P because its language is consistent with the TRRO and the FCC’s rules.  MCIm’s proposed language omits and terms and conditions related to the transition of switched-based and UNE-P customers on the theory that MCIm does not have an embedded base of either unbundled local circuit switched or UNE-P Users served through this ICA.  The Commission should reject MCIm’s proposed language because a CLEC that does have an embedded base of either unbundled local circuit switched or UNE-P users could MFN into this ICA under Section 252(i) of the Act and this ICA, therefore, must contain terms and conditions related to this subject.
  

3.
Dark Fiber Transition
CC UNE 27






WilTel UNE 33

CC UNE 27:
Is it proper to insert the language that “once a wire center is classified it cannot be reclassified to a higher numbered classification” since the Commission has not yet conducted its proceeding to determine the classification of wire centers?
SBC MO:
Contrary to TRO Remand, should this ICA contain terms and conditions for Dark Fiber loops beyond the transition period?

Should the agreement clearly define the terms in which once a Wire Center is classified a Tier 1 wire center it cannot be reclassified as a Tier 2 or 3?

Is it appropriate to define dark fiber transport from remote terminals or customer premises?

Is it reasonable to limit SBC Missouri’s responsibility to perform routine network modifications to only those fiber facilities that are already constructed?

Should SBC Missouri be limited to performing routine network modifications only to Lawful UNE Dedicated Transport Dark Fiber used by the CLEC for the provision of Telecommunication Services?



Should the agreement contain conflicting notification processes for declassification/rights of revocation?

WILTEL UNE 33:
What terms and conditions should apply for Dark Fiber Transport UNE?

SBC MO:
Should this Attachment reflect language on the declassification of dark fiber and the transition terms ordered by the TRRO?

The Commission should adopt SBC Missouri’s proposed language because it is consistent with the TRRO; specifically, dark fiber loops are no longer required to be unbundled under Section 251 of the Act at any level and, therefore, terms and conditions related to the provision of dark fiber loops are inappropriate in a Section 251/252 ICA.
  SBC Missouri has proposed the Temporary Embedded Base Rider to address dark fiber loops that are a part of the CLECs’ embedded base and that proposal should be adopted for the reasons set forth in Section III(E)(1)(a).  

Moreover, SBC Missouri’s proposed language properly limits SBC Missouri’s obligation to provide dark fiber transport as set forth in the TRRO, wherein the FCC held that: “competing carriers are not impaired without access to unbundled dark fiber transport on routes connecting wire centers where both of the wire centers are classified as either a Tier 1 or Tier 2 wire center” because “competitive transport facilities have been or can be deployed between such wire centers.”
  
The Commission should reject the CC’s proposed language because it improperly expands SBC Missouri’s obligations to provide dark fiber loops and transport in violation of the TRRO.  Specifically, the CC argues that dark fiber loops must be provided pursuant to Section 271 of the Act.  Assuming, arguendo, that this is true, it is inappropriate to include Section 271 requirements in a Section 251 ICA, for the reasons set forth in Section III(B)(1)(a).

In the CC/SBC Missouri ICA, the Commission should adopt SBC Missouri’s proposed language in Section 5.3.2.5 (A) and (B) which is necessary to effectuate the FCC’s rules that once a wire center has been classified as a Tier 1, it cannot be reclassified as a Tier 2 or 3, and once a wire center has been classified as a Tier 2, it cannot later be reclassified as Tier 3.

The Commission should reject WilTel’s proposed language in Section 14.11.1 because it does not correctly characterize the FCC’s recent determinations in the TRRO, wherein the FCC specifically designed the wire center designation process using standards that are objective and reliable.
  WilTel’s attempt to create an unnecessary and lengthy dispute resolution process is no more than an attempt to avoid the legitimate application of the TRRO’s rules to wire centers that qualify as Tier 1 and Tier 2.  SBC Missouri has no objection to providing notice of wire center classifications as they occur, but believes that a generally available publication method, such as posting to CLEC Online website, would be most fair and efficient.

Finally, the Commission should reject WilTel’s language in Section 14.11.2 because it provides for reclassification of DS1 and DS3 routes that have met the non-impairment criteria in violation of 47 C.F.R. §51.319(e)(3)(i) and (ii) which provide respectively: “[o]nce a wire center is determined to be a Tier 1 wire center, that wire center is not subject to later reclassification  as a Tier 2 or Tier 3 wire center” and “one a wire center is determined to be a Tier 2 wire center, that wire center is not subject to later reclassifications as a Tier 3 wire center.”

4.
Reservation of Rights
AT&T UNE Rider 6
Joint AT&T/SBC Missouri UNE Rider 6:
Should the rider contain appropriate reservation of rights language?  


The Commission should adopt SBC Missouri’s proposed reservation of rights language because the Rider is not physically a part of the ICA; it is a separate document.  Therefore, it makes sense to include language that reserves each party’s rights, remedies, or arguments they may have under intervening law or regulatory changes, just as such language is included in the ICA itself.
  
F.
Routine Network Modifications


1. 
AT&T UNE 6


AT&T UNE 18


CC UNE 19


WilTel UNE 28


WilTel UNE 29

AT&T UNE 6: 
Should SBC Missouri’s obligation to provide UNEs, if they can be made available via routine network modification, be dependent upon SBC Missouri’s determination of whether spare facilities exist?

SBC MO:
(a) What UNE loops must SBC Missouri provide to AT&T after the TRO Remand Order and under what terms and conditions?  This issue is addressed in AT&T UNE 16(a).


(b) Does a broadband have to be provided as an alternative element to AT&T when broadband is no longer required under Section 251?  This issue is addressed in AT&T UNE 16(b).


(c)
Should SBC Missouri be required to construct new facilities in order to provide AT&T requested UNEs?

AT&T UNE 18: 
How should routine network modifications be described in the ICA?

SBC MO:
What are the terms and conditions associated with routine network modifications in this appendix?

AT&T SBC MO UNE 18: Is SBC entitled to charge AT&T for routine network modifications?

CC UNE 19:
(a) What are routine network modifications?

(b) Charges:  Is SBC entitled to charge CLEC any amounts for routine network modifications, or are the costs for those modifications already being recovered by the rates for the loops/transport circuits?

SBC MO:
(1) Should the routine network modification language address only the remaining UNEs following the TRRO?

(2) Is SBC entitled to charge CLEC for routine network modifications?
WILTEL UNE 28:
Should the ICA exclude an activity from routine network modification that could in fact be considered a routine network modification?
SBC MO:
To what extent should SBC be required to make routine network modifications to Lawful UNE Loop facilities used by requesting telecommunications carriers?

WILTEL UNE 29:
What charges should be applicable to routine network modifications, and how should they be determined?
SBC MO:
(a) Is SBC Missouri entitled to charge CLEC for routine network modifications?

(b) Is it reasonable to include ICB pricing for those scenarios in which a rate has not previously been established?

The Commission should adopt SBC Missouri’s proposed language regarding SBC Missouri’s obligation to perform routine network modifications because it is consistent with: (1) paragraph 632 of the TRO, which provides: “[w]e require incumbent LECs to make routine network modifications to unbundled transmission facilities where the requested transmission facility has already been constructed”  (emphasis added); (2) the FCC’s rules, 47 C.F.R. §§51.319(a)(7)(i) and (ii), which expressly limit the construction obligation to performing “routine network obligations. . .where the requested [loop or transport] facility has already been constructed;” (3) the Eighth Circuit Court’s decision which held that an ILEC’s unbundling obligation is limited to the LEC’s existing network; and (4) paragraph 646 of the TRO which provides that CLECs may purchase facilities from ILEC’s Special Access tariffs if the CLEC requires construction of new facilities.
   In other words, SBC Missouri’s proposed language recognizes that ILECs are under no obligation to construct new facilities so CLECs can access them as UNEs at cost-based rates.
  

Moreover, the Commission should adopt SBC Missouri’s proposed language which allows SBC Missouri to recover the costs of performing a routine network modification because SBC Missouri’s language is consistent with the TRO, in which the FCC determined that its “pricing rules provide incumbent LECs with the opportunity to recover the costs of the routine network modification” required by the FCC in its TRO.
   Specifically, SBC Missouri’s language would allow it to recover those costs that are not recovered in the current Missouri recurring and non-recurring rates, on an ICB basis and in no event would such recovery result in double recovery.
  SBC Missouri’s proposal is appropriate because the specific modification and cost can be determined only by an engineer and only with respect to a particular project.
  The FCC's Wireline Competition Bureau approved a similar arrangement in the arbitration between Verizon and Cavalier Telephone, whereby prices for IDLC loop unbundling would be determined through the BFR process.
  In essence, the FCC’s ruling priced the IDLC unbundling on an individual case basis pending completion of the BFR process.
  SBC Missouri’s proposed language would accomplish the same result here, and at the same time, would prevent double recovery for routine network modifications.  AT&T’s proposed language, however, would unequivocally preclude cost recovery,
 and is thus inconsistent with the FCC Rules.  SBC Missouri’s proposal, however, would permit recovery for costs which are not recovered in other UNE rates,
 but would permit AT&T to dispute any charges which AT&T believes unwarranted.


The Commission should dismiss AT&T’s objection to the use of the term “spare” as that term simply means that an existing facility is not being used for another service or pending use to complete a prior service order and is, indeed, available and can be assigned for the specific type of service order that the CLEC will ultimately submit.

The Commission should reject AT&T’s and the CC's positions because they inappropriately attempt to expand SBC's obligation to perform routine network modifications beyond what is required by law.  For example, in Section 4.3.2, the CC proposes to include in the definition of routine network modifications “attaching electronic and other equipment that SBC MISSOURI ordinarily attaches to a loop to activate such for its customers.”  However, FCC Rule 51.319(a)(7)(ii) specifically states that a “routine network modification” includes “attaching electronic and other equipment that the incumbent LEC ordinarily attaches to a DS1 loop to activate such loop for its own customer.”
  Therefore, under the CC’s proposed language – which conveniently omits the term “DS1” as it appears in the FCC’s rule
 – SBC Missouri would be required to perform as routine network modifications, the attachment of electronics and other equipment to all types of loops, and not just to DS1 loops as provided for by the FCC’s rule.  

Moreover, the Commission should reject the CC’s proposed language because it is unclear whether SBC Missouri would be required to provide optronic equipment to light unlit dark fiber facilities that are requested by CLECs.  But in the TRO, the FCC made clear that CLECs must use self-provided optronic equipment to activate or “light” dark fiber.
  Therefore, SBC Missouri’s obligations to provide routine network modifications do not include providing the necessary electronics or other equipment to light dark fiber.

The CC’s proposed language also does not reflect all of the limitations on SBC Missouri's obligation to provide routine network modifications.  For example, while the CC’s proposed language correctly recognizes that “[r]outine network modifications do not include the construction of a new loop, or the installation of new aerial or buried cable for a requesting telecommunications carrier, and SBC MISSOURI is not obligated to perform those activities for CLEC,” it fails to list other limitations on the obligation to provide routine network modifications that the FCC recognized in the TRO.
  For example, SBC Missouri witness Mr. Hatch explained that the following activities, among others, do not constitute routine network modifications under the TRO:  constructing new manholes, conduits or terminals; obtaining new rights of way for a requesting carrier; splicing cable at any other location other than an existing splice point or at a location where a splice enclosure is not already present; and providing new space or power for requesting carriers.
  SBC Missouri’s proposed language in Section 4.3.3 appropriately reflects these additional limitations.  Similarly, SBC's proposed language in Section 4.3.5, which limits its obligations to deploy multiplexing features, functions and capabilities with packetized transmission facility, or to remove or reconfigure packetized transmission facility, is fully consistent with the FCC’s pronouncements that ILECs are not required to unbundle fiber optic and packet-based networks.
  

The CC also inexplicably opposes SBC Missouri’s definition of “routine network modification” as “an activity that SBC MISSOURI regularly undertakes for its own retail customers without additional charges or minimum term commitments.”  SBC § 4.3.2.  But that language is consistent with paragraphs 645-48 of the TRO, which explain that ILECs may construct new transmission facilities for retail customers, subject to term agreements or upon payment of special construction charges, without being required to perform similar construction activities for CLECs at cost-based rates.  Although CLECs may be able to obtain unbundled access to such facilities once they have been built for a retail customer, the TRO is clear that tariffed termination liabilities and/or special construction charges apply.
  Therefore, a “routine network modification” necessarily would be an activity for which additional charges or minimum term commitments would not apply.   

SBC's proposed language at Section 4.3.4 should also be adopted, as it merely provides that SBC Missouri will make routine network modifications: “using the same network or outside plant engineering principles” that it would use in serving its own retail customers.  This language is reasonable for two reasons.  First, ILECs such as SBC Missouri must make routine network modifications in a non-discriminatory manner.
  So, when performing a routine network modification on an existing facility for a CLEC requested UNE, SBC Missouri must use the same network and/or outside plant engineering principles that it would use to provide service to its own customers.  Second, SBC Missouri – and SBC Missouri alone – is qualified to determine the manner in which a routine network modification is made to its own existing network facility.  Therefore, SBC Missouri’s proposed language should be adopted.

WilTel’s objection to SBC Missouri’s proposed language is unfounded.  First, the FCC has ruled that ILECs are under no obligation to unbundle packet switching and packetized bandwidth, features, functions, and capabilities of its network.
  Second, if SBC Missouri were to retire a copper loop or copper subloops replacing such a loop with a FTTH or FTTC loop, SBC Missouri will adhere to the FCC’s rules as set forth in 47 C.F.R. §51.319(a)(3)(iv).  For that reason, WilTel’s proposed language in Section 8.5.3, which indicates that if SBC Missouri removes or reconfigures packetized transmission facilities for itself it then has an obligation to provide that as a routine network modification to a CLEC, is inappropriate.  Finally, in the TRRO, the FCC limited an ILEC’s obligation with regard to FTTH and FTTC loops and placed no obligation on SBC Missouri to perform routine network modifications in connection with such loops.  SBC Missouri’s language in Section 8.5.6 is, therefore, appropriate.

2.
MCIm UNE 29

MCIm UNE 41

MCIm/SBC MO UNE 29:
What terms and conditions should apply for routine modification of the loop?
MCIm/SBC MO UNE 41:
Which party’s requirements for routine network modification with respect to Dedicated Transport should be included in this Agreement?


The Commission should adopt SBC Missouri’s proposed language for the reasons set forth in the general discussion of AT&T UNE 6, AT&T UNE 18, CC UNE 19, WilTel UNE 28, and WilTel UNE 29, directly above.  However, because MCIm’s contract contains sections which are numbered in a different manner than the AT&T and CC ICAs, SBC Missouri sets forth the reasons that it should reject MCIm’s proposed language here.


The Commission should reject MCIm’s proposed language because: (1) MCIm inappropriately seeks to omit Section 9.9.1, which properly limits SBC Missouri’s obligation to provide routine network modifications since it tracks 47 C.F.R. §51.319(a)(7)(i)-(ii); (2) Section 9.9.2 and Section 15.12.1 may require SBC Missouri to splice cable at any other location other than an existing splice point or at any location where a splice enclosure is not already present in violation of the TRO;
 (3) Section 9.9.2 and Section 15.12.1 may require SBC Missouri to secure building access arrangements in violation of the TRO wherein the FCC stated that ILECs are under no obligation to secure permits or rights-of-way and building access arrangements are analogous to securing permits and/or rights-of way; (4) Section 9.9.2 and Section 15.12.1 may require SBC Missouri to construct handholes, poles, or ducts which is a violation of the TRO since ILECs are under no duty to construct new manholes or conduits and handholes and ducts are analogous to manholes and conduits and poles equate to securing rights-of-way;
 (5) Section 9.9.2 and Section 15.12.1 may require SBC Missouri to provide new space or power to requesting carriers in violation of the TRO, which states that ILECs are not required to perform extensive engineering design as part of a routine network modification; (6) it omits Section 9.9.2.2 and fails to contain language in Section 15.12.1 which properly: (a) limit SBC Missouri’s obligations to perform routine network modifications on any portion of its packet-based network;
 and (b) require SBC Missouri to adhere to the FCC’s rules as set forth in 47 C.F.R. §51.319(a)(3)(iv).

3.
CC UNE 35

JCC/SBC MO UNE 35:
(a) What notice should SBC provide of network changes?

(b) What notice of intention to remove copper loops should SBC provide?


The Commission should reject the CC’s proposed language, regarding notification of network changes, as it seeks to extend SBC Missouri’s network obligations beyond the requirements of 47 C.F.R. §§51.325-335.  For example, the CC’s proposed language in Section 2.32.4 would require SBC Missouri to, among other things, maintain at its own expense “the functionality and required characteristics” of the network element affected by proposed network change for one year.  Not only is there no support for the CC’s proposal in the TRO or the FCC’s rules, but it also would preclude SBC Missouri from implementing network upgrades and modifications in a timely manner.
  The CC’s proposal further requires SBC Missouri to provide CLECs with notice of retirement of copper loops or subloops through an accessible letter and by posting notice on SBC Missouri’s website in addition to providing the notice already required by the FCC’s network disclosure rules.  That proposal is also unnecessary and should be rejected.  In the TRO, the FCC adopted more stringent network disclosure rules for circumstances where an ILEC replaces copper loops or subloops with fiber-to-the-home (“FTTH”) loops.  In particular, Section 51.333(b)(ii) of the FCC’s rules provides that “under no circumstance” may an ILEC provide less than 90 days' notice of replacement of copper loops or subloops with FTTH loops or fiber-to-the-curb (“FTTC”) loops.  Moreover, the FCC’s rules allow interconnecting CLECs to object to the retirement of copper loops or subloops within nine business days following the FCC’s public notice of such retirement.
  All of the FCC’s public notices are available on the FCC’s website, www.fcc.gov, and thus, additional notification requirements are entirely unnecessary.  Moreover, the CC’s proposal, if adopted, would create ambiguity in the network disclosure process, which could result in unnecessary disputes and commission proceedings.
  The Kansas Arbitrator agreed with the position advanced here by SBC Missouri.  The Arbitrator stated: “the Arbitrator finds for SWBT and adopts its language. . . .the Arbitrator would still have found for SBWT because portions of the Coalition’s language violate FCC Non-disclosures rules.”
  For these reasons, the Commission should reject the CC’s proposed language.

4.
CC UNE 46



Navigator UNE 12

CC UNE 46:
SBC does not have to provide CLEC access to loops where it says no facilities exist; is a definition of “spare” necessary so that CLECs know that when a loop request is denied there are no extra facilities in place or reusable to fulfill CLECs’ customer need? 

SBC MO:
Should the term “spare” be defined in this Attachment for clarity?

NAVIGATOR/SBC MO UNE 12:
Should the term “spare” be defined in this attachment?


The Commission should reject the CLECs’ proposed definition of the term “spare” because both CC’s and Navigator’s definition inappropriately assume that a released loop can be automatically reserved or turned over to the requesting CLEC.    

The purpose of the CLECs' proposed language is to address the situation where SBC Missouri or another competitor is using a loop to serve a customer and that customer seeks to migrate its service to CLEC.  In the CC’s and Navigator’s view, if the customer’s service is working fine, the loop can simply be “re-used” or transferred to the CLEC to serve the customer.  However, the CC’s and Navigator’s assumption that a released loop can automatically be reserved or turned over to the requesting CLEC is wrong.  Once a loop is released, it is disconnected from ownership from the original serving CLEC and is placed in an assignable inventory pool.  The released loop will then be designated a “spare” if:  (1) it is not damaged; (2) it is not part of SBC Missouri’s capacity planning forecast, and is not required for SBC Missouri’s own customers; and (3) there are no other pending requests by other CLECs for spare facilities.
  

In addition, the CC’s proposed definition of spare is unreasonable because it is limited only to those loops that are provisioned in conjunction with digital loop carrier equipment (“DLC”).
  However, SBC Missouri’s loop offerings are much broader than DLC loop types, and in fact, the majority of SBC Missouri’s loops are copper, not DLC.
  
The Kansas Arbitrator agreed with SBC Missouri regarding CC UNE 46.  The Arbitrator stated: 

The Coalition testified that the purpose of defining "spare" is to insure a smooth transition for a SWBT customer or another CLEC customer who migrates to a Coalition member.
   That testimony does not square with its proposed definition of "spare" with regard to the NGDLC requirement.  The Arbitrator finds that the Coalition has failed to carry its burden of proof for its proposed language and, therefore, finds for SWBT and adopts its language.

Just as the Kansas Arbitrator rejected the CC’s proposed language, this Commission should also reject its language.

5.
CC UNE 69

CC/SBC MO UNE 69:
Should the Attachment include additional language addressing regarding the Parties’ responsibilities to identify and correct root causes of trouble in their networks, facilities, or control?


The Commission should reject the CC’s proposed language, regarding SBC Missouri’s obligations to provide repair service on commingled UNEs and UNE combination, because: (1) SBC Missouri is not obligated to isolate or sectionalize trouble on a CLEC’s network, it is only obligated to verify loop integrity within its own network; and (2) it would require SBC Missouri to “repair” or “correct” a facility that experiences trouble, even though that facility may not be within SBC Missouri’s control.  


Specifically, the CC’s proposed language would require SBC Missouri to “identify and correct the cause of the trouble requiring repair, not simply eliminate a symptom of the underlying trouble,” and would require SBC Missouri to participate in “technical meetings” with a CLEC when the CLEC disputes SBC Missouri’s identification of the “root cause” of the trouble requiring repair.  This language is unnecessary and incorrectly assumes that SBC Missouri does not already properly isolate and address trouble in its network.  Trouble in SBC Missouri’s network (including trouble that is the result of third-party damage, destructive weather, or even acts of vandalism) is identified and repaired by SBC's skilled technicians who are committed to maintaining the optimum efficiency of SBC Missouri’s network.  In addition, and as the parties’ agreed language reflects, SBC Missouri provides CLECs with UNEs in a nondiscriminatory manner, which includes trouble isolation and repair functions.  Further, as the CC concedes in its proposed language, each entity is responsible for problems on its own network, and is responsible for maintaining its own network.  Therefore, it would be unreasonable to allow the CLECs to dictate the manner, methods, terms and conditions pursuant to which troubles within SBC Missouri’s network are identified and repaired.

Moreover, the Commission should reject the CC’s proposed language because it would require SBC Missouri to “repair” or “correct” a facility that experiences trouble.  Repairing facilities may not always be the most efficient or economical way to solve problems within the network.  Instead of repairing the troubled facility, SBC Missouri may choose to move a service to another facility. This may occur when SBC Missouri isolates the trouble in a section of underground plant, under a highway, river, or other obstacle, or in other cases where the cost to repair a single case of trouble cannot be economically justified.  If SBC Missouri were required to specifically identify and repair the “root cause” of the trouble in such circumstances, costs and repair times for the CLECs’ and SBC Missouri’s customers would increase dramatically.
  
6.
CC UNE 70

CC/SBC MO UNE 70:
Should the Attachment ensure that SBC’s Emergency Restoration Plan will include methods and procedures for mobile restoration equipment, in accordance with accepted standard guidelines?


The Commission should adopt SBC Missouri’s proposed language regarding its Emergency Restoration Plan because it is the sole responsibility of SBC Missouri to ensure that its emergency response plans are developed to ensure that all customers, both retail and wholesale, are properly cared for.  The Commission should reject the CC’s proposed language because: (1) the CC should not be allowed to dictate the method, manner, terms, and conditions of SBC Missouri’s proprietary and/or non-proprietary emergency response plans; and (2) it contains old and outdated references from the M2A, including references to specific documents that are obsolete.


7.
CC UNE 71

CC UNE 71:
Should the parties work cooperatively to test their respective networks to resolve customer troubles?

SBC MO:
Should SBC MISSOURI be obligated to isolate or sectionalize trouble on a CLEC’s network?


The Commission should reject the CC’s proposed language, which would require SBC Missouri to conduct a “joint test” with a CLEC at the CLEC’s request when SBC Missouri responds to the CLEC’s trouble ticket with “no trouble found,” because SBC Missouri is not obligated to isolate or sectionalize trouble on a CLEC’s network.  Rather, SBC Missouri is only obligated to verify loop integrity within its own network, and is not required to investigate or correct problems within the CLEC’s network through a “joint test” or otherwise.  Moreover, the CC’s proposal is vague and confusing.  The CC has not defined the term “joint test,” nor has it defined or described the terms and conditions under which such test would be conducted.  For example, the CC does not indicate which party will initiate the testing, which party will provide the equipment, what the “joint test” will involve, what charges will apply, or how the “joint test” process will be completed.  Moreover, it is unclear whether a “joint test” could be considered to be a type of “cooperative testing,” the terms and conditions of which are contained in the CC’s Attachment 25, xDSL.  In short, the CC’s proposal, if adopted, could cause unnecessary confusion, and could unlawfully impose upon SBC Missouri the duty to maintain the CC’s network.


8.
MCIm UNE 35
MCIm/SBC MO UNE 35:
Which Party’s routine network modification provision should be adopted?


The Commission should adopt SBC Missouri’s proposed language because it complies with the rules for routine network modifications as set forth in the FCC’s TRO
 and rules and for the reasons discussed above in AT&T UNE 6, AT&T UNE 18, CC UNE 19, WilTel UNE 28, and WilTel UNE 29.  The Commission should also adopt SBC Missouri’s proposed language because it limits SBC Missouri’s obligations to provide routine network modifications to facilities that have already been constructed for the reasons discussed above in Section III(F)(1).

The Commission should reject MCIm’s proposed language because: (1) MCIm’s language does not include the clarification that facilities have to be existing before any routine network modification will be performed by SBC Missouri; and (2) MCIm’s language points back to Section 12.12 of its UNE Appendix that states that routine network modifications for transport and loop dark fiber facilities are: “in accordance with routine network modification requirements, dedicated transport, and local loops as set forth in this Appendix UNE.”  SBC Missouri is not obligated to perform routine network modifications on: (1) Dark Fiber transport where those facilities are served by a wire center that meets the TRRO non-impairment criteria; and (2) Dark Fiber loops on a nationwide basis as SBC Missouri is not required to unbundled Dark Fiber loops.


9.
WilTel UNE 31

WILTEL UNE 31:
What charges should reasonably apply for technician dispatches?

SBC MO:
Is the CLEC responsible for isolating trouble within its own network?

Should SBC Missouri bear the costs of WilTel’s inability to isolate trouble within their own network?

The Commission should adopt SBC Missouri’s proposed language which properly compensates SBC Missouri for time and material charges when WilTel reports a suspected failure of a Lawful UNE and SBC Missouri dispatches personnel to the end user’s premises or a SBC Missouri central office and the trouble was not caused by SBC Missouri’s facilities or equipment.  The Commission should reject WilTel’s proposed language in Section 19.13.1, which would effectively limit what SBC Missouri could charge WilTel when WilTel requests a dispatch for repairs to what WilTel considers “reasonably practicable,” because if the problem is in the CLEC network, beyond SBC Missouri’s control, then WilTel should pay the actual costs to dispatch a technician, just the same as all CLECs operating in Missouri today pay SBC Missouri when they report trouble.  

The Commission should also reject WilTel’s proposed language because it would require SBC Missouri to isolate trouble within WilTel’s own network.  As a telecommunications carrier, WilTel should have the ability and responsibility to its end users to attempt to determine if the problem has occurred within its own network prior to referring the trouble resolution to SBC Missouri for resolution.  WilTel’s language, which would only require it to isolate trouble on its network “to the extent reasonably practicable” should be rejected.


Finally, the Commission should reject WilTel’s proposed language in Sections 19.8.1 (which limits recovery for time and material for all technicians dispatched “provided such dispatches are reasonable under the circumstances”) and 19.11 (which limits the application of material charges for the “reasonable” period of time that SBC personnel are dispatched) because such language is vague, confusing, and ambiguous.  If WilTel issues a trouble report, clearly SBC must decide what dispatch is reasonable under the circumstances and how long its personnel need to be dispatched.  WilTel’s language will merely cause unnecessary disputes between the parties which, ultimately, may wind up before the Commission.
G.
Other UNE Issues



1.
CC UNE 63

CC/SBC MO UNE 63:
What is the appropriate forum for addressing non-OSS issues?


The Commission should adopt SBC Missouri’s proposed language which specifies that the appropriate forum for addressing non-OSS issues is the CLEC User Forum (“CUF”).  This method allows SBC Missouri to work with all CLECs to develop uniform methods.
  


The Commission should reject the CC’s proposed language because: (1) it would allow the CC to circumvent the CUR process entirely, which would place an undue burden on SBC Missouri’s resources since SBC Missouri would be forced to develop individual CLEC processes and procedures for its Local Service Center (“LSC”) and Local Operations Center personnel for literally hundreds of CLECs; (2) SBC Missouri has historically worked, and continues to work, to resolve non-OSS issues using the collaborative CUF, which allows all parties to voice opinions and offer solutions to manual process issues that impact all CLECs, not just the CC; (3) work center systems issues as well as work center interfaces are collaboratively dealt with within the Change Management Process; (4) internal SBC Missouri LSC processes to clear errored service orders are SBC Missouri’s concern, not the CLECs, and SBC Missouri has been very successful in clearing service order errors since 99.62% of all CLEC service orders in Missouri post to the billing system within 5 days of the order’s completion; and (5) the CC’s language would set the CC above other CLECs by giving it preferential treatment in establishing non-OSS processes, which is not equitable for the CLEC community nor manageable for SBC Missouri.


2.
CC UNE 66
CC/ SBC MO UNE 66:
(1) Should SBC be required complete its investigation of billing disputes within 90 days of receipt of CLEC’s dispute submission?

(2) Should credits be applied to the same Billing Account Number (BAN) for which a billing item was the subject of dispute?

The Commission should adopt SBC Missouri’s proposed language, which is set forth in its Position Statement, as the parties already agreed to this language to resolve this dispute in Texas.  Specifically, the CC and SBC agreed to the following language: 


CLEC may request that a billing item be investigated on the SBC-MISSOURI provided bill.  CLEC is required to follow the existing billing dispute guidelines by submitting the billing dispute form available in the CLEC Handbook and supplying applicable information to the SBC-MISSOURI Local Service Center (LSC).  The SBC MISSOURI LSC will perform investigations on each disputed item.  The LSC shall complete its investigation and inform CLEC of the results within 90 days of receipt of CLEC’s dispute submission, unless the Parties mutually agree to a longer period of time based on the complexity of the nature of the dispute.


The Commission should reject the CC’s proposed language regarding credit to the same Billing Account Number (“BAN”) because it is too narrow and does not allow for unforeseen circumstances.  For example, if the BAN was changed/removed in the intervening time or some other agreement is made with the customer, but the credit or back billing is justified and documented, then another related BAN should receive the credit or be charged the back billing.

3.
CC UNE 77

CC/SBC MO UNE 77:
Should the UNE Attachment include requirements that each Party agrees to monitor the conduct of its employees and to take disciplinary action against employees who discriminate against the other Party or disparages the other Party to the other Party’s customers?

The Commission should reject the CC’s proposed language because it is too vague and could lead to unnecessary confusion.  In particular, it is unclear what the CC means by “appropriately monitor” and “disciplinary action,” as these terms are not defined in the contract.  However, in its position statement, SBC Missouri stated that it is willing to accept the CC’s language from GT&C paragraph 54.1 in place of the CC’s proposed language in Section 3.2.  Under SBC Missouri’s proposed compromise, the language in Section 3.2 of Attachment 7 would state:


Each party will use its best efforts to ensure that all of its representatives who receive inquiries regarding the other Party’s services:  (i) refer repair inquiries to the other Party at a telephone number provided by that Party (ii) for other inquiries about the other Party’s services or products, refer callers to telephone number(s) provided by that Party; and (iii) do not in any way disparage or discriminate against the other Party or its products or services.

This  proposal is less confusing, and it addresses the CC’s concern that employee training alone may be insufficient.  

4.
MCIm UNE 6

MCIm/SBC MO UNE 6:
Should MCIm be permitted to use SBC Missouri’s unbundled Network Elements to provide service to other Telecommunication Carriers?


The Commission should adopt SBC Missouri’s proposed language because it properly acknowledges that CLECs may only use SBC Missouri UNEs to provide service to residential and business end users.  The Commission should reject MCIm’s proposed language because it would allow MCIm to use UNEs and/or UNE Combinations “without limitation” for providing telecommunications service and contains no limitation that the telecommunications service be provided directly to the public.  For example, because it remains silent on specifically to whom it is providing the telecommunication service, MCIm may in fact attempt to use UNEs for providing service to itself and/or its affiliates, which is prohibited by Section 251(c)(3) which states that CLECs may obtain access to UNEs “for the provision of a telecommunications service,” which is defined in 47 U.S.C. §153(46) as the “offering or telecommunications for a fee directly to the public, or to such classes of users as to be effectively available directly to the public, regardless of the facilities used.”  CLECs, quite simply, may not use SBC Missouri’s UNEs to provide service to themselves or to other telecommunications carriers, who themselves have a right to become a CLEC and negotiate ICAs directly with SBC Missouri.


5.
Use of the Term “Network Element”   



a.
CC UNE 28

CC UNE 28:
Is it appropriate in this agreement to refer to network elements, recognizing that SBC must provide access to network elements required to be unbundled under the checklist set out in Section 271 and that not every network element that may exist has been identified here?

SBC MO:
Is SBC obligated to provide access to UNEs in conjunction with network elements that have never been or may formerly have been UNEs?


The Commission should reject the CC’s proposed language because: (1) it would require SBC Missouri to create and implement new processes for UNEs no later than the date of approval of this ICA, which is entirely unreasonable for the reasons set forth in SBC Missouri’s discussion of CC UNE 8; (2) it refers to SBC Missouri’s obligation to provide “network elements” under Section 271, as opposed to “unbundled network elements”  under Section 251, and Section 271 obligations are not appropriately a part of a Section 251/252 ICA for the reasons discussed in Section III(B)(1)(a) of this Brief;
 and (3) Section 2.2 refers to tariffs as affecting the terms and conditions under which SBC Missouri will provide UNEs.  As explained in CC Issue 11, the terms and conditions under which SBC Missouri provides UNEs are to be determined exclusively by the interconnection agreement, not by tariffs.  SBC Missouri does not provide UNEs via tariff in Missouri, and the CC’s proposed language is inappropriate.  

Just yesterday, the Kansas Arbitrator addressed CC UNE 28.  The Arbitrator rejected the CC’s proposed language and adopted SBC’s proposed language, finding SBC’s proposed language was consistent with the law.
  This Commission should reach the same result.


b.
CC UNE 37
CC/SBC MO UNE 37:
Is a general statement referring to regulatory requirements helpful to understanding?


The Commission should adopt SBC Missouri’s proposed language, which requires CLECs to connect equipment and facilities compatible with SBC Missouri’s UNEs and to use UNEs in accordance with the applicable regulatory standards referenced in the ICA, because SBC Missouri’s position is reasonable in that it can only support equipment that currently exists and is approved for use within SBC Missouri’s network.  It would be unreasonable to require SBC Missouri to be responsible for installing, provisioning, and maintaining equipment that is not established in its network.
  Moreover, although the CC objects to SBC Missouri’s proposal, it provides no competing language.


6.
DCS Issues

AT&T UNE 20





CC UNE 24






MCIm 40

AT&T UNE 20:
Should SBC be required to provide access to DCS and, if so, under what terms and conditions?

SBC MO:
Is AT&T allowed access to Digital Cross-Connect System (“DCS”) as part of Unbundled Dedicated Transport (UDT) in light of the USTA II decision?
CC/SBC MO UNE 24:
Under what provisions is CLEC allowed access to Digital Cross-Connect System (DCS) as part of Unbundled Dedicated Transport (UDT) in light of the TRRO? 

MCIm/SBC MO UNE 40:
Should the prices for network reconfiguration service be included in Appendix Pricing or outlined in SBC Missouri’s tariff?

The Commission should adopt SBC Missouri’s proposed language which indicates that SBC offers DCS as a Network Reconfiguration Service (“NRS”) through its Federal Tariff F.C.C. No. 73, Section 18, Network Management Services, and CLEC may request NRS pursuant to the terms and conditions (including the price of such service) of its tariff.  SBC Missouri’s language is appropriate because there is no requirement that SBC Missouri provide access to DCS as a UNE since the FCC has found that DCS is required only with an entrance facility, and both the TRO and TRRO clearly state that entrance facilities are not UNEs.
  The FCC requires only that DCS be offered: “in the same manner that the incumbent LEC provides such functionality to interexchange carriers.”
  Since services are not offered to IXCs as UNEs, there is no rationale for SBC Missouri being required to provide the DCS to CLECs as UNEs either.
  

Moreover, SBC Missouri’s language is consistent with the Verizon Virginia Order
 in which the FCC’s Wireline Competition Bureau denied AT&T’s demands that Verizon establish separate stand-alone rates for DCS.
  Instead, the Bureau concluded that if AT&T wanted DCS “functionality,” it must order it as part of UDT and that “Verizon is not required to make available DCS or transport multiplexing as stand-alone UNEs….”
  DCS is an optional product offering available to carriers that purchase transport.  DCS was simply the name of the product offered, pre-USTA II, in ICAs in connection with UDT.  
The Kansas Arbitrator rejected the CC’s proposed language because the CC believes that it is entitled to unbundled dedicated transport as a 251 and as a 271 UNE.
  For all of these reasons, the Commission should adopt SBC Missouri’s proposed language and reject the CLECs’ proposed language.

7.
BFR/Ordering Processes




a.
CC UNE 39

CC/SBC MO UNE 39:
(a) Should CLEC be required to submit drawings and locations with every BFR?  RESOLVED

(b) Should CLEC provide a date when interconnection is being requested? RESOLVED


The parties have agreed to the following language:
 

CLEC may submit an Unbundled Network Element BFR in writing utilizing the Unbundled Network Element BFR Application Form, which will include a technical description of each requested Unbundled Network Element, drawings when reasonably necessary, locations where reasonably necessary, a reasonably requested date when interconnection is requested and the projected quantity of interconnection points ordered with a three (3) year demand forecast.


Thus, this issue is resolved.


b.
CC UNE 40
CC/SBC MO UNE 40:
What charges must CLEC pay if it cancels a BFR?  RESOLVED—CC accepts SBC Missouri’s proposed language.

This issue is resolved as the CC agreed to SBC Missouri’s proposed language which is as follows:
CLEC may cancel an Unbundled Network Element BFR by providing written notice to SBC MISSOURI in a commercially reasonable manner; provided however, that CLEC will pay SBC MISSOURI its reasonable and demonstrable costs of processing and/or implementing the BFR up to and including the date SBC MISSOURI receives notice of cancellation.  If cancellation occurs prior to completion of the preliminary evaluation, and if CLEC has provided SBC MISSOURI a deposit and the reasonable and demonstrable costs are less than the deposit, the remaining balance of the deposit will be, at CLEC’s option, either returned to CLEC or credited toward additional developmental costs authorized by CLEC.


c.
CC UNE 43
CC/ SBC MO UNE 43:
What should the Final Quote include and how shall the price be determined?

The Commission should adopt SBC Missouri’s proposed language regarding whether the price quote provided under the BFR will be “final” because the language in Section 2.36.9 regarding when SBC Missouri will provide a “BFR Final Quote” is agreed upon.  

The Commission should adopt SBC Missouri’s proposed language regarding what the Final Quote should include and how the price shall be determined.  The Commission should reject the CC’s proposed language because it is overbroad and would require SBC Missouri to determine all costs and rates of the BFR consistent with TELRIC.  To the extent SBC Missouri provides a Section 251(c)(3) UNE in response to a BFR Quote, it will provide that UNE at TELRIC-based prices.  However, if the request is for a commingled arrangement, SBC Missouri is not obligated to, and will not, price the wholesale service at TELRIC.  In addition, SBC Missouri incurs costs to investigate the technical feasibility to develop the offering requested by the CC because that UNE is not currently available in SBC Missouri’s ordering, provisioning, maintenance, and billing systems, and those costs are based on time and materials costs – not TELRIC.  Moreover, until the project is complete, these costs will not be known.
  

The Commission should also reject the CC’s proposed language because it proposes that SBC Missouri provide a “date of availability” for requested items during the BFR process.  That misunderstands the BFR process. A BFR Final Quote contains a great deal of detail describing the item at issue, its availability, recurring and non-recurring costs, installation intervals, and other terms and conditions.  However, the final work is needed to actually be able to provide the item (such as developing the formal Methods & Procedures document to be followed in the field) and the BFR cannot proceed until the CLEC accepts the BFR Final Quote.  Only then would SBC Missouri be able to determine an actual date of availability, because only then would it have a commitment from the CLEC.  This is not to say that the delay would be long at all, just that a precise date of availability cannot be provided in the Final Quote itself.


Just yesterday, the Kansas Arbitrator addressed CC UNE 43.  The Arbitrator adopted the same language that SBC Missouri is proposing here.
  The Commission should reach the same result here.
 

d.
CC UNE 44
CC/SBC MO UNE 44:
If an amendment to this Agreement is required, should it be prepared as quickly as possible, and should SBC begin providing the element as of the date the amendment is filed with the Missouri Commission?


The Commission should reject the CC’s proposed language because it requires the parties to prepare and file amendments “expeditiously” although that term is not defined in the ICA.  SBC Missouri is obligated to prepare contracts and amendments for numerous CLECs, including those in the CC, and the term “expeditiously” may mean something different to each and every CLEC—even those within the CC.
  

Just yesterday, the Kansas Arbitrator addressed CC UNE 44.  The Arbitrator adopted the same position that SBC Missouri is advancing here.
  The Commission should reach the same result.



e.
WilTel UNE 22

WILTEL UNE 22:
Should SBC be entitled to charge for doing a simply preliminary analysis of a BFR request?

SBC MO:
Is SBC Missouri entitled to charge for processing WilTel’s BFR request?

What response intervals should apply to the Parties within the BFR process?


The Commission should adopt SBC Missouri’s proposed language, which allows it to recover its costs associated with developing a preliminary BFR quote, because the only reason that SBC Missouri would incur any costs to develop a preliminary quote is as a result of a specific request from a CLEC, in this case WilTel, that submits a BFR.  WilTel is causing SBC Missouri to incur the costs to develop the quote and it should be responsible for reimbursing SBC Missouri for those costs.

The Commission should also adopt SBC Missouri’s proposed language, which allows it 90 days after the receipt of an authorization form to prepare a final quote (this is the same time frame that is in the M2A today) because SBC Missouri requires this time to consult with multiple work groups to complete its analyses of what will be required to satisfy WilTel’s request.  The preliminary estimate is based on a high level review that determines technical feasibility, as well as some broad estimates of what would be required, and how long it may take to complete.  Before SBC Missouri can prepare a final quote, each of the work groups involved must look at the project in-depth, and determine specifically all the steps that will be required to complete the project. 

The Commission should reject WilTel’s proposed language which would require SBC Missouri to complete its analysis in 30 days, because it would create the likelihood that SBC Missouri would not be able to complete the analysis necessary to properly scope out the project.
  The Commission should also reject WilTel’s proposed language  that it should bear no costs when it feels that SBC Missouri did “not process the BFR in good faith or as required under the Act” because it is an inappropriate attempt to shift costs to SBC Missouri merely upon an unsupported and vague allegation of “bad faith” by WilTel.  Finally, the Commission should reject WilTel’s proposed language which would give it 90 days to confirm, cancel, or dispute its BFR quote, in that it has allotted itself twice the time frame to determine its course of action as a result of the BFR quote than it gave to SBC Missouri to develop the quote.  This is obviously unreasonable.


f.
WilTel UNE 23

WILTEL UNE 23:
Is it reasonable to allow SBC to delay processing a BFR request if the form is missing an immaterial piece of information?

SBC MO:
Is it appropriate to include the undefined term of “materially” complete?


The Commission should reject WilTel’s proposed language, which would require SBC Missouri to begin the clock on a BFR request if WilTel has submitted a BFR that is “materially complete” because: (1) the term “materially complete” is not defined in the ICA; (2) it is much too vague to include in the ICA; and (3) it fails to define who would determine what is materially complete.  For example, if WilTel left off a CLLI code for one end of a UNE loop but has all the other information necessary to process the request for a commingling arrangement, it is unclear whether that would be considered to be materially complete.  Omitting such information would be critical in making a determination if such a facility exists that meets the eligibility requirements, and would render SBC Missouri helpless in completing its preliminary analysis.  The submission of a complete BFR from a CLEC is the basis for starting the clock on the BFR timeframes and WilTel’s proposed language should, therefore, be rejected.


8.
Subloop Issues 



a.
CC UNE 50

CC/SBC MO UNE 50:
What loop and subloop types should the ICA contain in light of the TRO and TRRO?  


The Commission should adopt SBC Missouri’s proposed language regarding what loop and subloop types the ICA should contain because SBC Missouri’s language is consistent with the TRO and the TRRO.  Specifically, although SBC Missouri acknowledges that it has a responsibility to provide DS1 and DS3 subloops in a multi-tenant setting when a CLEC seeks a subloop to an end user premise, this does not include OCn level loops and OCn subloops given the FCC’s findings in its TRO that an ILEC has no obligation to provide OCn level loops on an unbundled basis.
  Further, in the TRRO, the FCC clarified that ILECs, like SBC Missouri, are not obligated to provision DS1 and DS3 loops that meet the FCC’s outlined non-impairment criteria or that exceed the caps for DS1 and DS3 loops.
  

The Commission should reject the CC’s proposed language because it might require SBC Missouri to provide OCn level loops and subloops in violation of the FCC rules.  Further, the CC’s language does not include the FCC’s limitations regarding DS1 and DS3 loops which meet the FCC’s outlined non-impairment criteria or that exceed the caps for DS1 and DS3 loops.  Additionally, the Commission should reject the CC’s proposed language, which would require SBC Missouri to provide access to the feeder portion of the loop (since it contains language which would require SBC Missouri to provide access between the SBC Missouri Central Office and the Remote Terminal for DS3 and DS1 “subloops”), because the FCC removed any unbundling obligation to the feeder portion of the loop in the TRO.  The FCC stated: “[u]nlike our previous subloop unbundling rules, however, the rules we adopt herein do not require incumbent LECs to provide unbundled access to their feeder loop plant as stand-alone UNEs, thereby limiting incumbent LEC subloop unbundling obligations to their distribution plant.”
  Thus, SBC Missouri is no longer required to provide unbundled access to “feeder” subloops, which include subloop segments between the Main Distribution Frame, or equivalent, in the Central Office and the Feeder Distribution Interface, Remote Terminal, Engineered Controlled Splice, or the Terminal.



b.
CC UNE 51
CC/SBC MO UNE 51:
 Should SBC Missouri’s obligation to provide access to inside wire (as that term is defined in the TRO) as a subloop in multiunit premises be spelled out to define the “Inside Wire Subloop” and the extent of SBC Missouri’s control?


SBC Missouri understands that the CC considers this issue resolved.  SBC Missouri further understands that the CC is accepting SBC Missouri’s position.  However, to the extent that that is not the case, the Arbitrator should adopt SBC Missouri’s position.

The parties have largely agreed to the language in Section 2.6.  However, the Commission should reject the CC’s proposed additional language because: (1) to the extent that inside wire is under the control of the property owner, it is not appropriate to address access to such wire in an ICA between SBC Missouri and the CLEC; and (2)  it refers to the term “[a]llowed use,” which is a concept from Texas and is contained in SBC Texas’s General Exchange Tariff but the term is not applicable in Missouri and is not contained in SBC Missouri’s General Exchange Tariff;
 and (3) since “[a]llowed use” is not available in Missouri and it is wiring on the deregulated side of the network (as it is beyond the end of the “loop”), it is beyond the Commission’s compulsory arbitration jurisdiction.



c.
CC UNE 52

CC/SBC MO UNE 52:
Should SBC make available high-capacity DS1, DS3, and OCN fiber optic subloops?


The Commission should reject the CC’s proposed language because: (1) it requires SBC Missouri to provide unbundled OCn level loops and subloops; (2) it refers to “inside wire” subloops and SBC Missouri does not offer “inside wire” subloops since that is not included within the FCC’s definition of subloop;
 (3) it refers to “inside wire subloops using fiber”, but SBC Missouri has no obligation to provide unbundled access to fiber subloops since the FCC’s definition of subloops includes only cooper subloops in the distribution portion of SBC’s network;
 and (4) it provides that “no collocation requirements exist” in direct contradiction of the FCC’s rules which require a CLEC to obtain access to the subloop via collocation.


In the TRO, the FCC made it clear that ILECs, like SBC Missouri, are not required to make OCn facilities available to access subloops at multi-tenant establishments.  The FCC stated:

We find that requesting carriers are not impaired on a nationwide basis without access to unbundled “lit” OCn loops because the barriers relating to the deployment of OCn “lit” loops can be overcome through self-deployment at the OC3 and above level, the use of unbundled dark fiber, or the use of “lit” DS3s.

Therefore, the FCC’s finding of non-impairment universally lifted the obligation to unbundled OCn level loops and, since a subloop is a portion of a loop available at accessible terminals: (1) CLECs are not impaired without access to OCn level subloops; and (2) SBC Missouri has no obligation to offer them on an unbundled basis.


d.
Navigator UNE 9

NAVIGATOR/SBC MO UNE 9:
Which Party’s language accurately describes the party in control of the inside wire on the End User’s side of the NID?


The Commission should adopt SBC Missouri’s language because it accurately: (1) defines a NID; and (2) states that SBC Missouri has no control of the inside wire on the End User’s side of the NID.  The Commission should reject Navigator’s proposed language because: (1) it indicates that the majority of the time, the customer owns the wiring inside the building—which is patently false since SBC Missouri owns the “inside wire subloop,” which is the wiring from the SBC building terminal to the first jack in the apartment in locations where the property owner has chosen multiple demarcation; (2) it refers to the term “[a]llowed use,” which is inappropriate for the reasons that SBC Missouri discussed in CC UNE 51.  Again, this issue involves control of the inside wire on the End User’s side of the NID.  While Navigator contends that SBC Missouri should be required to provide non-discriminatory access when it owns the inside wiring, this position must be rejected because SBC Missouri does not own or control any wiring on the customer side of the NID.  As that wiring is on the customer side of the demarcation point, it is deregulated and is totally under the control of the property owner.  Thus, access to this wiring is an issue between Navigator and the property owner and has no place in an ICA between Navigator and SBC Missouri.


9.
SAI/FDI Issues



a.
CC UNE 53

CC/SBC MO UNE 53:
Must SBC MISSOURI provide proprietary information for a specified SAI/FDI or terminal?


SBC Missouri understands that the CC considers this issue resolved.  SBC Missouri further understands that the CC is accepting SBC Missouri’s position.  However, to the extent that that is not the case, the Arbitrator should adopt SBC Missouri’s position.

The Commission should reject the CC’s proposed language because it would require SBC Missouri to disclose proprietary information that SBC Missouri is under no obligation to provide.  Specifically, the CC is requesting that SBC Missouri provide ranges of street addresses, locations of equipment on distribution facilities, including the terminal, repeater, load coil, and “any other information” for a specified SAI/FDI.  The CC is requesting such information so that it can make a competitive determination whether it will proceed with a Subloop Access Arrangement (“SAA”).  The CC provides no legal support for its position and SBC Missouri is simply under no duty to provide such information.
  

The Commission should also reject the CC’s proposed language because SBC Missouri does not currently keep records in the manner that the CLECs have requested regarding a specified SAI/FDI, and it would require SBC Missouri to develop and program a new report, something that would be an unfair requirement to impose on SBC Missouri.
  This is especially true since SBC Missouri provides a report on the CLEC Webpage, entitled DTI Tool, which may serve the CC’s needs and provide the requested information.  Specifically, this report defines, by geographic area, the area served by the SAI/FDI.  The user merely inputs an address, and the Tool will bring up that address on a map and display the Distribution Area (DA) associated with that address.  Then the DA can be input and the area served by the DA will be displayed.  The DA is, in almost all instances, the same as the area served by the SAI/FDI.


b.
CC UNE 54

CC/SBC MO UNE 54:
Should SBC notify CLEC within 2 business days if a requested termination in an SAI/FDI or a Terminal is exhausted?


The Commission should adopt SBC Missouri’s proposed language, which properly allows it to be compensated, when: (1) a CLEC is allowed to terminate its cable at the SAI/FDI; and (2) SBC Missouri increases the capacity of a terminal or constructs an adjacent termination facility to accommodate the CLEC’s facilities.  The Commission should reject the CC’s proposed language because it provides unreasonable timeframes for SBC Missouri to provide notice of exhausted termination and written cost estimates.  Specifically, the CC proposes language that would require SBC Missouri to notify the CC within 2 business days if a requested termination to a SAI/FDI is exhausted.  This is unreasonable because SBC Missouri cannot practically guarantee a response notification within such a short time frame, given that at the process of making such a determination requires the participation and input from many of SBC’s departments, and because it is 15 days shorter that the standard timeframes consistent with the SAA process.  Further, the CC’s proposed language, which would require SBC Missouri to provide a written estimate of the actual construction, labor, materials, and related provisioning costs to fulfill the Special Construction Arrangement on a time and material basis, is unreasonable given the standard is 30 days.


10.
MCIm UNE 7


WilTel UNE 20

MCI UNE 7:
Should the UNE Appendix be the sole vehicle by which MCIm can purchase UNEs from SBC MISSOURI?

SBC MO:
If MCI orders a product from a SBC tariff, must it amend its agreement to remove the rates, terms and conditions associated with the product it is ordering from the tariff?

What are the appropriate terms surrounding MCIm ordering products or services from an SBC MISSOURI tariff?

WILTEL UNE 20:
Should this Appendix prohibit WilTel from ordering UNEs by other means, such as pursuant to tariff?

SBC MO:
Should SBC’s language regarding how WilTel will obtain Lawful UNEs be included in this Agreement?


The Commission should adopt SBC Missouri’s proposed language, which would prohibit CLECs from “picking and choosing” more favorable terms and conditions from a tariff when they have the whim to do so, because: (1) SBC Missouri’s language is consistent with the FCC’s Second Report and Order, which eliminated the pick-and-choose rule;
 (2) the terms and conditions by which CLECs obtains UNEs are supposed to be set forth in a negotiated or arbitrated ICA, not in a state tariff, and it is not appropriate to let CLECs arbitrarily add rates, terms, or conditions from a tariff on a “pick and choose” basis; and (3) SBC Missouri does not currently offer UNEs via tariffs in Missouri.  SBC Missouri’s language will clarify that CLECs do not have the ability to “pick and choose” from two different sets of rates, terms, and conditions, which would be administratively confusing and burdensome for SBC Missouri.
  SBC Missouri’s language simply provides that the parties agree that the terms and conditions herein are the sole terms and conditions that will apply to obtaining UNEs.  If the parties have negotiated a “pointer” to some tariff and intend for those tariffed terms to apply, they should be incorporated into the ICA.  Absent such incorporation, the ICA should provide the sole terms and conditions which govern the relationship between the parties as it relates to UNEs.

11.
MCIm UNE 8

MCIm/SBC MO UNE 8:
Should MCIm be required to purchase collocation for access to unbundled Loops?


The Commission should reject MCIm’s proposed language, which purportedly was offered to acknowledge its right to access unbundled loops via any technically feasible method permitted by Appendix UNE, because: (1) MCIm’s reference to “service” makes the language ambiguous, overly broad, and contradictory to its stated rationale; and (2) the last five words (“or MCIm combines the elements”) could be interpreted to give MCIm authority to combine elements within SBC Missouri’s network, e.g. at the Main Distribution Frame, and SBC Missouri is not required to allow a CLEC to directly access its MDF or its equivalent to combine lawful UNEs because it is not technically feasible to allow such access.  Technical feasibility is defined as: “[i]nterconnection, access to unbundled network elements, collocation, and other methods of achieving interconnection or access to unbundled network elements at a point in the network shall be deemed technically feasible absent technical or operational concerns that prevent the fulfillment of a request by a telecommunications carrier for such interconnection, access, or methods.”
  Technical and operational concerns include allowing inexperienced technicians from CLECs to access SBC Missouri frames and, among other risks, inaccurate SWITCH and TIRKS inventory due to using the wrong assignments, all of which could impact national security and E911.  Substantial risks and potential harm exist in allowing CLECs direct access to SBC Missouri’s MDFs.  Access to SBC Missouri’s MDFs has never been required and should not be required to do so here.


In an effort to resolve this dispute, SBC Missouri offers the following proposed language, which is consistent with 47 C.F.R. §51.318:

4.2.4 MCIm may elect to access SBC MISSOURI’s unbundled Network Elements through Physical Collocation arrangements.  MCIm may access lawful DS0 unbundled loops without purchasing collocation from SBC MISSOURI, or access via a third party.  MCIm may also access lawful DS1 and DS3 unbundled loops for use in an EEL without purchasing collocation from SBC MISSOURI, or access via a third party when MCIm is not collocated in the serving CO if MCIm satisfies the FCC’s impairment criteria contained in 47 CFR Section 51.318.  SBC MISSOURI will not charge MCIm for combining lawful unbundled Network Elements when these elements are already combined.
  


12.
Navigator UNE 11
NAVIGATOR/SBC MO UNE 11:
(a) Is it appropriate to add conflicting performance standards in the UNE Appendix when the Performance measures Appendix already governs such activities?

(b) Should Navigator’s proposed language unlawfully seeking access to “broadband” loops be rejected?


The Commission must reject Navigator’s proposed language because its language conflicts with the standards that are set forth in the Performance Measures Appendix which already governs such activities.  Specifically, Navigator’s language would require SBC Missouri to provision UNE loops in the lesser of three days or the standard interval offered by SBC Missouri to its retail customers.  Depending on the order, there are standard intervals in excess of three days.  For example, the standard interval as defined in the Performance Measurement Business Rules for an order containing eleven 8 db loops is 7 days.  Navigator’s proposed language ignores business realities.  Moreover, Navigator should not be allowed to circumvent the Performance Measurement Appendix, which represents a set of targets that all parties determined, during the SBC Texas Performance Measurement collaboratives, were sufficient for their needs.  Notably, Navigator has not presented any objection to the Performance Measurement Appendix, which allows for intervals up to 13 days and in several situations are negotiated depending on the number and types of loops ordered by CLEC.

The Commission must also reject Navigator’s proposed language, which  inappropriately seeks to require that SBC Missouri provision to Navigator a so-called “broadband” loop if SBC Missouri cannot provision a loop within Navigator’s dictated timeframe, including all functions, features and capabilities of the broadband loop, because Navigator is improperly seeking unbundled access SBC Missouri’s hybrid loops, including the packetized bandwidth and capabilities of SBC Missouri’s hybrid loops for the deployment of broadband service in direct contravention of the FCC’s TRO as upheld in USTA II.  Specifically, the TRO and USTA II decisions only require SBC Missouri to make available 2-wire and 4-wire all copper xDSL loops and subloops for the provision of data (broadband) service.  In the TRO, the FCC determined that ILECs have no obligation to make available access to the packetized bandwidth and capabilities of their hybrid loops and have no obligation to make available unbundled access to the Time Division Multiplexing (“TDM”) non-packetized features and functions of their hybrid loops for the deployment of broadband services, but rather, only for the deployment of voice-grade services.  The FCC stated: “we decline to require incumbent LECs to provide unbundled access to their hybrid loops for the provision of broadband services.”
  The FCC made clear that ILECs are only obligated to make available on an unbundled basis the TDM features, functions, and capabilities of their hybrid loops for CLECs to provide narrowband services – specifically, as noted by the FCC, so that CLECs could continue “providing both traditional narrowband services (e.g.,. voice, fax, dial-up Internet access) and high-capacity services like DS1 and DS3 circuits.”
  In the TRRO, the FCC determined that ILECs, like SBC Missouri, are not obligated to provide DS1 or DS3 circuits where no impairment has been found to exist.  Finally, in the TRO, the FCC concluded that in lieu of providing unbundled access to the TDM-based narrowband non-packetized path of a hybrid loop, the ILEC can instead make available a home-run copper loop.
 


The Commission should reject Navigator’s proposed language because: (1) there is no such thing as a “broadband loop”; (2) one can only assume that Navigator, by its proposed language, is improperly seeking access to SBC Missouri hybrid loops, including the packetized capabilities of such loops, or FTTH or FTTC loops in direct contravention of the TRO, Order on Reconsideration, and 47 C.F.R. §§51.319(a)(2) and (a)(3); and (3) Navigator’s proposed language could be construed to allow it to seek access to all fiber loops which SBC clearly has no obligation to provide when a copper loop is in place and has not been retired.
 


13.
Sprint UNE 4
SPRINT/SBC MO UNE 4:
What are the appropriate references to federal law under this agreement?


The Commission should adopt SBC Missouri’s proposed language because: (1) in Section 2.7, SBC Missouri’s reference to 47 C.F.R. §51.307(a) provides the basis for its language in that section and does not limit the applicability of other rules to other provisions of the proposed ICA; and (2) Section 2.7.9 sets forth SBC Missouri’s obligation not to separate UNEs as provided for in 47 C.F.R. §51.315(b)
 and clarifies that SBC Missouri remains free to separate network elements that are also Lawful UNEs but which are not being then used or have not been requested as UNEs as needed to provision Lawful UNEs or offerings.


The Commission should reject Sprint’s proposed language because: (1) Sprint’s language attempts to turn a reference to the base FCC rule into a substantive provision that incorporates several FCC rules that may create conflicts and confusion given that the rules Sprint refers to cover a gamut of topics (including conversions, combinations, UNE use, standards for UNE access, etc) that are more appropriately addressed in provisions elsewhere in the ICA; (2) although Sprint provides a broad range of rule references, it omits reference to 47 C.F.R. §51.318 which sets forth mandatory eligibility criteria to accessing certain UNE combinations and commingled arrangements; (3) Sprint’s reference in Section 2.7.9 to combining is inappropriate because combining is addressed elsewhere in the ICA and furthermore, Sprint’s language is incomplete in that it does not contain the Verizon limitations;
 (4) Sprint’s reference in Section 2.7.10 is inappropriate because commingling is addressed elsewhere in the ICA and furthermore, the commingling obligation is not unbridled and Sprint’s proposed language does not contain the limitations on commingling which are set forth in 47 C.F.R. §51.318(b); and (5) Sprint’s language in Section 2.7.12 does not track the FCC’s commingling rules.  With regard to Section 2.7.12, Sprint says that it does not want SBC Missouri to refuse it access to a UNE on the basis that it is connected with the facility.  However, the mandatory eligibility criteria may demand such a result.  In an effort to resolve this issue, SBC Missouri offers the following language, which is contained in its Position Statement:
SBC-13 STATE will not deny access to a Lawful UNE or a combination of Lawful UNEs on the grounds that one or more of the Lawful UNEs: (1) is connected to, attached to, linked to, or combined with a facility or service obtained from SBC-13STATE; or (2) shares part of SBC-13STATE’s network with access services or inputs for mobile wireless services and/or interexchange services.

However, even if the Commission adopts this language, it would not override or otherwise create an exception to the ICA’s commingling provisions, including the FCC’s mandatory eligibility criteria contained in 47 C.F.R. §51.318(b), when applicable.


14.
Sprint UNE 7
SPRINT UNE 7:
Should SBC MISSOURI be allowed to expand the FCC’s ban on deploying TDM voice grade transmission capacity on packet based networks to all networks including all copper?
SBC MO:
Should SBC MISSOURI be required to deploy TDM voice grade transmission capacity into new or existing networks that never had TDM capability, in contravention of the FCC’s findings?


The Commission should adopt SBC Missouri’s proposed language, which properly states that SBC Missouri has no obligation to deploy TDM voice grade transmission capacity into new or existing networks that never had TDM capability, because it properly sets forth SBC Missouri’s obligations regarding TDM voice grade transmission capacity as set forth in the FCC’s Order on Reconsideration.  In its Order on Reconsideration, the FCC stated: “we clarify that incumbent LECs are not obligated to build TDM capability into new packet-based networks or into existing packet-based networks that never had TDM capability.”
  The FCC clearly states this “applies to hybrid loop, FTTH loop, and now FTTC loop deployment.”
  No such obligation exits for FTTH/FTTC loops because, as the FCC stated: “[o]f course our rules addressing routine network modifications and access to existing TDM capabilities of hybrid loops apply only where the loop transmission facilities are subject to unbundling, and do not apply to FTTH or to the FTTC loops.”
  SBC Missouri’s language simply clarifies that SBC Missouri is not obligated to provide unbundled access to TDM-based features and functions of its hybrid loops in those instances where TDM capacity never existed or into new networks.

Contrary to Sprint’s contentions otherwise, SBC Missouri’s language does not preclude Sprint from accessing all copper facilities extending from the serving wire center to the customer’s premises.  Sprint can continue to get access to all features, functions, and capabilities of all copper loops from the serving wire center to the customer’s premises.  If SBC Missouri chooses to deploy new copper loops or new hybrid loops which include TDM capability, then these loops would be available to Sprint or any other CLEC as UNEs.  Further, SBC Missouri’s language would not limit Sprint’s ability to utilize routine network modifications to obtain access to unbundled loops to the extent that the unbundled loop is required by law to be provided.


15.
Dispute Resolution Issues
WilTel UNE 5

WILTEL UNE 5:
Is it reasonable to force WilTel to wait more than 60 days before seeking Commission resolution of a dispute that is causing irreparable harm?   

SBC MO:
(a) Is it reasonable to bypass this agreements dispute resolution process and go directly to the Commission?

(b) In the event that CLEC has requested an element that SBC Missouri is not required to provide, is it appropriate to bring that dispute to the State Commission?


The Commission should reject WilTel’s proposed language because it inappropriately would permit WilTel to file a complaint with Commission, involving a denial to combine Lawful UNEs or to perform the functions necessary to combine Lawful UNEs, without first attempting to resolve the dispute through the dispute resolution process.
  It is beneficial and to all parties, including the Commission,  to attempt to resolve disputes through the dispute resolution process as it may saves time, money, and resources, and may resolve the issue without the need to seek resolution from the Commission.

16.
WilTel UNE 9

WILTEL UNE 9:
Should SBC be permitted to charge WilTel in connection with a conversion any un-tariffed termination charges, or any disconnect fees, re-connect fees, or charges associated with establishing a service for the first time?

SBC MO:
(a) Should overly broad language which undermines SBC Missouri’s ability to justifiably recover fees associated with established contracts be utilized in this agreement?

(b) Should SBC Missouri be required to provide a free ride for WilTel’s establishment of a service for the first time?


The Commission should adopt SBC Missouri’s proposed language which simply states that nothing in this ICA provides CLEC with an opportunity to dissolve existing contractual arrangements or otherwise affect SBC Missouri’s ability to enforce any tariff, contractual or other provision, including those providing for early termination liability or similar charges.  The Commission should reject WilTel’s proposed language because it inappropriately attempts to dissolve contractual obligations that it may or may not be a party to.  For example, if SBC Missouri and another party have entered into a contract for service and such service is terminated, SBC Missouri should have the ability to apply whatever fees that the parties agreed to within his/her/its contract, regardless of whether the fees are contained within an SBC Missouri tariff.

The Commission should also reject WilTel’s proposed language, which improperly provides that it should not be charged for establishing service for the first time, because: (1) SBC Missouri is performing provisioning functions to put such service in place and it should be allowed to charge for such service; and (2) WilTel’s language is vague, confusing, and ambiguous in that it fails to define “service for the first time.”  It is unclear whether this is service for the first time for WilTel or its end user.  In any event, it is absurd to ask SBC Missouri to provide free establishment of service when the service range could be from a loop to a DS3.


17.
WilTel UNE 19

WILTEL UNE 19:
Should the parties negotiate any rates, terms and conditions for any UNEs not covered by this ICA?

SBC MO:
If SBC Missouri is requested by WilTel to provide a Lawful UNE via this agreement that has yet to have processes developed, is it reasonable for SBC Missouri to require that the appropriate rates, terms and conditions apply once the processes are developed for WilTel?


The Commission should reject WilTel’s proposed language in Section 2.18, which would require the parties to negotiate rates, terms, and conditions when WilTel requests SBC Missouri to develop a new process for the Lawful UNE, because it would require SBC Missouri to create and implement processes for as-yet-unrequested conversions and implementation without being able to apply rates, terms, and conditions.  In other words, before the requested UNE can be provided, rates, terms, and conditions must be available to be applied to that UNE.  If WilTel requests the Lawful UNE be provided, then the appropriate rates, terms, and conditions should apply.
H.
Ordering and Provisioning -- UNE

1.
Navigator UNE O&P 1

Joint NAVIGATOR/SBC MO UNE O& P 1:
Should the Attachment impliedly restrict combinations?


The Commission should adopt SBC Missouri’s proposed language, which restricts combinations to those that SBC Missouri is lawfully required to provide pursuant to the TRO, the TRRO, and the FCC’s implementing rules.  The Commission should reject Navigator’s proposed language because it inappropriately allows Navigator to request combinations of UNEs from SBC Missouri on a single LSR for a specific customer, without the need to have the CLEC send an LSR for each element as opposed to each Lawful UNE.  This language suggests that each and every UNE combination and each and every commingled arrangement that the CLEC may want to order should be able to be ordered on a single LSR.  It is simply not possible for SBC Missouri to anticipate each and every possible UNE combination and each and every commingled arrangement that CLECs may actually want to order.  As demonstrated with the history of UNE combinations, as UNE combinations were identified and defined, SBC Missouri developed and tested ordering processes for the common arrangements.  SBC Missouri then published lists and made the CLECs aware of what was available for ordering.  But for UNE combinations that were not on the list, a CLEC has to submit a BFR.  That structure has worked and meets SBC Missouri’s obligations.  

That same structure should be implemented with regarding to commingling.  In fact, SBC Missouri has been developing processes for certain commingling arrangements.   As those commingled arrangements for which processes are complete, SBC Missouri will list them so that CLECs know which arrangements it is able to submit orders for, subject to FCC requirements, such as 47 C.F.R. §51.318(b).  But for uncommon commingling arrangements, a BFR will need to be submitted.


Since the CLECs’ language requires SBC Missouri to accept any order and is premised upon an obligation and a paradigm that have never existed, nor could exist as it would require the misallocation of resources in advance of any demand in the anticipation that a CLEC might someday want each of the possible UNE combinations and each of commingled arrangement, Navigators’ proposed language must be rejected.


2.
Navigator UNE O&P 2

NAVIGATOR/SBC MO UNE O & P 2:
Given the TRRO decision, should terms and conditions for UNE switching ordering, provisioning and maintenance be in this ICA?

The Commission should adopt SBC Missouri’s proposed language, which limits SBC Missouri’s obligation to provide UNE switching, ordering, provisioning, and maintenance to the CLEC’s embedded customer base, which is consistent with the TRO, USTA II, and the TRRO.  SBC Missouri proposes specific language to address this issue in its Temporary Embedded Base Rider, which is discussed in Section III(E)(1)(a) of this Brief.

The Commission should reject Navigator’s proposed language because: (1) it would allow Navigator to order new UNE-P arrangements in violation of the TRO, USTA II, and the TRRO;
 and (2) it includes references to the provision of MLT and, like all call-related databases, the provision of MLT is predicated on the provision of unbundled local circuit switching inasmuch as the MLT is a switch capability.  Thus, because SBC Missouri is no longer obligated to offer local switching as a UNE beyond embedded base mass market ULS/UNE-P until March 11, 2006, there is no requirement to offer Mechanized Loop Testing (“MLT”).
  Moreover, SBC Missouri effectively addresses the embedded base of mass market ULS/UNE-P in its Temporary Embedded Base Rider, which is discussed in Section III(E)(1)(a) of this Brief.

3.
Navigator UNE O&P 3

NAVIGATOR/SBC MO UNE O & P 3:
Should SBC Missouri only be required to provide Lawful Unbundled Network Elements in accordance with Federal Law?


The Commission should adopt SBC Missouri’s proposed language because it simply restates what is indisputably true under the law: SBC Missouri is only required to unbundle network elements that have lawfully been found to meet the federal standards for unbundling and that the FCC has required to be unbundled in its orders pursuant to Section 251(c)(3) of the Act.  For a further discussion, please see SBC Missouri’s discussion in Section III(B)(1)(a) of the UNE Appendix portion of this brief. 
I.
Maintenance – UNE


1.
Navigator UNE Maintenance 1

NAVIGATOR/SBC MO UNE Maintenance 1:
Should SBC Missouri be required to provide MLT Testing of UNEs no longer required by applicable federal law?


The Commission should reject Navigator’s proposed language because: (1) like call-related databases, the provision of MLT is predicated on the provision of unbundled local circuit switching inasmuch as MLT is a switch capability; and (2) in light of the TRO and TRRO, SBC Missouri is no longer obligated to offer local switching as a UNE beyond embedded base mass market ULS/UNE-P until March 11, 2006.  Therefore, there is no requirement to offer MLT.
  Moreover, SBC Missouri effectively addresses the embedded base of mass market ULS/UNE-P in its Temporary Embedded Base Rider, which is discussed in Section III(E)(a)(1) of this Brief.

IV.
Pricing Appendix
A.
AT&T Pricing Issues
1.
AT&T Pricing 1

AT&T/SBC MO Pricing 1: 
What are the appropriate cost-based rates for the elements in dispute between the Parties?


SBC Missouri’s proposed prices are set forth in Attachment 30 Appendix-Pricing Schedule to its Petition for Arbitration.  AT&T’s proposed prices are set forth in Attachment 30 Pricing Schedule to its Response to the Petition for Arbitration.  The shaded areas in the AT&T Pricing Schedule depict the portions of the Pricing Schedule which are in dispute, as also shown in demonstrative Exhibit No. 210.
  SBC Missouri’s proposed prices generally follow those rates which were established by the Commission in prior arbitrations or were included in the M2A with changes in three areas:  (1) elements which were voluntarily offered in the M2A (outside of Section 251(c)(2)) were removed; (2) elements eliminated from the list of Section 251(c)(2) unbundled network elements by the FCC subsequent to the approval of the M2A were removed and (3) a few elements which were not part of the M2A Appendix-Pricing were included as a result of negotiations between the parties.  For the ease of the Arbitrator, SBC Missouri will identify the elements where pricing is disputed by referencing the line numbers on the AT&T Pricing Schedule as reflected in Exhibit 210 and AT&T’s Attachment 30 to its Response to SBC Missouri’s Petition for Arbitration.  


a.
DS3 Loops (Lines 22-25):  DS3 Loops are not currently included in the M2A.
  While DS3 Loops have been declassified in part under the FCC’s TRRO, there may be situations where AT&T will seek to order DS3 Loops under Section 251(c)(2).  To date, neither AT&T nor any other CLEC in Missouri has requested DS3 Loops.
  


SBC Missouri’s proposed DS3 Loop prices are based upon its internal cost studies.  AT&T’s proposed loop rates are apparently based upon a cost study utilized in Texas.  No cost study has been filed in this proceeding.
  Nor did AT&T provide any evidence that the cost study utilized in Texas reflects Missouri costs or that any adjustments to that cost study ordered by the Texas PUC are appropriate in Missouri.
  It would be unlawful and unreasonable for the Commission to adopt the AT&T proposed DS3 Loop prices since they have not been shown to comply with the standards set forth in Section 251(d)(1) as applied by the FCC in its TELRIC standard.  If the Commission does not choose to adopt SBC Missouri’s proposed DS3 Loop prices, the most reasonable approach to follow would be to require the parties to utilize the Bona Fide Request (“BFR”) process to determine the appropriate rates in the event AT&T chooses to order DS3 Loops in the future.  The BFR process is a part of the current M2A and is appropriate process to follow where an unbundled network element under Section 251(c)(2) is requested and no rate has previously been established by the Commission.


b.
DSL and IDSL-Capable Loop Prices (Lines 28-62):  SBC Missouri’s proposed DSL-capable loop prices are those which were established by the Commission in the AT&T/MCI Arbitration in Case No. TO-97-40.  AT&T’s proposed prices for DSL-capable loops are found in the expired M2A.  These M2A rates reflect voluntary reductions on the part of SBC Missouri to levels below the TELRIC cost based rates as found by the Commission in Case No. TO-97-40.  It is appropriate to utilize SBC Missouri’s proposed prices since those reflect the TELRIC rates established by the Commission in Case No. TO-97-40.  It would be inappropriate to adopt the AT&T proposed rates because those rates for those voluntarily proposed by SBC Missouri for purposes of the M2A at rate levels which are below the TELRIC-based rates as established by the Commission in Case No. TO-97-40.  


c.
Loop Qualification Process (Line 65):  Since the hearing, SBC Missouri has determined that the price proposed by AT&T is that adopted by the Commission in Case No. TO-2001-439.  Accordingly, while SBC Missouri does not believe a zero rate is appropriate, it will accept AT&T’s proposed rate.  Accordingly, the Commission should adopt that price.


d.
xDSL Conditioning Options (Lines 71-85):  SBC Missouri’s proposed prices for xDSL loop conditioning are those adopted by the Commission in the SBC Missouri/Sprint Arbitration (Case No. TO-99-461, Report and Order issued August 3, 1999) and the SBC Missouri/Covad Arbitration (TO-2000-322, Report and Order issued March 23, 2000).  Since the conclusion of the hearing, SBC Missouri has determined that the rates proposed by AT&T are those established by the Commission in Case No. TO-2001-439.  Accordingly, while SBC Missouri does not agree that the Commission appropriately resolved the issues in the TO-2001-439 case, SBC Missouri is willing to utilize those rates here.


e.
Removal of Non-Excessive Bridge Tap (Lines 87-91):  SBC Missouri’s proposed pricing is consistent with TELRIC standards and should be adopted.  AT&T does not propose a price for non-excessive bridge tap removal, apparently on the basis that it will not seek to order that service.  If the Commission adopts AT&T’s proposal to eliminate these elements from the contract, AT&T would not be able to order the removal of non-excessive bridge tap except by utilizing the BFR process.


f.
4-Wired DSL Non-Shielded Cross-Connect (Line 96):  SBC Missouri is willing to utilize AT&T’s proposed price here.


g.
Line Station Transfers (Lines 98-99):  This service involves changing out a line after the loop has been initially provisioned.
  SBC Missouri’s proposed prices are based upon internal cost studies which are compliant with the TELRIC methodology.  AT&T Missouri proposes not to include any line station transfers in the agreement.  If the AT&T proposal were adopted, AT&T would not be able to request this service.  SBC Missouri’s proposed rates should be adopted. 


h.
Cross Connects to DCS 4-Wire (Lines 117-118):  SBC Missouri does not propose to include these services in the contract as they are not Section 251(c)(3) elements.  Under the FCC rules, DCS is not a UNE; instead it is a special access functionality which is available under the special access tariff to CLECs and IXCs on an equal basis as required by the FCC rules.


i.
Voice Grade Dedicated Transport Cross Connects (Lines 218-221):  SBC Missouri proposes no prices as the provision of these cross connects is not subject to Section 251(c)(3) as no finding of impairment has ever been made by the FCC on voice grade dedicated transport.


j.
Dark Fiber Interoffice Transport (Lines 251-253):  AT&T proposes no prices for this service and would be unable to order it if its position is adopted.


2.
AT&T Pricing 2

AT&T/SBC MO Pricing 2: 
Should routine network modifications be assessed an ICB rate, or, are the costs for routine network modifications already included within the UNE rates? 


This issue concerns Line 139 of AT&T’s Attachment 30 (Exhibit 210).  SBC Missouri proposes to utilize ICB rates.  AT&T does not propose any rates nor any cost study establishing that all costs for routine network modifications are already recovered in other rates.
  Certainly, this Commission has never made such a finding.
  SBC Missouri, however, presented evidence of certain routine network modification costs that are not currently recovered in UNE rates including, for example, adding equipment cases, repeaters and associated line cards, placement of repeater shelves, and splicing for dedicated transport and dark fiber transport.
  Given that the FCC has unequivocally determined that routine network modifications performed at the request of a CLEC are subject to compensation,
 SBC Missouri’s proposed price is the only viable alternative.  If AT&T wishes to dispute a price on the basis that it is not compliant with the Act or otherwise not applicable under FCC rules, it may utilize the dispute resolution process for that purpose.  On the other hand, under the AT&T proposal, there is simply no means by which SBC Missouri could recover its costs for routine network modifications such that the AT&T proposal is contrary to the FCC’s directives.


3.
AT&T Pricing 3

AT&T/SBC MO Pricing 3: 
Should DCS rates be included in the ICA or should the ICA reference SBC’s federal tariff for these rates? 


This issue involves Lines 226-238 of AT&T’s Attachment 30 (Exhibit 210).  SBC Missouri proposes no prices for these elements on the basis that they are not unbundled network elements under Section 251(c)(2) of the Act.
  The FCC requires only that DCS be offered to CLECs on the same basis as to interexchange carriers,
 an obligation SBC Missouri by making the service available in its special access tariff.


4.
AT&T Pricing 4

AT&T/SBC MO Pricing 4: 

Should rates for entrance facilities be included in the ICA? 

This issue involves Lines 160-178 of AT&T’s Attachment 30 (Exhibit 210).  SBC Missouri proposes no prices for entrance facilities since the FCC has clearly declassified entrance facilities under the TRRO.
  Moreover, AT&T’s proposed prices are not supported by any cost study nor have the prices expired been shown to be compliant with TELRIC nor otherwise subject to review and approval by the Commission.  The rates proposed by AT&T are substantively below the rates currently contained in the M2A.  Accordingly, there is no lawful basis on which to adopt AT&T’s proposed pricing.

 5.
AT&T Pricing 5
AT&T/SBC MO Pricing  5: 
Should rates for VG/DS0 transport be included in the ICA? 


This issue involves Lines 181-195 of AT&T’s Attachment 30 (Exhibit 210).  SBC Missouri proposes no prices for this service as it has never been found to be an unbundled network element by the FCC under Section 251(c)(2).  AT&T admits as much in its DPL Statement Of Position, but seeks to include rates for the service on the basis that there has been no showing of non-impairment.  Under the statute, however, AT&T has it backwards.  Pursuant to the provisions of Section 252(d)(2)(B), an item becomes subject to Section 251(c)(2) only when the FCC determines that “the failure to provide access to such network element[s] would impair the ability of the telecommunications carrier seeking access to provide the services that it seeks to offer.”  The FCC has made no such impairment finding, nor has any evidence of impairment been presented here, even assuming this Commission had authority to make an impairment finding.  Accordingly, the Commission may not adopt AT&T’s proposed pricing.


6.
AT&T Pricing 6  

AT&T/SBC MO Pricing 6: 
Should the ICA include Attachment 20 and its corresponding rates? 


This issue involves Lines 319-321, 323-325 and 336-341 of AT&T’s Attachment 30 (Exhibit 210).  SBC Missouri’s proposed rates should be adopted as they are those currently listed in the M2A.  AT&T proposes no prices for these services and AT&T would be unable to order them if its position were adopted.  Accordingly, SBC Missouri’s proposed position should be adopted.


7.
AT&T Pricing 7

AT&T/SBC MO Pricing 7: 

Should the ICA include the UNE Rider rates? 


SBC Missouri proposes that the transitional rates for the elements which the FCC declassified in the TRRO but for which a transitional plan was adopted be included in a UNE Rider.
  SBC Missouri would not object to including these rates in the Pricing Schedule, provided the rates were stated on a separate worksheet that would be removed when the transition period ended.
  AT&T seeks to include those rates in the ICA Pricing Appendix.  


SBC Missouri’s proposal should be adopted as it makes it clear to all parties that may choose to opt into the AT&T agreement that those elements subject to the FCC’s transitional pricing plans are no longer available when that transitional plan terminates.  AT&T concedes that the rates are no longer available as of the end of the transition period and that no further amendment of the contract need be made at that point.
  Given that, SBC Missouri’s proposal to include the rates for the transitional pricing elements in the UNE Rider better captures the intent of the party and demonstrates to any others opting into the agreement the precise impact of the transitional pricing plan.


8.
AT&T Pricing 8

AT&T/SBC MO Pricing 8: 
What rates should apply to SBC for its use of AT&T’s Space? 


SBC Missouri proposes that AT&T’s rates for the provision of space be comparable to what SBC Missouri charges for similar collocation arrangements.  AT&T proposes that it charge its tariffed rates for DS1 port termination as found in its Missouri Access Service Tariff.  SBC Missouri’s proposal better reflects the appropriate price and should be adopted.

B.
CLEC Coalition Pricing Issues


1.
CC Pricing A 1

CC/SBC MO Pricing A 1: 
What are the appropriate cost-based rates for the elements in dispute between the Parties?


SBC Missouri’s proposed prices for the CLEC Coalition are contained in Attachment 6, Appendix-Pricing to its Petition for Arbitration.  As reflected in that pricing schedule, SBC Missouri’s proposed rates are generally those contained in prior arbitrations or the M2A, but have been modified to (1) eliminate certain voluntary offerings made in the M2A that are not required under the Act, (2) remove certain elements that have been declassified by the FCC in its TRO and TRRO decisions since the M2A was adopted and (3) add rates for certain services which were not part of the M2A but which were negotiated by the parties.  


CLEC Coalition’s proposed prices are set forth in Attachment 6, Appendix-Pricing to its Response to SBC Missouri’s Petition for Arbitration.
  In the DPL, the CLEC Coalition states that it disputes SBC Missouri’s proposed rates in total, but fails to provide any proposed rates to be used in lieu of SBC Missouri’s proposed rates.  At the hearing, the CLEC Coalition claimed that it was seeking the M2A-approved rates.
  To the extent those rates match those proposed by SBC Missouri, there is no controversy between the parties.  To the extent that the CLEC Coalition seeks the M2A rates which were not proposed by SBC Missouri, however, the CLEC Coalition’s proposal fails because (1) many of the rates contained in the M2A were voluntarily proposed by SBC Missouri and are not otherwise within the jurisdiction of the Commission in an arbitration proceeding and (2) many of the rates proposed by the CLEC Coalition from the M2A are for elements which have been declassified by the FCC and are not subject to the Commission’s jurisdiction under Sections 251-252 of the federal Act.  CLEC Coalition has not presented any evidence identifying which of SBC Missouri’s rates are different than the rates contained in the M2A.
  Nor has the CLEC Coalition attempted to justify inclusion of declassified elements at TELRIC rates, a proposal which is clearly beyond the Commission’s authority.


In its Response to SBC Missouri’s Petition for Arbitration, the CLEC Coalition proposed rates for services that are not included in SBC Missouri’s proposal.
  Pages 8-14 of the CLEC Coalitions’ Response to the Petition for Arbitration lists numerous proposed rate elements that are no longer required for interconnection agreements under Section 251-252 of the Act.  Moreover, the CLEC Coalition provided no support for these rates, each of which was listed as either zero rated or at a one cent rate.  At the hearing, the CLEC Coalition conceded that these rates were not supported by any TELRIC studies nor were the CLECs actually proposing that the Commission adopt them in this case.
  Accordingly, there is no authority for the Commission to adopt these rates as proposed by the CLEC Coalition.  


At the end of the day, the CLEC Coalition has failed to present any evidence in support of the rates it proposes, leaving only the rates proposed by SBC Missouri as appropriate to adopt in this proceeding.  As SBC Missouri’s rates are, on the whole, those proposed and utilized in prices arbitrations or the M2A, SBC Missouri’s proposed rates should be adopted here.


2.
CC Pricing A 2

CC/SBC MO Pricing A 2: 
Should those elements declassified by the FCC be contained in a 251 Pricing Schedule? 


Certain of the rates which have been declassified by the FCC in the TRRO pertain to elements which are not required under Section 251(c)(3) but which SBC Missouri is nevertheless required to provide under Section 271 of the federal Act.  These elements are not subject to a Section 251 arbitration, and the Commission does not have the authority to require their inclusion in an interconnection agreement.  Pursuant to the provisions of the TRO, the FCC is the body with authority to review and/or approve prices for Section 271 elements, and it has announced that it will employ  the “just and reasonable” standard contained in Section 201 of the Act.
  The only state Commission role under Section 271 is to recommend approval or disapproval of entry into the long distance market.
  Beyond that, it is within the FCC’s jurisdiction to enforce Section 271 and to establish prices which are just and reasonable pursuant to Section 201 of the federal Act.  Section 271(d)(6) makes it abundantly clear that it is the FCC, and not this Commission, that has authority to enforce the provisions of Section 271.  Further, pursuant to the Fifth Circuit’s Decision in Coserve LLC v. Southwestern Bell Telephone Company, 350 F.3d 482 (Fifth Cir. 2003) (“Coserve”), non-Section 251(b) and (c) items are not arbitrable unless both parties voluntarily consent to the negotiations/arbitration of such items.  SBC Missouri has not consented to negotiate or arbitrate any Section 271 element rates in this proceeding and the Commission clearly lacks authority to impose such requirements here.  As the Kansas Corporation Commission recently noted:  

47 U.S.C. § 271(d)(6) makes clear the enforcement of Section 271 obligations is reserved to the FCC.  The Commission finds that it cannot require inclusion of provisions in a Section 252 interconnection agreement, which it has no authority to enforce.
 

Accordingly, SBC Missouri’s position that such prices for Section 271 elements do not belong in a Section 251/252 interconnection agreement is appropriate and must be adopted by this Commission.


3.
CC Pricing A 3

CC/SBC MO Pricing A 3: 
Should the Pricing Schedule be limited to network elements classified as UNEs under Sections 251 and 252? 


This issue is essentially identical to Issue 2 of the Schedule of Prices and SBC Missouri’s position follows its view as outlined in the immediately preceding issue.


4.
CC Pricing A 4

CC/SBC MO Pricing A 4: 
1)  What is the appropriate discount rate for all resale services? 

2)  Is it appropriate to have the Resale Price Schedule separate from the complete Appendix Pricing – Schedule of Prices which already contains the resale services and discounts? 


The CLEC Coalition position on this matter is unclear.  In the OPC, the CLEC Coalition asserts that the resale discount is not addressed “in this phase of the arbitration,” but concedes that there is no other arbitration phase scheduled.
  Moreover, the CLEC Coalition does not propose any discount rate different than that proposed by SBC Missouri in its schedule of prices.  Accordingly, there is nothing in evidence before this Commission which can be lawfully adopted other than the resale discount proposals offered by SBC Missouri.  The SBC Missouri resale discount proposal tracks the current M2A and is appropriately adopted here.  The CLEC Coalition stated that it had no objection to M2A resale discounts.


The CLEC Coalition also apparently objects to stating the resale discount in the Appendix-Pricing, although it is unclear where the CLEC Coalition proposes to include the resale discount provisions.  To the extent the CLEC Coalition proposes the inclusion of the resale discount provisions in any portion of the interconnection agreement other than the Appendix-Pricing, the CLEC Coalition position should be rejected.

C.
MCIm Pricing Issues


1.
MCIm Pricing A 1

MCIm/SBC MO Pricing A 1:
Which Parties’ language should be included in the Pricing Schedule?


The Appendix 17 Price Schedule attached to SBC’s Petition for Arbitration with MCIm depicts the Parties’ proposals with regard to pricing.  A copy of the schedule was marked as Exhibit 203 in the hearing.  As depicted in the Price Schedule, a price listed in bold is that proposed by SBC Missouri, while a price appearing in bold and underlined is MCIm’s proposed price.  Where a price is neither bolded nor underlined, the Parties are in agreement.  


Most of the specific areas of disagreement concerning price are discussed below with regard to separately identified issues.  As a general statement, SBC Missouri has proposed to utilize pricing from prior arbitrations or the M2A, but has excluded (1) certain elements that were voluntary offerings under the M2A that are not required by Sections 251/252, (2) elements which have been declassified by the FCC in its TRO and TRRO decisions and (3) added certain elements, priced on a TELRIC basis, which were not included in the M2A but which the parties discussed during negotiations.  SBC Missouri disputes MCIm’s proposed prices to the extent MCIm proposes to continue voluntary offerings from the M2A into this agreement or proposes to include prices for elements which have been declassified by the FCC.  The specific disputes are set forth in the pricing schedule final joint DPL.


2.
MCIm Pricing 3

MCIm Pricing 3:
What are the appropriate rates for ISDN-BRI and ISDN-PRI Loops?

SBC MO:  

What are the appropriate rates for ISDN-BRI Loops?


These rates are set forth on Lines 33-42 of the Pricing Schedule.  At the hearing, SBC Missouri’s witness Mr. Silver agreed to accept MCIm’s proposed rates.
  MCIm’s witness Mr. Price accepted this concession
 and the matter should be considered as resolved utilizing MCIm’s proposed prices.


3.
MCIm Pricing 4

MCIm Pricing 4:
What are the appropriate rates for DSL-capable loops and ISDL-capable loops? 

SBC MO:

Should the DSL-capable loop prices be included in the price list?


SBC Missouri’s proposed prices for these elements are set forth in Lines 44-78 of the Pricing Schedule.  These rates were established by the Commission in the AT&T/MCI Arbitration in Case No. TO-97-40.  These rates are the appropriate ones to include in the new agreement.  MCIm agreed to withdraw its position if the rates here were established in Case No. TO-97-40.
  MCIm does not appear to have proposed any rates with regard to this issue.  Accordingly, given that SBC Missouri’s proposed prices are those established by the Commission in the first AT&T/MCI Arbitration, and given that MCIm has not proposed any rates, SBC Missouri’s position should be adopted by the Commission.


4.
MCIm Pricing 5

MCIm Pricing 5:
What are the appropriate rates for loop qualification for mechanized, manual and detailed manual?

SBC MO:
Should MCIm have electronic access to relevant loop qualification data via SBC Missouri’s OSS at no cost? 


The proposed rates for these services are depicted on Lines 80-86 of the Pricing Schedule.  With regard to line 81 Loop Qualification Process Mechanized, SBC Missouri has determined that the rate proposed by MCIm is that adopted by the Commission in Case No. TO-2001-439.  Accordingly, while SBC Missouri believes a zero rate is inappropriate, it will accept MCIm’s proposed price. 

With regard to line 83, Loop Qualification Process Manual, SBC Missouri has proposed a price which was established by the Commission in Case No. TO-2001-439, while MCIm has proposed a zero price.  Clearly, it is inappropriate for the Commission to adopt a zero price for a manual loop qualification that requires significant effort on the part of SBC Missouri personnel to determine whether the loop is suitable for DSL services.  It is appropriate for the Commission to adopt the rate proposed by SBC Missouri which reflects the prior Commission decision in TO-2001-439.  

With regard to line 85, Loop Qualification Process Detail Manual, SBC Missouri has proposed a price to be determined by the Commission if requested by MCIm in the future.  MCIm has proposed zero price for this element.  Clearly, it is inappropriate to adopt a zero rate for a service which would require SBC Missouri personnel to expend significant time to compile and provide the information requested by MCIm.  Accordingly, the Commission should adopt SBC Missouri’s proposal which would permit the Commission to determine an appropriate price in the future if MCIm requests the service.

5.
MCIm Pricing 7

MCIm Pricing 7:
What are the appropriate element description and rates for DSL Shielded and Non-Shielded Cross Connects? 

SBC MO:
What are the appropriate rates for DSL Shielded and Non-Shielded Cross Connects? 


In the final DPL, MCIm indicated it was withdrawing the issue with regard to Non-Shielded Cross Connects.  Accordingly, MCIm agrees SBC Missouri’s proposed rates for Non-Shielded Cross Connects should be included in the contract.
  These rates are reflected in Lines 107-108 of the SBC Missouri/MCIm Pricing Schedule.  With regard to DSL Shielded Loop to Collocation Cross Connects, the Parties agree on an appropriate non-recurring charge.  SBC Missouri also proposes a corresponding monthly recurring charge, but MCIm has failed to propose a price for the monthly recurring charge.  There is clearly a cost increased to provide the services and MCIm makes no contention to the contrary.  Accordingly, SBC Missouri’s proposed rate should be adopted by the Commission.


6.
MCIm Pricing 8

MCIm/SBC MO Pricing 8:

Should there be a rate for line station transfer? 


MCIm apparently misunderstands the service being provided here.  The line and station transfer (“LST”) at issue here is performed in lieu of line conditioning after the loop has initially been provisioned.
  Based on this misunderstanding, MCIm incorrectly asserts that this cost is already included in the line connection rate.
  Use of the LST can result in significant savings over the cost of post-provisioning conditioning and should be included in the ICA.  Accordingly, SBC Missouri’s proposed rate should be adopted.


7.
MCIm Pricing 9

MCIm /SBC MO Pricing 9:
What are the appropriate rates for Loop Cross Connects? 


The proposed prices for Loop Cross Connects are shown on Lines 118-141 of the SBC Missouri/MCIm Pricing Schedule.


With regard to Lines 119-121 concerning certain analog loop cross connects, SBC Missouri agreed at the hearing to utilize the MCIm prices.
  MCIm agreed to that concession which should be incorporated into the agreement.
  MCIm also withdrew its position on Lines 136-141.


The only items remaining at issue in this section are reflected on Lines 130-135.  SBC Missouri has not proposed prices since DCS is not considered a UNE at all under the FCC’s rules.
  Under the FCC rules, SBC Missouri must offer this service to the same extent it is offered to interexchange carriers.
  SBC Missouri does offer loop cross connects in this situation under its special access tariff rates which are available to interexchange carriers and CLECs, thus meeting the FCC requirement.  MCIm concedes that if DCS is not considered a UNE then it should not be part of the contract.


8.
MCIm Pricing 10

MCIm /SBC MO Pricing 10:
What are the appropriate rates for routine modifications? 


The prices at issue here are reflected on Lines 269-271 of the SBC Missouri/MCIm Pricing Schedule.  SBC Missouri proposes that rates for these services be determined on an ICB basis, while MCIm proposes a zero price.  The FCC has made it abundantly clear that ILECs are permitted to recover costs incurred for routine network modifications to the extent existing rates do not recover those costs.
  SBC Missouri identified several areas where costs of routine network modifications are not recovered in UNE rates including, for example, placement of repeaters and associated line cards and splicing for dedicated transport and dark fiber transport.
  SBC Missouri’s proposed ICB rate permits it to recover costs under those circumstances, while the MCIm proposal absolutely precludes compliance with the FCC’s Order.  Accordingly, SBC Missouri’s proposed rates should be adopted.  This permits MCIm to object to payment if it believes that the rates are inappropriately applied, but permits SBC Missouri recovery in appropriate circumstances in compliance with the FCC’s TRO.


9.
MCIm Pricing 14

MCIm/SBC MO Pricing 14:
What are the appropriate prices for Resale Customized Routing? 


In the Final DPL, MCIm withdrew its proposed language.  At the hearing, MCIm agreed that this withdrawal meant that SBC Missouri’s Resale Customized Routing rates should be included in the contract.


10.
MCIm Pricing 15

MCIm/SBC MO Pricing 15:
Should the price schedule include prices for UNE Customized Routing?


In the Final DPL, MCIm indicated it was withdrawing its proposed language.  These rates are tied to the availability of unbundled local switching, which is available only for embedded base customers and are appropriately not included in the contract.


11.
MCIm Pricing 17

MCIm Pricing 17:
Should the price schedule include elements and rates for Blend Transport?

SBC MO:
Should the price schedule include charges for embedded base ULS- Tandem Switching, Blended Transport (per minute) And Common Transport (per minute)? 


This issue is partially resolved as a result of MCIm’s withdrawal of the proposed rates at  Lines 487-488 and Lines 497-507 of the SBC Missouri/MCIm Pricing Schedule.  Only Lines 490-495 remain at issue.


It appears that MCIm is confused on this issue and should have withdrawn its proposal concerning Lines 490-495 as well.  Blended transport rates are applicable to shared transport which is treated under the TRO as an adjunct to unbundled mass market local circuit switching -- i.e., blended transport is a rate element of unbundled shared transport, which is only available as a UNE to the extent the ILEC is required to provide unbundled mass market local circuit switching.
  Since the FCC determined that unbundled mass market circuit switching is not a UNE (but is subject to the transition plan) in the TRRO, and MCIm has acknowledged it has no embedded base of ULS or UNE-P,
 there is no need to include blended transport rates in the Pricing Schedule.  Accordingly, it would not be lawful to include shared transport rates in the agreement, and certainly not at TELRIC rates.  SBC Missouri’s position should be adopted.


12.
MCIm Pricing 18

MCIm Pricing 18:
Is MCI entitled to obtain access to Entrance Facilities at cost-based rates for the purposes of interconnection? 

SBC MO:
Should the price schedule include rates for any level of Entrance Facility? 


This issue involves Lines 509-545 of the SBC Missouri/MCIm Pricing Schedule.  SBC Missouri opposes the inclusion of any prices for the different types of Entrance Facilities depicted on Lines 509-545.  In the TRRO, the FCC found that Entrance Facilities were not UNEs and accordingly declassified Entrance Facilities from Section 251(c)(3) obligations.
  Accordingly, there is no authority for the Commission to include Entrance Facilities in the interconnection agreement or to establish a price for Entrance Facilities.  Entrance Facilities are not Section 271 elements even if this Commission had the authority to include those elements in an interconnection agreement and to determine the price for such elements.  Accordingly, the Commission should not include Entrance Facilities in Lines 509-545 in the Pricing Schedule.


MCIm attempts an end run around the FCC decision declassifying entrance facilities by claiming that SBC Missouri must still provide the same service under the name “interconnection facilities.”  But the interconnection obligation under Section 251(c)(2) is to interconnect with “the facilities and equipment of any requesting telecommunications carrier,” not to provide the facilities.
  The FCC’s determination that entrance facilities need not be provided rested in large part on the ability of CLECs to self provision or acquire from other carriers, and MCI has those avenues available to it, along with tariffed special access service.

13.
MCIm 20

MCIm/SBCMO Pricing 20:
Should the price schedule include prices for Digital Cross Connect System (DCS)? 


This issue involves Lines 636-648 of the SBC Missouri/MCIm Pricing Schedule.  These items are not appropriate for inclusion in an interconnection agreement since Digital Cross Connects are not subject to unbundling obligations.
  DCS must only be offered “in the same manner that the incumbent LEC provides such functionality to interexchange carriers.
  SBC Missouri meets its obligation by permitting MCIm to acquire these cross connects, either pursuant to commercial agreements or pursuant to SBC Missouri’s access tariffs.  SBC Missouri notes that these items are not Section 271 elements even if the Commission had authority under that section to require inclusion in the interconnection agreement or to set prices, neither of which are actually within the ambit of the Commission’s authority.  Accordingly, SBC Missouri’s position that these items should not be included in the interconnection agreement should be adopted.


MCIm’s position cannot be adopted since it proposes inclusion of elements which have never been classified as UNEs under Section 251(c)(3).  Moreover, MCIm’s rates are based on TELRIC principles which are not applicable to non-Section 251(c)(3) network elements.  There is no authority for the Commission to require inclusion of these elements in the interconnection agreement or to set prices at TELRIC rates.


14.
MCIm Pricing 21

MCIm Pricing 21:
Should the price schedule include prices for Optical (OCn) level Multiplexing?

SBC MO:
Should the price schedule include prices for Standalone Multiplexing? 


This issues involves Lines 658-665 of the SBC Missouri/MCIm Pricing Schedule.  Multiplexing for OCn is not available under the FCC rules since all OCn loops and dedicated transport have been declassified.
  Accordingly, it is inappropriate to include multiplexing of optical level multiplexing in this interconnection agreement and it is also inappropriate to require inclusion of optical multiplexing at TELRIC rates.


15.
MCIm Pricing 22

MCIm/SBCMO Pricing 22:
Should the price schedule include SS7 prices for physical SS7 links, STP ports, and SS&-Cross Connects? 


This issues involves Lines 667-678 and Lines 680-687 of the SBC Missouri/MCIm Pricing Schedule.


Under the TRRO, SS7 access is available only as a per call function of the embedded base ULS and UNE-P through March, 2006.
  Neither MCIm nor any other CLEC is permitted to order SS7 access outside of the limited transition period for the embedded base.
  Accordingly, it is beyond the Commission’s authority to require inclusion of SS7 access in an interconnection agreement or to set the prices at TELRIC rates.  SBC Missouri notes that MCIm may obtain access to SS7 under SBC Missouri’s access service tariffs, or it may self-provision or obtain access from third-party providers.  It would be unlawful for the Commission to include these rates in the interconnection agreement.

16.
MCIm Pricing 29

MCIm/SBC MO  Pricing 29:
What are the appropriate Service Order Charges? 


This issue involves Lines 817-849 of the SBC Missouri/MCIm Pricing Schedule.  At the hearing, SBC Missouri agreed to utilize the rates proposed by MCIm on Lines 819-849.
  MCIm correctly noted that SBC Missouri also agreed to MCIm’s rates on Lines 854-873.
  Accordingly, the issue should be considered resolved with the use of MCIm rates.


17.
MCIm Pricing 30

MCIm/SBC MO  Pricing 30:
What are the appropriate Time and Material Charges, Nonproductive Dispatch Charges and Labor Rates? 


This issue involves Lines 883-896 of the SBC Missouri/MCIm Pricing Schedule.  SBC Missouri’s proposed rates are set forth in Lines 884-895.  These rates are from the M2A
 and reflect the appropriate price to be included in this interconnection agreement.  MCIm’s proposed price is set forth on Line 896.  It is inappropriate for use in this proceeding since it is not supported by any cost study or other validation, nor does it take into account differentials in pay for basic time, overtime or premium time.
  At the hearing, MCIm conceded that it was withdrawing its proposed rate.
  Accordingly, the SBC Missouri proposed rates should be accepted and the MCIm proposed rates rejected.


18.
MCIm Pricing 31

MCIm Pricing 31:
(a) What are the appropriate rates for Coordinated Hot Cuts? 

(b) Should the price schedule include SBC’s proposed prices for Batch Hot Cuts? 

SBC MO:
Should the price schedule include prices for Coordinated Hot Cuts? 


This issue involves Lines 898-900 of the SBC Missouri/MCIm Pricing Schedule.  SBC Missouri’s proposed prices are shown at Lines 883-895 and reflect the rates which are both included in the current M2A today and are set forth in SBC Missouri’s FCC Tariff Chapter 73.
  Those are the appropriate rates to be adopted because they are reflected in the M2A and applicable tariffs.  MCIm’s proposed rates, on the other hand, are not supported by any cost study or other validation
 and must be rejected.


19.
MCIm Pricing 32

MCIm Pricing 32:
What is the appropriate element description for ISP-bound traffic? 

SBC MO:
Should the price schedule include a rate for presumed ISP-bound traffic as per FCC 01-131? 


This issue involves Line 1001 of the SBC Missouri/MCIm proposed Pricing Schedule.  According to MCIm’s Final DPL, it does not disagree with the rate for the service, but only objects to the element description.  The DPL does not include any reference to the appropriate description from MCIm’s perspective.  Accordingly, the Commission should adopt SBC Missouri’s proposed rate and the accompanying description of what the rate entails.


20.
MCIm Pricing 33

MCIm/SBC MO  Pricing 33:
Should the price schedule include Transit Compensation? 


This issue involves Lines 1053-1064 of the SBC Missouri/MCIm Pricing Schedule.  This issues involves MCIm’s proposed price for Transit Compensation.  Transiting traffic is not a requirement imposed under Section 251 of the Act and is not appropriate for inclusion in an interconnection agreement.  Nor is the provision of transiting service subject to TELRIC pricing.  MCIm concedes that if the Commission agrees that transiting service is not appropriately included in the agreement or the Commission agrees it need not be priced at TELRIC , MCIm’s proposed rates should not be adopted.
  Accordingly, the prices for these services should not be included in the interconnection agreement.  This issue is discussed in more detail in Section VI, Intercarrier Compensation, Subsection 1 (Transit Service), Issue 1.

21.
MCIm Pricing 34
MCIm/SBC MO Pricing  34:
Should the price schedule include INP rates for Remove and Direct?

This issue involves Lines 1071-1080 of the SBC Missouri/MCIm Pricing Schedule.  In the Final DPL, MCIm withdrew its position on this issue and the matter may be considered resolved.

22.
MCIm Pricing 35

MCIm/SBC MO Pricing 35:
What should be the price for an NXX migration?


This issue involves Lines 1088-1089 of the SBC Missouri/MCIm Pricing Schedule.  In its Final DPL, MCIm withdrew its position on this issue.  Accordingly, it should be considered resolved.


23.
MCIm Pricing 36

MCIm/SBC MO Pricing 36:
Should the price schedule include a rate for the Local Disconnect Report?

This issues involves Line 1091 of the SBC Missouri/MCIm Pricing Schedule.  In its Final DPL, MCIm withdrew its position on this issue.  Accordingly, it should be considered resolved.

24.
MCIm Pricing 37

MCIm/SBC MO Pricing 37:
Should the price schedule include a Central Office Access Charge?


This issue involves Lines 1093-1095 of the SBC Missouri/MCIm Pricing Schedule.  In its Final DPL, MCIm withdrew its position on this issue.  Accordingly, it should be considered as resolved.


25.
MCIm Pricing 38

MCIm/SBC MO Pricing 38:
What are the appropriate Resale rates for Electronic Billing Information Data (daily usage) per message, Simple conversion charge per billable number Electronic conversion orders per billable number, Complex conversion orders per billable number, SBC Missouri transmittal of CLEC end-user listing to 3rd party pub, per occurrence, per directory publisher


This issue involves Lines 205-212 of the Resale Tab of the SBC Missouri/MCIm Pricing Schedule.  In its Final DPL, MCIm withdrew its position on this issue.  Accordingly, it should be considered resolved.


26.
MCIm Pricing 39

MCIm/SBC MO Pricing 39
What are the appropriate Resale rates for OS/DA, including OS/DA Branding, and External Rater?


This issue involves Lines 214-221 of the Resale Tab of the SBC Missouri/MCIm Pricing Schedule.  According to the Final DPL, MCIm has withdrawn its position on this issue.  Accordingly, it should be considered as resolved.


1.
Navigator Pricing 1

Navigator/SBC MO Pricing 1:
Should the ICA obligate SBC to continue to provide network elements that are no longer required to be provided under applicable law or should the ICA clearly state that SBC is required to provide only UNEs that it is lawfully obligated to provide under Section 251(c)(3) of the Act?


This issue is addressed in Section III(B)(1)(a) of this Brief.
V.
Network (NIA/NIM/ITR)

A.
Interconnection “Within” SBC Missouri’s Network 


1.
AT&T NA 2



AT&T NA 4



AT&T NA 5



MCIm NIM 14



MCIm NIM 9



Charter NIM 1



Charter NIM 4



CC/SBC MO NIA 10



CC NIM 1



CC NIM 2



CC/SBC MO NIM 3



Sprint NIM 1



Sprint/SBC MO NIM 3



Sprint ITR 5



AT&T/SBC MO NA 7



AT&T/SBC MO NA 14



AT&T NA 8(a)

AT&T NA 2:
Should the ICA preserve AT&T’s right to interconnect with SBC Missouri in accordance with applicable law, rules and regulations?
SBC MO:
(a) Should the ICA state that AT&T may interconnect with SBC Missouri at outside plant and customer premises when those terms are undefined?

AT&T NA 4:
Should SBC be permitted to limit AT&T’s right to interconnect at any technically feasible point?
SBC MO:
(a) Should AT&T be required to interconnect on SBC’s network?
AT&T NA 5:
May AT&T establish one or more POIs anywhere in the LATA?

SBC MO:
May AT&T’s POI be located outside of SBC’s incumbent territory? 

MCIm NIM 14:
Should SBC Missouri be permitted to limit methods of 
interconnection?
SBC MO:
(a) Should MCIm be required to interconnect on SBC’s network? 

MCIm NIM 9:
When is mutual agreement necessary for establishing the requested method of interconnection?

Charter NIM 1:
There is no Issue Statement in the DPL.

SBC MO:
(a) Should CLEC be required to interconnect with SBC-Missouri within SBC-Missouri’s network?

Charter NIM 4:
There is no Issue Statement in the DPL.

SBC MO:
(a) What type of trunk groups should be allowed over the Fiber Meet Point?

(b) Should CLEC be required to interconnect with SBC-Missouri within SBC-Missouri’s network?
CC/SBC MO NIA 10:
(a) Should CLEC be required to interconnect on SBC Missouri’s network? 


CC NIM 1:
Should CLECs be allowed to lease interconnection facilities from SBC at TELRIC prices?

CC NIM 2:
Is a Mid Span Fiber Meet Point a technically feasible interconnection point on SBC’s network where the parties may interconnect?

SBC MO:
Should CLEC be required to interconnect with SBC-Missouri within SBC Missouri’s network?

CC/SBC MO NIM 3:
May a Fiber Meet Point be used for trunk groups other than Local Interconnection Trunk Group.
Sprint NIM 1:
Is Sprint required to interconnect directly with an SBC end offices when the SBC end office subtends a third party tandem?

SBC MO:
May Sprint’s POI be located outside of SBC’s incumbent territory? 

Sprint/SBC MO NIM 2:
Should Sprint be required to establish a POI on SBC’s network?

Sprint ITR 5:
May Sprint indirectly interconnect with SBC when an SBC end office does not subtend its own tandem and traffic volumes are small?

SBC MO:
May Sprint’s POI be located outside of SBC’s incumbent territory?

AT&T/SBC MO NA 7:
 Should the Parties mutually agree to the method of obtaining interconnection or should AT&T be able to solely specify the method of interconnection?
AT&T/SBC NA 14:
(b) Should SBC be required to provide transport between the AT&T switch and the SBC Missouri Access Tandem?
AT&T NA 8(a):
(a) May AT&T use Interconnection Dedicated Transport, at a TELRIC rate, for interconnection trunking?


(b) May AT&T combine Interconnection Dedicated Transport with Special Access Facilities provided by SBC MISSOURI for the provision of Interconnection Trunking?

SBC MO:
 May AT&T arbitrate  language relating to a non-251/252 product such as Entrance Facilities that was not voluntarily negotiated by the parties?


To summarize SBC Missouri’s position, the Commission should approve SBC Missouri’s proposed language requiring that a CLEC interconnect at any technically feasible point at a SBC Missouri tandem and/or end office building.  Section 251(c)(2)(B) states that each ILEC has the duty to provide, “for the facilities and equipment of any requesting telecommunications carrier, interconnection with the local exchange carrier's network. . . at any technically feasible point within the carrier's network.” (Emphasis added).  CLECs agree that their interconnection with SBC Missouri must be “within” SBC Missouri’s network.
  


The FCC has expressly defined the ILEC’s network to be “only those transmission facilities within an incumbent LEC’s transport network, that is, the transmission facilities between incumbent LEC switches.”
  Thus, the point of interconnection must be within the ILEC’s network, at the switch locations.  Only SBC Missouri’s proposed language best approximates Section 251(c)(2) of the Act and the FCC’s implementing rules.  


The “technically feasible” points identified in SBC Missouri’s proposed contract language fulfills the requirements of the FCC’s Rule 51.305
 implementing 251(c)(2) of the Act are entirely consistent with SBC Missouri’s position:

§51.305 Interconnection:  (a)  An incumbent LEC shall provide, for the facilities and equipment of any requesting telecommunications carrier, interconnection with the incumbent LEC’s network:

(1) For the transmission and routing of telephone exchange traffic, exchange access traffic, or both;

(2) At any technically feasible point within the incumbent LEC’s network including, at a minimum:


(i)The line-side of a local switch;


(ii) The trunk-side of a local switch;


(iii) The trunk interconnection points for a tandem switch;


(iv) Central office cross-connect points;


 (v) Out-of-band signaling transfer points necessary to exchange traffic at these 


points and access call-related databases; and


(vi) The points of access to unbundled network elements as described in §51.319.


The Commission can surely expect arguments from CLECs that they should be able to interconnect with SBC Missouri’s network at CLECs’ switches, at CLECs’ carrier hotels or other points of presence (“POPs”), and at outside plant locations, customer premises and the like, including anywhere that SBC Missouri may have any facilities.  But the facilities at these various locations are not transmission facilities within SBC Missouri’s network; thus, CLECs cannot compel SBC Missouri to interconnect with them at these locations.  The FCC clarified this issue in the TRO (para. 366), stating:  “[w]e find that transmission links that simply connect a competing carrier’s network to the incumbent LEC network are not inherently a part of the incumbent LEC local network.  Rather they are transmission facilities that exist outside the incumbent LEC local network.” (emphasis original.)  Since these transmission facilities are not within the ILEC’s network, they may not be used to interconnect as contended by the CLECs.  The issue is not whether or not facilities are within SBC Missouri’s incumbent territory, but rather whether the facilities are within SBC Missouri’s network
  


Finally, there is no plausible argument that the FCC’s decisions regarding entrance facilities should be circumvented by a strained view of what constitutes an ILEC’s interconnection obligations for purposes of Section 251(c)(2).  SBC Missouri’s obligation is to provide interconnection, not interconnection facilities.
  Stated another way, Section 251(c)(2) obligates an ILEC to accommodate interconnection, but not to “provide the ‘facilities and equipment’ for the requesting telecommunications carrier.” The Illinois Commission agreed when it ruled that this section’s reference to “the facilities and equipment of any requesting telecommunications carrier” applies to the CLECs’ facilities, and that the ILEC’s network must be ready to receive them, nothing more.  As the Illinois Commerce Commission concluded:      

“TRO ¶ 366 refers to the facilities needed by CLECs to interconnect with an LECs network.  Once more, we construe this reference to pertain to the facilities an LEC must have ready to accommodate the CLEC’s own facilities used in interconnection.  Again, the only facilities identified in 251(c)(2) are CLEC facilities, and the above-cited FCC rule excludes transport and termination from the definition of interconnection.  Thus, the ILEC’s obligation is to provide connection to the CLEC facilities, including transport and termination facilities, that the CLEC employs to interconnect with the ILEC’s network.” (emphasis original)


It is important to note that the FCC’s (and Illinois’) decisions applicable to these issues are rooted in sound regulatory policy based on careful analysis of pertinent competitive and economic considerations.  After over nine years in which the Act has been in place, the FCC found that its more  limited definition of transport “is consistent with the Act because it encourages competing carriers to incorporate those costs within their control into their network deployment strategies rather than to rely exclusively on the incumbent LEC’s network.”
  And, CLECs now agree that “due to the FCC’s decisions in the TRRO, CLECs will need to deploy even more facilities to serve customers, as additional UNEs are ‘declassified.’”
  


The FCC reached its decisions regarding transport and the “entrance facilities” that CLECs use to interconnect with an ILECs’ network only after an extensive economic and competitive analysis involving the range of choices available to CLECs.
  The FCC determined that entrance facilities are used to transport traffic to a switch and often represents the point of greatest aggregation of traffic in a CLEC’s network.  It also noted – and the CC agreed -  that CLECs can choose to locate their switches close to other CLECs’ switches (so-called “carrier hotels”) to maximize their ability to share costs and aggregate traffic, or close to transmission facilities deployed by other CLECs, increasing the possibility of finding an alternative wholesale supply of transport. Tr. 550-551.  Additionally, the FCC determined – and the CC agreed - that CLECs can locate their switches close to the ILEC’s central office, to minimize the length and cost of entrance facilities.
 Tr. 552.  


These choices require that CLECs deploy more of their own facilities, not simply continue to rely on SBC Missouri for them.





................................

  
The CLECs’ competing language on technical interconnection strays far afield from the governing law and is driven by their own business decisions as to where to place their switches.  Their language must be rejected, both because such language is unlawful, and because it would wrongly foist upon SBC Missouri the costs of the network deployment decisions they alone make.    As one CLEC recently admitted to the Kansas Commission, “there are no orders, rules or law that require that CLECs be allowed to dictate that a POI [point of interconnection] be located at a CLEC switch.” 
  Consequently, this Commission should determine,  as did the Kansas Commission, that even though SBC may have fiber facilities at a CLEC’s switch, “the Commission cannot find that the CLEC switch is within SBC’s network.”
 


For example, in two separate items of the same offered language, AT&T proposes establishing a POI merely “within a LATA in which AT&T offers local exchange service” – and even at that, only at its “sole discretion.”(AT&T NA 4 and 5, Section 1.2).  This language has no relationship whatsoever to a point “within SBC Missouri’s network.”  Furthermore, this fatally flawed language is not cured by AT&T’s further language that only “at its discretion” (once again) would it interconnect with SBC Missouri at SBC Missouri’s tandem, rather than interconnect on SBC Missouri’s end office that homes on another ILEC’s tandem. (Id.).
  This one-sided language does  not commit AT&T to anything, exposes SBC Missouri to great expense for AT&T’s sole benefit and likewise must be rejected.


Furthermore, AT&T cannot be permitted to choose among “the SBC Missouri network, outside plant facilities, and customer premises.” (AT&T NA 2, Section 1.1).  This language would impermissibly extend SBC Missouri’s network to points beyond those permitted by the FCC’s TRO, TRRO and Rule 51.305.  Moreover, it is objectionable because such points as outside plant are simply not appropriate for connection of a CLEC switch to an SBC Missouri switch.   Typically, SBC Missouri designs these facilities to serve end users and not carriers.
  Similarly, given that a CLEC switch is not “within SBC Missouri’s network” SBC should not be required to provide transport between an AT&T switch and SBC Missouri’s access tandem.  Indeed, this is the point the FCC made in the TRRO by determining that entrance facilities need not be provided to CLECs.
  Finally, there is no question that “customer premises” are not within SBC Missouri’s network (e.g., inside wire and customer premises equipment, or CPE, have been deregulated for many years).  


Likewise defective is the CC’s multiple proposals for language stating that a POI, “which may be CLEC’s switch location, shall be established at any technically feasible point inside the geographic area in which SBC Missouri is the franchised incumbent LEC and within SBC Missouri’s network” (CC NIA 10, Section 2.4) – because a CLEC’s switch is not within SBC Missouri’s network; or that a mid-span fiber meet point “can occur at any mutually agreeable point. . . between CLEC’s premises and an SBC Missouri tandem or end office” (CC NIM 2, Section 1.1) – because SBC Missouri’s language correctly confines the interconnection to a location “at” an SBC Missouri tandem or end office building; or that interconnection can occur “at an economically and technically feasible point between the CLEC location and the last entrance manhole at the SWBT central office” (CC NIM 2, Section 1.1.1) – because this point would also not be confined to within SBC Missouri’s network.  


In sum, it is not the case that “[i]f the CLEC chooses to interconnect at a point between the CLEC’s premises and an SBC Missouri tandem or end office, it should be allowed to do so.” (CC Position Statement, NIM 3).  Moreover, the CC could not point to a single instance among its language offered in the NIA, NIM or ITR DPLs which would expressly allow SBC Missouri to decline interconnection where it did not have existing facilities. Tr. 567.     


Notwithstanding MCIm’s testimony agreeing that its interconnection with SBC Missouri must be “in” SBC Missouri’s network,
 MCIm’s proposed language bears no relationship to that network.  In two separate portions of the NIM Appendix, MCIm would require SBC Missouri to interconnect “at any technically feasible point, by any technically feasible means, including but not limited to, a fiber meet at one or more locations at each LATA in which MCIm originates [traffic] and interconnects with SBC Missouri.” (MCIm NIM 9, 14, Section 4.4.1).  MCIm’s language tethers the POI to nothing (much less to a point within SBC Missouri’s network), except to MCIm’s own unilateral decision that interconnection should occur at some indeterminate and undefined point within a LATA.  


The reference to “fiber meet” also adds nothing, because the reference is not confined to a point within SBC Missouri’s network and, even if it were otherwise, MCIm’s “including but not limited to” language would allow it to interconnect at undefined points other than a fiber meet.  Indeed, MCIm’s witness admitted that MCIm would be authorized to deploy a POI at other than a fiber meet (Tr. 706) and that proposed Section 4.4.1 contains no reference to “in SBC’s network.” (Tr. 707).       


Similarly, while Charter agrees that its interconnection must be “within” SBC Missouri’s network,
 its proposed language is not confined to any point within that network.  Instead, Charter would interconnect “between SBC [Missouri] and CLEC at any technically feasible and commercially feasible point between CLEC’s premises and SBC [Missouri’s] network in a LATA.” (Charter NIM 4, Section 3.4.1). (emphasis added).  This language would allow interconnection anywhere in a LATA, even far beyond SBC Missouri’s network, and would invite unnecessary disputes over what may be technically and/or commercially feasible.  Indeed, Charter’s witness admitted that “[n]o specified point of interconnection is indicated anywhere in [Charter’s] language.” Tr. 669.   


While Sprint purports to agree that it would interconnect “within SBC [Missouri’s] network,” (Sprint NIM 2, Section 2.6.2), it should not be allowed to undermine that commitment by being allowed to “interconnect with SBC [Missouri] on an Indirect basis where SBC [Missouri] end office does not subtend an SBC tandem” (Sprint NIM 1, Sections 1.25 and 3.5.2) 2.6.2) or to “exchange traffic on an indirect basis” in instances where an SBC Missouri end office does not subtend an SBC Missouri tandem. (Sprint ITR 5, Section 5.2.5).  To the extent that Sprint wants to enter into a transit traffic agreement with SBC Missouri, the matter would be encompassed within a commercial agreement; the matter is not within Section 251 (c)(2) nor it is within the scope of or subject to this arbitration proceeding. 


The most egregious examples of over-reaching are found in a short passage offered by both MCIm and AT&T.  MCIm proposes language that “SBC [Missouri] shall provide any other technically feasible Interconnection method requested by MCIm.” (MCIm NIM 9, Section 4.5.1, emphasis added).  AT&T likewise draws on the same language: “Any other technically feasible method requested by AT&T.” (AT&T NA 7, Part B, Section 1.7, emphasis added).  MCIm admitted that its sentence would allow MCIm “to make a unilateral decision as to where a POI would be deployed so long as it is technically feasible” (Tr. 708).  


AT&T’s language warrants the same interpretation to the extent that it, too, disallows any prospect of mutual agreement at a point within SBC Missouri’s network.  Of course, both an SBC Missouri tandem and an SBC Missouri end office building would be within SBC Missouri’s network, a point with which MCIm explicitly agreed. Tr. 709.  Thus, the Commission should approve SBC Missouri’s proposed language and reject that of the CLECs. 


Finally, given that entrance facilities are beyond the scope of an ILEC’s duty to interconnect with requesting carriers, AT&T cannot require that SBC Missouri provide it dedicated transport at a TELRIC rate, nor can it require that SBC Missouri combine special access facilities with Interconnection Dedicated Transport.  Thus, all of its proposed language (AT&T NA 8(a), (b)) to these effects must be rejected.  So too, should  MCIm’s proposed language regarding application of a “relative use factor.” (MCIm NIM 17).

B.
Additional POIs Once Traffic Exceeds 24 DS1s


1.
AT&T NA 4



Charter ITR 2



Charter ITR 3



Charter NIM 1(c)



CC/SBC MO NIA 9



MCIm NIM 12(a)
AT&T NA 4:
Should SBC be permitted to limit AT&T’s right to interconnect at any technically feasible point?
SBC MO:
(b) Should AT&T interconnect at more than one POI per LATA once traffic exceeds a 24 DS1 threshold?

Charter ITR 2:
There is no Issue Statement in the DPL.
SBC MO:
(a) Should this appendix ITR contain terms and conditions regarding the establishment of additional POIs?

Charter ITR 3:
There is no Issue Statement in the DPL.
SBC MO:
(a) Should this appendix ITR contain terms and conditions regarding the establishment of additional POIs?

Charter NIM 1(c): 
There is no Issue Statement in the DPL.
SBC MO:
(c) When CLEC selects a single POI, should this appendix contain 



language detailing the need for CLEC to establish additional POIs 



when CLEC reaches the appropriate threshold of traffic?

CC/SBC MO NIA 9:
Should the Parties establish additional POIs when  traffic levels through the existing POI exceed 24 DS1s at peak?

MCIm NIM 12(a):
There is no Issue Statement in the DPL.
SBC MO:
(a) When MCIm selects a single POI, should this attachment contain language detailing the need for MCIm to establish additional POIs when MCIm reaches the appropriate threshold of traffic? 

The Commission should approve SBC Missouri’s proposed language in the above appendices that would require an additional POI when traffic to or from an SBC Missouri tandem service area or to or from an end office area not served by an SBC Missouri tandem for 251(b)(5)/intraLATA toll traffic exceeds 24 DS1s at peak over three consecutive months.
  SBC Missouri’s proposal recognizes that as a CLEC grows its customer base, the CLEC should take advantage of the corresponding “decrease in the cost of high capacity fiber-optic facility systems” to serve those customers.
  In addition, the needs of the network are served because traffic is managed more efficiently by bringing it into aggregation points.
  


Finally, SBC Missouri also demonstrated that multiple POIs provide additional network security and reliability.  A fire, network failure, or other disaster at the single POI could isolate the carrier’s network from the public switched telephone network (“PSTN”).  While the PSTN contains many built-in redundancies to protect itself from such events, it cannot guarantee protection.  Additionally, problems in one carrier’s network can cause blocked calls on other carrier’s networks.


In MCIm Docket No. 21791, the Texas Commission determined that: “While the establishment of a single POI may be efficient during initial market entry, once growth accelerates, what was initially economically efficient may become extremely burdensome for one party.”
  It also found multiple POIs were reasonable “to avoid network and/or tandem exhaust situations.”
  In sum, the Texas Commission determined that multiple POIs are necessary “to balance the facilities investment and provide the best technical implementation of interconnection requirements.”
  


More recently, the Texas Commission (in T2A Docket No. 28821) again upheld the 24 DS1 threshold for establishing an additional POI.
  In addition, Level 3 and SBC recently agreed to a 13-State interconnection agreement (which this Commission approved for SBC Missouri) that incorporates the same 24 DS1 threshold as SBC Missouri submits here.
  These factors offer ample grounds on which to conclude that the 24 DS1 threshold is fair and reasonable.    


Furthermore, Charter conceded that “it makes sense to establish additional POIs if the traffic exchanged over that POI reaches an agreed upon threshold” and further acknowledged that “at some point prudent network planning suggests that both parties would benefit from establishing” an additional POI to “carry some of the traffic that was going over the first POI.”
  This Commission should reach the same conclusion and allow SBC Missouri to manage its network for the benefit of all users, rather than at their mercy.


Additionally, the CC responded “yes” when asked whether, in the instance of “an equipment failure at the POI, or a cable cut between the POI and the CLEC switch,” it would result “in the CLEC’s customers being unable to complete calls except to other customers served via that switch.”
  While its rebuttal testimony vaguely referred to “options to establish redundancy,” none were identified, and thus none were reported as being currently used by any member of the CC.

C.
POP Hotels, Condominiums and Intra-Building Locations


1.
AT&T/SBC MO NA 9

AT&T/SBC MO NA 9:
In central office buildings where both parties have a presence, may AT&T use intra-building cable for interconnection?


The Commission should reject AT&T’s proposed language that would allow AT&T to require interconnection at locations clearly beyond SBC Missouri’s network, including “a condominium arrangement, point of presence or POP hotel” or between central office buildings utilizing intra-building cable.” (Section 1.5).  AT&T seeks to avoid Section 251(c)(2) interconnection requirements simply by taking advantage of its status as a former BOC parent, in which these “condominium” and other arrangements are a carry over from the break-up of the Bell System.   Other CLECs do not have this advantage (nor do they pursue any here).


Additionally, AT&T seeks to subvert SBC Missouri’s rights to maintain network reliability and security: an important consideration.
  For example, AT&T’s proposed Section 1.5.1 would allow AT&T to “designate the use of either a fiber optic cable or coax (i.e., DS-3 ABAM) cable.”  Its proposed Section 1.5.2 would provide that “[s]uch cable will be installed via the shortest, practical route between SBC Missouri’s and AT&T’s equipment.”  However, coaxial cable used for telecommunications equipment has distance limitations of 150 to 450 feet, depending on the type of cable used.  


In order to connect AT&T’s network to SBC Missouri’s network using coaxial cable via the “shortest, practical route,” routing of the coax would have be done in a manner consistent with SBC Missouri’s safety and security procedures.  But under its proposed language, AT&T could insist on additional riser locations in an SBC Missouri office, thus forcing SBC Missouri to interconnect using intrabuilding cabling over its safety and security objections.


These concerns are not accounted for by AT&T’s language, but they are real.  SBC Missouri’s practices do not allow for cutting holes in the floor for the sake of expediency or to shorten a route.  Due to floor loading concerns, riser locations in an SBC Missouri office are strategically located and limited in order to avoid compromising floor loading integrity.  An additional factor in riser placement is fire, flood, and chemical control.  Risers are located in an SBC Missouri building in such a way as to both minimize potential damage in the event of fire or flooding (which can damage electronics) and to control liquid or gas chemical contamination, such as a battery leak.  Though these are events no one desires, SBC Missouri makes every attempt to be prepared for such catastrophic events.
  


In addition, AT&T’s proposed Section 1.5 would extend to points “between two adjacent central office buildings utilizing an intra-building cable.”
AT&T suggests that two separate buildings would qualify for “intra-building” cabling.  
The term “intra” means “within.”
  Thus, an “intra-building cable” would be confined “within” a single building, not between two separate buildings.  


AT&T also attempts to redefine a central office building so as to include third party buildings such as a CLEC “POP hotel” (i.e., Point of Presence hotel) or “condominium arrangement” is a clear attempt to subvert the FCC’s rulings in the TRO and TRRO.  A central office is a “Telephone Company facility where subscriber lines are joined to switching equipment for connecting other subscribers to each other, locally and long distance.”
  A POP hotel, condominium arrangement or other third party building does not meet this definition, nor would these locations qualify as part of SBC Missouri’s network as defined in the TRO.

As SBC Missouri explained in its Rebuttal Testimony, AT&T’s re-definition misses the mark.  Among other things, it fails to address that its proposed language would redefine the term “intrabuilding” to include cabling between different buildings.  It also fails to adequately address the distance limitations of coax cable for DS3 interconnection.
  Its reliance on the FCC Wireline Competition Bureau’s Virginia Arbitration Order is misplaced, as the Bureau expressly cautioned that its decision did not take into account the FCC’s upcoming TRO.
  In the TRO (and TRRO), the FCC confirmed that transport facilities that connect the requesting carrier to the ILEC’s network are not part of the ILEC’s network.  Hence, locations such as CLEC or POP hotels are not within SBC Missouri’s network, nor are points between adjacent buildings.


Finally, the Texas Commission’s recent Award in Docket # 28821 rejected the language as proposed by AT&T, finding that: “The cabling that the CLEC’s are proposing to be utilized is not part of the SBC Texas network and therefore is not available as a point to interconnect.  In addition, it would not be competitively neutral to allow Intra-building cabling to be used.  Therefore, the Commission rejects AT&T’s contract language.”


For all of these reasons, this Commission should soundly reject AT&T’s attempt to redefine the network in a both unlawful and thoroughly unreasonable manner.

D.
Responsibility for Facilities on Either Side of the POI


1.
Charter NIM 1



Sprint/SBC MO ITR 6



Sprint ITR 3(c)



Sprint NIM 5



CC NIA 10



CC/SBC MO NIA 11(b)
Charter NIM 1:
There is no Issue Statement in the DPL.

SBC MO:
(b) Should each party be financially responsible for  the facilities on its side of the POI?

Sprint/SBC MO ITR 6:
Should each party be financially responsible for the facilities on its side of the POI?

Sprint ITR 3(c):
There is no Issue Statement in the DPL.
SBC MO:
(c) Should the cost of the interconnection facilities that connect the SBC and Sprint networks be:

(a) shared by SBC and Sprint,

    -- OR ---

(b) be the financial responsibility of Sprint? 

Sprint NIM 5:
Should the parties share the cost of the interconnection facilities that connect the SBC and Sprint networks be:

(a) shared by SBC and Sprint,

 
   -- OR ---

(b) be the financial responsibility of Sprint? 

SBC MO: 
Should Sprint be financially responsible for interconnection facilities on 


its side of the point of interconnection?

CC NIA 10:
(b) Xspedius: Should each party be financially responsible for the transport of its traffic from the POI to the other party’s switch?

SBC MO:
(a) Should CLEC be required to interconnect on SBC Missouri’s network?

CC/SBC MO NIA 11(b):
(b) Should CLEC be financially responsible for interconnection facilities on its side of  the point of interconnection?


Given the preceding discussion of Section 252(c) and the FCC’s implementing rules in the TRO and TRRO, it is self-evident that each party should be solely responsible for its facilities on its side of the POI.  Moreover, the Commission has previously approved interconnection agreements wherein the two parties have agreed that “CLEC will be responsible for engineering and maintaining its network on its side of the Physical POI.  Sprint will be responsible for engineering and maintaining its side of the Physical POI.”
  No different result should follow here.
  


Charter, in fact, asks the Commission to affirmatively rule that “each party is financially responsible for facilities on its side of the POI.”
  However, this language should be approved without the language preceding it that would provide an exception for reciprocal compensation, because the two are separate items. 

E.
Direct End Office Trunking (“DEOT”)


1.
AT&T SBC MO NA 12



CC OE 5

AT&T/SBC MO NA 12:
Should AT&T be required to establish direct end office trunk groups if the traffic exchanged between the parties to a SBC Missouri end office exceeds one DS1 for a period of one month, with traffic adjusted for anomalies?
CC OE 5:
Should a CLEC be required to [establish] direct end office 




trunks once OE LEC Traffic exceeds one DS1 (or 24 DS0s) 



to or from an SBC Missouri end office?


The Commission should approve SBC Missouri’s language proposing that direct end office trunks (“DEOTs”) should be established if requested by SBC Missouri and if the traffic exchanged between the parties to a SBC Missouri end office exceeds one DS1 for a period of one month.  This would better preserve and utilize network resources.  SBC Missouri utilizes DEOTs to alleviate tandem exhaust problems where traffic levels to an SBC Missouri End Office are sufficient to merit direct trunks.  DEOTs also eliminate potential points of failure, by eliminating unnecessary points of switching.
 


A DEOT is simply a direct trunk group between two Class 5 end office switches.  Routing calls from one switch to the other by way of a DEOT eliminates the need to route calls through a tandem.  Thus, only that traffic originated by the end users connected to one end office switch  that is destined for the end users connected to another end office switch is routed over a DEOT between those two end office switches.  SBC Missouri designs trunk capacity at its end office switches to handle the traffic requirements created by the end user NPA NXX codes that are homed at that End Office switch.  


SBC Missouri does not design end office switches to perform a tandem function.  


Routing calls originated from one end office and destined for a second end office to a DEOT that connects the originating office to a third office would force the third end office to function like a tandem.  The result is that when calls are improperly routed  to an SBC Missouri end office switch, network resources supporting that switch are used at a unnecessarily faster rate than planned, thus compromising the efficiency of SBC Missouri’s network and reduces the level of service provided to the end office’s end users.


SBC Missouri establishes DEOTs for itself and its affiliates when the load reaches 24 trunks.  Its proposed language is also consistent with SBC Missouri’s 13-State generic Interconnection Agreement (“ICA”) and what SBC Missouri requests from other carriers.  SBC requires CLECs to establish a DEOT after the traffic load reaches and maintain a 24-trunk level that level for one month.
 


SBC Missouri squarely refuted each of AT&T’s various arguments meant to explain away tandem exhaust concerns by recommending, among other things, that SBC Missouri simply add additional tandem switches and employ better forecasting.
  None of AT&T’s arguments hit the nail on its head.  AT&T did not undercut the fact that the use of DEOTS is an effective tool for slowing tandem exhaust, and SBC Missouri is not saying that use of DEOTs will completely prevent the need for tandem resources.  But slowing the rate at which a tandem exhausts is a necessary and prudent business practice, particularly given that the cost of a new tandem switch can be $15 million dollars or more and take up to 3 years to install.  The Commission should endorse SBC Missouri’s approach and approve its proposed language.

 F.
Ancillary Trunks (Mass Calling, OS, DA, 911 and Meet Point Trunks)


1.
CC/SBC MO ITR 6



MCIm NIM 11



MCIm NIM 20



MCIm/SBC MO NIM 21



MCIm/SBC MO NIM 22



Charter NIM 3
CC/SBC MO ITR 6:
Should CLEC be required to establish a segregated trunk group for mass calling?

MCIm NIM 11:
Are OS/DA, 911, mass calling and meet-point-trunk-group facilities within the scope of 251(c)(2) interconnection obligations?
SBC MO:
Should MCIm be solely responsible for the facilities that carry OS/DA, 911, mass calling and Meet-Point trunk groups?

MCIm NIM 20:
Should facilities used for 911 interconnection be priced at TELRIC rates?

SBC MO:
Should a non 251/252 facility such as 911 interconnection trunk groups be negotiated separately?
MCIm/SBC MO NIM 21:
What should the point of interconnection for 911 be?

MCIm/SBC MO NIM 22:
What terms and conditions should apply for inward operator assistance interconnection?
Charter NIM 3:
There is no Issue Statement in the DPL.

SBC MO:
Should CLEC be solely responsible for the facilities that carry OS/DA, E911, Mass Calling  and Meet Point trunk groups? 

2.
AT&T/SBC NA 17

AT&T/SBC NA 17:
Should AT&T be required to establish a segregated trunk group for mass calling for less than 2500 access lines?


The Commission should also reject AT&T’s language that would provide a “less than 2,500 access lines” exception. (AT&T NA 17, Section 12.0).  While AT&T suggests that choke trunks add no benefit to the network where only a few access lines exist,
 it runs counter to AT&T’s strategy of deploying only a few switches and more facilities.  In that scenario, these few customers for each rate center will most likely be served by the same switch, and the aggregate of those few customers (2,500 for each rate center) can very likely add up to a much larger sum.
  


3.
Charter ITR 6

Charter ITR 6:
There is no Issue Statement in the DPL.
SBC MO:
Should Charter Fiberlink be required to trunk to every 911 Tandem in each Local Exchange Area in which it Offers Service?

The Commission should make clear that a local exchange carrier, including a CLEC, must establish and remain responsible for the facilities and trunks that carry OS, DA, 911/E911, and mass calling, and meet-point trunks groups.  In the case of mass calling, network reliability considerations and the potential ill affects on end users are particularly paramount.  In the case of OS, DA, 911 and the like, the end user is benefiting most, as his or her need for operator or directory assistance, or emergency help, is being met.  Such services provided by a CLEC to its end users have no sufficient nexus to the mutual benefits that are afforded by the typical exchange of Section 251(b)(5)/intraLATA toll traffic between a CLEC’s and an ILEC’s end users.     


The Commission should reject the CC’s proposes edits to the otherwise agreed language regarding Mass Calling. (CC ITR 6, Section 2.5).  That agreed-upon language provides that “[a] segregated trunk group will be required to the designated Public Response Choke Network tandem in each serving area in which CLEC provides service pursuant to this Agreement.”  The CC should not be permitted to use, in lieu of segregated trunks, “call gapping and software designed to control Mass calling” or even the “option of call gapping.” (Section 2.5).    


SBC Missouri explained that separate mass calling trunks are necessary to ensure network reliability.
  The CC agreed that mass calling “could overwhelm available facilities and degrade the quality of service to many users.”
  SBC Missouri also explained in detail that call gapping is not effective.  When the North American Numbering Council reviewed both SBC’s mass calling plan and AT&T’s “call gapping” plan, its minutes noted that the latter “integrates this traffic back into the PSTN and significantly increases the risk of network reliability failure.”
  


The CC reversed course on its proposed language at the hearing.  First, the CC’s witness admitted that “[c]all gapping is not an acceptable solution and I’ve not recommended that.” Tr. 574.  He also recommended “withdrawing the call gapping.  That doesn’t belong there.” Tr. 575.  The CC’s language proposing an undefined ”software” fix fared no better, as CC’s witness conceded that “important details” are not addressed that the two companies will have to work out. Tr. 577.  When reminded of the mandatory nature of the language, he agreed that the CC’s language says nothing about these important details. Tr. 577.  For these reasons, the Commission must reject the CC’s proposed exceptions to segregated mass calling trunks.      


With respect to ancillary services generally, SBC Missouri showed that ancillary trunks provide access to a carrier’s end users for services such as OS/DA, interexchange carriers, Mass Calling, and Emergency Services.  The end user’s carrier provides ancillary trunks so their end users may access these services.
  It is important to note that they exist for the especial benefit of the end users of the carrier serving them, in contrast to the typical exchange of traffic under an ICA which can be said to be mutually beneficial to both carriers’ end users.
  


Earlier, SBC Missouri argued that each party should be responsible for the facilities on its side of the POI.  Here, however, an exception should obtain in limited respects.  That is, a CLEC should likewise be responsible for establishing the facilities and ordering the trunks it uses to carry its Ancillary Services from its switch to the entity or switch providing the ancillary service (e.g., OS provider, DA provider, 911 Selective Router).
  This type of traffic bears no relation to the interexchange of traffic between a CLEC’s and an ILEC’s end users pursuant to Section251(b)(5).  


Assuming the CLEC already has facilities in place between its switch and its POI with SBC Missouri, still the CLEC should establish facilities from that POI to the entity or switch providing the ancillary service.  These two facilities provide the path over which the separate trunk group is provisioned from the CLEC’s switch to the switch providing the ancillary service.  The CLEC should not be permitted to force SBC Missouri to provide the facilities for which the CLEC alone should be responsible.  A CLEC should be responsible for the facilities and trunks it uses to carry its Ancillary Services.
   


CLECs may thus provide their own facilities, lease them from a third party, or order them from SBC Missouri’s access tariff.  MCIm is absolutely wrong that such facilities may be required to be provided by SBC Missouri at TELRIC prices. (MCIm NIM 20).
  The TRO and TRRO have foreclosed that possibility (i.e., it is not a UNE; even if it were, there would be no impairment (paras. 138-140)), and no provisions of the Act require ILECs to provide leased transport facilities for the purpose of Section 251(c)(2) interconnection.
 


The Commission should likewise reject MCIm’s proposed language that would allow the point of interconnection for 911 service to be other than the E911 Selective Router. (MCIm NIM 21).  While MCIm states that its proposal is driven by Section 251(c)(2)(B),
 MCIm does not demonstrate why it should be treated differently from other CLECs, nor how the other interconnection points it advances are both consistent with the FCC’s TRO and TRRO emphasis on less reliance on the ILECs’ networks (not more) and the preservation of efficient and reliable 911 service.   


Finally, the Commission should approve SBC Missouri’s proposed language meant to ensure that a CLEC is required to trunk to every 911 Tandem in each Local Exchange Area in which the CLEC offers service. (Charter ITR 6).  It is critical that when an end user places a 911 call, the end user is actually connected to the proper 911 Selective Router which, in turn, delivers the end user’s call to the proper Public Service Answering Point (“PSAP”).   


Where a local calling area is served by more than a single 911 Selective Router, each router may be connected to different PSAPs which serve different PSAP districts.  End users in the same end office within a local calling area may be served by different PSAPs.  Each end office must connect to the specific router(s) that serves all end users in its assigned geographic area.  This is done by trunking to every router in the local calling area.  Absent a separate 911 trunk group being established between the CLEC’s switch and the 911 Selective Router, the CLEC’s end user’s call could be routed to an improper 911 Selective Router and thus an improper PSAP.    


4.
AT&T/SBC MO NA 14(c)



CC/SBC MO NIM 3

AT&T/SBC NA 14(c):
(c) Should AT&T be solely responsible for the Meet Point Trunk Groups and the facilities used to carry them?
CC/SBC MO NIM 3:
May a Fiber Meet Point be used for trunk groups other than Local Interconnection Trunk Group?

The Commission should reject AT&T’s proposed language for meet point trunk groups (AT&T NA 14(c)).  Meet point traffic is an ancillary service offered by AT&T to provide IXC-bound access calling capabilities solely for AT&T’s end users.  As defined by AT&T, Meet Point Traffic “involves calls sent to or received from a Switched Access customer [i.e., an IXC that is not a Party to this Agreement].”
  SBC Missouri is not required to provide transport from AT&T’s switch to the SBC Missouri access tandem.  SBC Missouri’s end users may not originate IXC-bound calls over AT&T’s meet point trunks.  Meet point trunk groups are for the sole purpose of AT&T’s end users; thus, transporting of AT&T end user traffic should be AT&T’s financially responsible for the transport facilities and the meet point trunk groups.
 


The Commission should also approve SBC Missouri’s language proposed in connection with NIM 3, and reject that of the CC.  SBC Missouri has already refuted the CC’s position that “[i]f the CLEC chooses to interconnect at a point between the CLEC’s premises and an SBC Missouri tandem or end office, it should be allowed to do so.” (see Interconnection “Within” SBC Missouri’s Network, VI, Part A).  In addition, such interconnection may not be used for OS/DA, 911, mass calling or meet point trunk groups
 (and MCIm’s view would also would be inconsistent with agreed-upon language in NIA, Section 10.2).  Finally, SBC Missouri notes that the CC’s proposed language is incomplete – consisting of what appears to be but a single phrase (i.e., “may interconnection trunking”) and should be rejected for this reason alone. 
G.
Leased Facilities


1.
CC NIA 11(a)



CC NIM 1



Charter NIM 6



MCIm NIM 13

CC NIA 11(a): 
There is no Issue Statement in the DPL.
SBC MO:
Should a non-251(b) or (c) service such as leased facilities be arbitrated in a Section 252 arbitration proceeding?

CC NIM 1:
Should CLECs be allowed to lease interconnection facilities from SBC at TELRIC prices?

SBC MO:
Should a non-251/252 service such as Leased Facilities be included in this agreement?
Charter NIM 6 : 
There is no Issue Statement in the DPL.

SBC MO:
Should a non-section 251/252 service such as Leased Facilities be arbitrated in this section 251/252 proceeding?
MCI NIM 13:
Should facilities used for 251(c)(2) interconnection be priced at TELRIC rates?

SBC MO:
Should a non-section 251/252 service such as Leased Facilities be arbitrated in this section 251/252 proceeding?


These CLECs’ positions and language proposing that SBC Missouri be required to lease interconnection facilities to them are without any basis in law.  To the contrary, as SBC Missouri has fully explained (see, Section A, Interconnection “Within” SBC Missouri’s Network; Section C, Responsibility for Facilities on Either Side of the POI), there is no Section 251/252 duty to provide CLECs such facilities.  In accordance with the Fifth Circuit Court of Appeals’ decision in Coserv LLC v. Southwestern Bell Telephone Co., 350 F.3d 482 (5th Cir. 2003) non-251(b) and (c) items are not arbitrable unless both parties voluntarily consent to the negotiation/arbitration of such items.  SBC Missouri has not consented to the negotiation of this issue, nor does it contest to the arbitration of this issue.  Consequently, the Commission must decline to arbitrate this issue.


Even were the Commission to reach the issue, careful analysis would require that it reject the CLECs’ positions and proposed language.  The FCC has clearly spoken in the TRO (e.g., para. 366).  Section 251(c)(2)(b) places on SBC Missouri “the duty to provide, for the facilities and equipment of any requesting telecommunications carrier, interconnection with the local exchange carrier’s network—at any technically feasible point within the carrier’s network.”  However, “transmission links that simply connect a competing carrier’s network to the incumbent LEC’s network are not inherently a part of the incumbent LEC’s local network.  Rather, they are transmission facilities that exist outside the incumbent LEC’s local network.”
  Embracing the CLECs’ views would essentially gut the FCC’s determination to “encourage[] competing carriers to incorporate [transport] costs within their control into their network deployment strategies rather than to rely exclusively on the incumbent LEC’s network.”
  


MCIm’s and the CC’s proposed language would apply TELRIC pricing.  But there is no basis in law to impose TELRIC pricing to a duty that does not exist in the first place.  


2.
CC NIM 4

CC NIM 4:
Xspedius: If SBC leases facilities from third parties, should it be financially responsible for them?

SBC MO:
Should this agreement contain language that references SBC’s leasing of facilities from third parties?


The Commission should also reject both the language proposed by the CC’s member company, Xspedius.  This matter likewise is not arbitrable since neither Section 251 nor any other provision of the Act requires that ILECs provide interconnection facilities on the CLEC’s side of the POI (including those facilities from the CLEC’s switch to the POI); it especially does not require an ILEC to lease these facilities from third parties facilities (which it has no duty to provide to others’ use in any event).  


Furthermore, these CLECs’ proposed language must be rejected as they are without any support in the evidence.  The undisputed facts are that, “[a]s a matter of policy,  SBC Missouri does not lease facilities from CLECs.”
  Xspedius’ proposed language would apply only “where SBC Missouri utilizes the facilities” of a third party, but that possibility has been foreclosed by SBC Missouri’s policy.  Thus, the Commission should reject Xspedius’ proposed language on this independent ground.   

H.
SS7 Issues


1.
MCIm SS7 1

MCIm SS7 1:
Under what circumstances should SBC Missouri be required to provide SS7 signaling to MCIm?


The Commission should adopt SBC Missouri’s proposed language, which limits the provisions of SS7 signaling services as a UNE until March 11, 2006, and to MCIm’s embedded customer base, because it appropriately reflects FCC rules.  MCIm’s language does not. 

The FCC’s rules make clear that ILECs are required to offer access to SS7, shared transport, and call-related databases only to the extent that they are required to provide local circuit switching to carriers serving the embedded base of customers during the transition period: 

An incumbent LEC shall provide a requesting telecommunications carrier with nondiscriminatory access to signaling, call-related databases, and shared transport facilities on an unbundled basis, in accordance with section 251(c)(3) of the Act and this part, to the extent that local circuit switching is required to be made available pursuant to paragraph (d)(2)(iii).
  

The FCC’s rules predicate continued use of call-related databases upon situations “where switching remains a UNE.”
  The FCC recognized that when an ILEC is not providing unbundled local circuit switching to a CLEC, “there are sufficient alternatives in the market available to incumbent LEC signaling networks and competitive LECs are no longer impaired without access to such networks as UNEs for all markets.”
  In reaching  its conclusion, the FCC specifically identified a number of competitive providers of signaling services
 and found that “for competitive carriers deploying their own switches, there are no barriers to obtaining signaling or self-provisioning signaling capabilities and we do not require incumbent LECs to continue offering access to signaling as a UNE under section 251(c)(3) of the Act.”
  In the TRO, the FCC made an affirmative nationwide determination that ILECs are not required under Section 251(c)(3) to unbundle circuit switching for serving enterprise market customers.
  And in the TRRO, the FCC removed the requirement for offering new unbundled local circuit switching for serving mass market customers.
  Accordingly, FCC rules no longer require SS7 signaling services to be unbundled and offered at TELRIC rates to facilities-based providers under Section 251 of the Act.


SBC Missouri, however, does offer SS7 signaling services to switched based providers at just and reasonable rates via its access tariff.  Therefore, to the extent that CLECs choose to purchase SS7 functionality from SBC Missouri, the terms of SBC Missouri’s access tariff apply, and the terms and conditions MCIm proposes for the provision of SS7 services in the ICA should be rejected.


2.
Charter ITR 5(b)

Charter ITR 5(b):
There is no Issue Statement in the DPL.
SBC MO:
(b) Should the originating SS7 signaling information be provided by the CLEC?


The Commission should approve SBC Missouri’s proposed language that the CLEC shall provide all SS7 signaling information (Section 5.4.8) and should reject Charter’s position and proposed language.  This SS7 signaling information is only used for the origination of IXC-carried calls routed to a Local/Access or Access Tandem Switch over the meet point trunk group.  SBC Missouri should not have a mutual obligation to send this same information to Charter, since SBC Missouri will not be originating IXC-carried calls over this meet point trunk group. SBC Missouri will only be sending terminating IXC-carried calls to Charter on this trunk group only.

I.
Separate Trunking For IXC Traffic Is Critical

1.
AT&T IC 6e


AT&T NIA 10


CC (Xspedius) ITR 3


Sprint ITR 3


WilTel IC 4


WilTel ITR 3b

AT&T/SBC MO IC 6e:
Should Interconnection Trunk Groups carry only Section 251(b)(5)/intraLATA and ISP-bound traffic?

AT&T NIA 10:
Should interconnection trunks carry all 251(b)(5) traffic, including ISP-bound and transit traffic, as well as intraLATA exchange traffic.

SBC MO:
Should Local Interconnection Trunk Groups carry only Section 251(b)(5)/intraLATA toll traffic?

CC (XSPEDIUS) ITR 3(a):
Should CLECs be able to combine local and access traffic on the same end office trunk groups?

SBC MO ITR 3
(a) Should CLECs be able to combine InterLATA Toll Traffic on the same trunks with Section 251(b)(5), ISP-bound and IntraLATA Toll Traffic?

Sprint/SBC MO ITR 3(a):
May Sprint combine originating 251(b)(5) traffic, intraLATA toll traffic and interLATA toll traffic on the same trunk groups?

WilTel/SBC MO IC 4
Should interconnection trunk groups only carry Section 251(b)(5)/intraLATA and ISP-bound traffic?

WilTel ITR 3b:
Should SBC require WilTel to route IP-Enabled calls over separate facilities?

The Commission should adopt SBC Missouri’s proposed language restricting interconnection trunk groups to the carriage of only Section 251(b)(5), intraLATA and ISP-bound traffic,
 because the separation of various types of traffic onto separate trunk groups is necessary for the proper identification of traffic and the creation of records required by the Commission’s new Enhanced Records Exchange Rule.  These records, which SBC Missouri is able to create now because IXC traffic is carried on separate trunk groups, enables SBC Missouri and the carriers’ subtending its tandems (other LECs and CLECs) to bill the originating responsible party for the termination of their traffic.  

Simply stated, interLATA traffic needs to be routed on a segregated trunk groups so it can be properly identified, recorded and billed.  SBC Missouri performs these functions, which benefit itself and the carriers subtending its tandems, by making terminating billing records on incoming trunk groups.  All traffic SBC Missouri receives from another carrier over a single trunk group generates the same type of billing record.  If a CLEC were permitted to put interLATA (or IXC carried intraLATA traffic) on a local interconnection trunk group, SBC Missouri has no way to separate that traffic from traffic subject to reciprocal compensation in the billing process and would be unable to create the required Category 11 Records on the interLATA (and IXC carried intraLATA) traffic for itself and the LECs’ subtending its tandems.
  SBC Missouri’s system are not designed to isolate or measure the volume of each type of traffic that terminates over a single trunk group.

The Commission’s Enhanced Records Exchange Rule reflects the Commission’s understanding that proper record creation is dependent on the requirement to place certain types of traffic on separate trunk groups as it enter the LEC-to-LEC network.  Specifically, Section 29.010 of the Rules states that “interLATA wireline telecommunications traffic shall not be transmitted over the LEC-to-LEC network, but must originate and terminate telecommunications traffic with the use of an interexchange carrier point of presence. . . .”   Section 29.030(2) states that “no originating wireline carrier shall place interLATA traffic on the LEC-to-LEC network.”  And Section 29.030(3) states that “no carrier shall terminating traffic on the LEC-to-LEC network, once such traffic was originated by or with the use of Feature Group A, B or D protocol trunking arrangements.”  In response to comments on these sections, the Commission explained that:

This section precludes the practice whereby calls may be terminated on a local interconnection trunks subject to reciprocal compensation when in fact they were originated on meet point trunks and are subject to access charges.  This section seeks to assist local exchange carriers, such as Sprint, CenturyTel and the STCG member companies, in collecting tariff charges by limiting potential instances of tariff arbitrage.

Factor Billing Is Not An Appropriate

Substitute For Accurate Records

2.
AT&T IC 7


AT&T NIA 15


MCI NIM 15


MCI NIM 28b

AT&T IC 7:
When enhanced and IP enabled traffic is commingled with other traffic, should the parties rely on factors for billing purposes rather than CPN?

SBC MO:
Should AT&T be required to use toll connecting trunks to deliver interLATA traffic? 

AT&T NIA 15:
(a) May AT&T combine originating Section 251(b)(5) traffic, intraLATA exchange access with intraLATA exchange access traffic on Feature Group D exchange trunks AT&T obtains from SBC Missouri?


(b) If AT&T is permitted to combine Section 251(b)(5) traffic, intraLATA exchange access traffic and interLATA exchange access traffic, will the parties utilize factors to determine proper billing?

MCIm NIM 15:
If MCIm provides SBC MISSOURI with the jurisdictional factors required to rate traffic, should MCIm be permitted to combine InterLATA traffic on the same trunk groups that carry Local and IntraLATA traffic?

MCIm NIM 28b:
Is it appropriate for the parties to agree on procedures to handle interexchange circuit switched traffic that is delivered over a local interconnection groups so that the terminating party may receive proper compensation?

SBC MO 15:
(a) What is the proper routing, treatment and compensation for interexchange traffic that terminates on a Party’s circuit switch, including traffic routed or transported in whole or part using Internet Protocol?

(b) Should the agreement include procedures for handling interexchange circuit-switched traffic that is delivered over Local Interconnection Trunk Groups so that the terminating party may receive proper compensation?

(c) What  is the proper routing, treatment and compensation for traffic originated on customer premises equipment of the end user who originated and/or dialed a call in the Internet Protocol format and transmitted to the switch of a provider of voice communication applications or services when such switch utilizes Internet Protocol?
SBC MO NIM 28:
 (a) What is the proper routing, treatment and compensation for Switched Access Traffic including, without limitation, any PSTN-IP-PSTN Traffic and IP-PSTN Traffic? 

(b) Is it appropriate for the Parties to agree on procedures to handle interexchange circuit-switched traffic that is delivered over Local Interconnection Grunk Groups so that the terminating party may receive proper compensation?

The Commission should reject AT&T’s proposed language that would allow AT&T to commingle IP-PSTN interLATA traffic on the same trunks as local traffic and base intercompany billing on “factors” rather than CPN, because it is inconsistent with applicable law.

AT&T’s proposed IC Section 1.0(ii) defines IP Enabled Services as “includ[ing], but is not limited to services and applications that rely on internet protocol for all or part of the transmission of a call.”  By specifying that IP Enabled Services are “not limited” to services that use IP, AT&T’s definition could include virtually any imaginable form of traffic.  And beyond this impermissibly overbroad definition, AT&T’s proposed language is premised upon the assumption that “Enhanced” and “IP Enabled” traffic is “Section 251(b)(5) Traffic” that is subject to reciprocal compensation, even when that traffic is interexchange in nature (i.e., long distance), and thus such traffic can be commingled with “local” traffic on local interconnection trunks.  That assumption is wrong.  First, “enhanced” or “information” services are expressly exempt from Section 251(b)(5) per the FCC’s current rules.  
Second, IP-enabled traffic is not subject to reciprocal compensation, and thus cannot be commingled on local interconnection trunks with local traffic subject to reciprocal compensation, when that IP-enabled traffic is interexchange.  Instead, interexchange IP-enabled traffic is subject to access charges like any other interexchange traffic, and must be delivered over the same trunks that are used for all other interexchange traffic.  To effectuate such compensation for IP-PSTN traffic, which may be geographically indeterminate on the IP side of a call, the Commission should find that SBC should apply the provisions in its existing tariffs that contain various methods to deal with the lack of geographically accurate end point information, such as the use of Coin Party Number (“CPN”) information together with other data.  Thus, for example, to the extent the CPN associated with a particular IP-PSTN call identifies that call as an intrastate interexchange call, intrastate access charges would apply -- unless and until the FCC rules otherwise in its pending proceeding.

With respect to routing, IP-PSTN traffic should be routed over feature group trunks.  From a technical perspective, local interconnection trunk groups are not intended for access traffic and do not permit SBC Missouri to create the appropriate intercompany billing records to accurately bill access charges on interexchange traffic.  It is necessary to keep interexchange traffic separate to ensure the proper creation of intercompany billing records that SBC Missouri and the independent LECs behind it (and other CLECs) need to bill for the services they provide in terminating the calls.

Nothing in the Act or the FCC rules requires SBC Missouri to allow a CLEC to combine interLATA traffic on local interconnection trunks.  Neither Part 65.5 nor SBC Missouri state and federal access tariffs supports switched access traffic being mixed with local traffic on a single trunk.
  

To ensure the consistent application of switched access rules and regulations to all carriers and to interexchange traffic, and to ensure that SBC Missouri, the LECs and CLECs subtending its tandems and their customers are protected from unlawful access charge avoidance schemes that could jeopardize the affordability of local rates, the Commission should approve SBC Missouri’s proposed contract language, which maintains the status quo.  Specifically, this language provides that all interexchange switched access traffic, including interexchange PSTN-IP-PSTN traffic and interexchange IP-PSTN traffic, is subject to intrastate (and interstate) switched access charges and must be delivered over feature group access trunks to ensure proper billing.

AT&T’s proposal to use factors to estimate the amount of access traffic versus non access traffic on a local interconnection trunk should be rejected out of hand as non compliant with the Commissions’ new Enhanced Records Exchange Rule.  Under the new rule, SBC Missouri is required to create and provide an industry standard Category 11 Record on all such interexchange calls that pass through its network and terminate to the multiple LECs and CLECs that subtend its tandems.  Without this interexchange traffic being appropriately put on a separate trunk group.  SBC Missouri would not be able to identify it and create the required record.

The Agreement Should Specify The Procedures To Be Used If

Switched Access Traffic Is Inappropriately Delivered Over

Local Interconnection Trunks

3.
AT&T IC 1d

AT&T IC 6c

AT&T (SBC) IC 1d:  
Is it appropriate for the Parties to agree on procedures to handle Switched Access Traffic that is delivered over Local Interconnection Trunk Groups so that the terminating party may receive proper compensation?

SBC MO:
Should a party use commercially reasonable efforts to prohibit the use of local exchange services for the purpose of delivering interexchange traffic?

AT&T/SBC MO IC 6c:
Should a Party use commercially reasonable efforts to prohibit the use of its local exchange Services for the purpose of delivering interexchange traffic?

The Commission should adopt SBC Missouri’ proposed language, which specifies the procedures to be used if a third party inappropriately delivers interexchange traffic over local interconnection trunk groups, because it is lawful and reasonable.  SBC Missouri recognizes that a third-party carrier might occasionally improperly route intrastate or interstate interexchange (i.e., switched access) traffic over local interconnection trunk groups to for delivery to SBC Missouri.  In that instance, SBC Missouri’s proposed language would allow the party receiving the traffic to deliver it to SBC Missouri via the local interconnection trunk groups.  However, when the delivering party is notified that such interexchange traffic is being improperly route over the local interconnection trunk groups, SBC Missouri’s proposed language requires the parties to cooperatively work together to have such traffic removed from those trunk groups, and includes language under which the parties could seek Commission permission to block such traffic.  Ensuring the proper delivery of interexchange traffic is essential in order to enable the parties to obtain proper terminating access charges associated with such traffic.

AT&T’s objection to SBC Missouri’ proposed language appears to be entirely derivative of AT&T’s position that it should be allowed to commingle Section 251(b)(5) and interexchange traffic on the same interconnection trunk groups, negating SBC’s existing access tariffs destroying the distinction between local interconnection trunks and the Feature Group D trunks used for switched access traffic, and undermining SBC Missouri’s efforts to provide appropriate records to the carriers subtending its tandems in compliance with the Commission’s new Enhanced Record Exchange Rule.  AT&T’s position is without merit and should be rejected.

J.
Two-Way Trunking


1.
MCIm NIM 16



CC NIA 3



CC NIA 4



CC NIA 5



CC ITR 2



Charter ITR 2(a)



CC/SBC MO NIA 13

MCIm NIM 16:
Should MCIm’s language regarding embedded based  one-way trunk groups be included in Appendix NIM of the Agreement?
SBC MO:
If the ICA requires two-way trunking, should the current one-way architecture be grandfathered or should the parties be required to transition to two-way trunks.

CC NIA 3:
Xspedius: Should SBC’s proposed definition include a reference to one-way trunks if SBC’s language is approved?

SBC MO:
Should CLECs be allowed to combine interLATA traffic on the same trunk groups with Section 251(b)(5), ISP Bound and IntraLATA Toll Traffic?

CC NIA 4:
Xspedius: Does the CLEC have the right to utilize one-way trunking?

SBC MO:
Should the parties utilize two-way trunking or should CLEC have the right to unilaterally decide whether to use one-way or two-way trunking?

CC NIA 5:

Xspedius: Does the CLEC have the right to utilize one-way 

trunking?

CC ITR 2:
Xspedius: Does the CLEC have the right to utilize one-way trunking?

SBC MO:
Should the parties utilize two-way trunking or should CLEC have the right to unilaterally decide whether to use one-way or two-way trunking?

Charter ITR 2(a): There is no Issue Statement in the DPL.

SBC MO:
Should the parties utilize two-way trunking or should CLEC have the right to unilaterally decide whether to use one-way or two-way trunking?

CC/SBC MO NIA 13:
What terms and conditions should apply to the transition of existing interconnection arrangements, if any, to the network architecture described in this agreement?


The Commission should approve SBC Missouri’s language to establish two-way trunking, and to allow for the parties to agree to a plan that would transition any embedded one-way trunks to two-way trunks.  SBC Missouri should be able to make the most efficient use of its network resources, and the Commission’s allowing it to do so will forestall the need to replace or augment existing network resources.  Only SBC Missouri’s proposed language can accomplish this, and its transition plan would allow CLECs currently utilizing a one-way architecture to migrate to two-way architecture without any undue hardship.


The Commission should reject the CLECs’ language to the effect that one-way trunking architecture may remain in place and be augmented for growth as well (MCIm NIM 16); that a CLEC “shall have the right” to choose between one-way or two-way trunking (Xspedius, NIA 4, 5); that a CLEC may select between one-way or two-way trunk groups (CC and/or Xspedius, ITR 2); and that a CLEC may establish two-way trunk groups “[i]f it desires to.” (Charter, ITR 2).  Unless the Commission does so, it will severely limit SBC Missouri’s efforts to maximize the efficiency of its network, and CLECs will continue using SBC Missouri’s network resources inefficiently.  

 
FCC Rule 51.305(f) requires an ILEC, where technically feasible, to provide two-way trunking upon request.
  Technical feasibility incorporates considerations such as ensuring network reliability and security, and ensuring an ILEC’s ability to retain responsibility for the management, control, and performance of its own network. 
  Two-way trunking is more in keeping with these considerations because two-way trunks conserve network resources and optimize the call carrying capacity of the trunk group.
  One-way trunking would allow establishment of a call in one direction only.  For example, a one-way trunk could allow a CLEC end-user to call a SBC Missouri end-user, but the SBC Missouri end-user could not also place a call over the trunk to the CLEC end-user.  Two way trunks permit end-users of either carrier to originate the call.
  


Furthermore, two-way trunk groups are more efficient than one-way trunk groups because they carry more traffic than one-way trunks under the same load conditions and grade-of-service constraints.  Because two-way trunk groups are more efficient, they conserve network resources better than one-way trunk groups.  Two-way trunks conserve network resources by reducing the number of switch ports needed.
  


Another important consideration is that efficiencies gained by two-way trunk groups are increased when the traffic in one direction has a different, or noncoincidental, “busy hour” than the traffic in the other direction- that is the traffic volume peaks at different times of the day.
  Thus, two-way trunking provides maximum flexibility to carry calls placed in either direction.     


Second, two-way trunking is not only technically feasible and more efficient that one-way trunking, it is also desirable for many reasons.  The CLECs would like first to establish a POI at the CLEC’s location (which, as demonstrated earlier is not “within” SBC Missouri’s network pursuant to Section 251(C)(2)(B).  The CLECs’ proposal for one-way trunking would establish a double dip of facility cost avoidance by requiring the ILEC to provide facilities outside of their network and for the CLEC to realize reciprocal compensation for “transport and termination of telecommunications traffic between LECs and other telecommunications carriers.“
  The CLECs are allowed to recoup their facility costs, through reciprocal compensation; therefore a POI outside of the ILEC network would result in duplicate charges to the ILEC.  The Commission should not sanction such behavior.

While Xspedius asserts that interconnection is via trunks,
 the parties actually interconnect via facilities (on which trunks ride).  In any case, the issue of one-way versus two-way trunking has nothing to do with the point of interconnection or facilities.  Neither SBC Missouri nor CLECs currently charge for trunks.
  Additionally, Xspedius’ cite to a Maryland Commission order requiring the parties to “share the cost of the interconnection facility based upon each carrier’s percentage of traffic passing over the facility”
 fails to take into account each party’s responsibility for the facilities on its side of the POI, as reflected in the TRO and TRRO.
  


Finally, SBC Missouri demonstrated that Xspedius’ proposal has punitive cost provisions and go well beyond the simple transition of two way trunking.
  The proposal makes assumptions that the CLECs will prevail on trunking provisions and issues far removed from trunking, such as POI provisions not included in this section of the contract.  This proposal contradicts MCIm’s proposal to leave the embedded base in place (Price Direct, p. 121).  As noted previously, each carrier is responsible for the facilities on its side of the POI .  


Xspedius seeks to double-dip in requiring SBC Missouri to pay for the facilities on the CLEC side of the POI and through reciprocal compensation as each call is processed.  It is clearly the reciprocal compensation vehicle that allows a carrier to recoup its costs and is how this Commission should rule in this matter.  As to Xspedius’ desire to leave alone the embedded base, SBC Missouri can work with MCIm to transition these trunks at a later date or leave them as is for the time being.  Even though it is clear that two-way trunking is more efficient than one-way trunking, SBC Missouri’s language allows for bilateral discussions about a migration plan: “The Parties recognize that embedded one-way trunks may exist.  The Parties may agree to negotiate a transition plan to migrate embedded one-way trunks to two-way trunks” (Xspedius, NIA 13, Section 10.1).

K.
Establishing Interconnection Trunks


1.
AT&T/SBC MO NA 11



MCIm NIM 12



MCIm NIM 18



Sprint ITR 3



Charter ITR 1(a)



Charter NIM 5(a)



WilTel ITR 1(b)



WilTel ITR 2(b)



WilTel ITR 1(c), 2(c)



AT&T/SBC MO NA 13
AT&T/SBC MO NA 11:
Should AT&T be required to establish local interconnection trunks to every local calling area in which AT&T offers service?
MCIm NIM 12:
Should the Agreement include language reflecting the well-established legal principle that MCIm be entitled to interconnect at a single POI per LATA?

SBC MO:
(b) Should MCIm be required to trunk to every Local Calling Area in which it Offers Service? 

MCIm NIM 18:
Should MCIm be required to establish interconnection trunk groups to every SBC local Tandem?

SBC MO:
Should MCIm be required to trunk to every Local Calling Area in which it Offers Service? 

Sprint ITR 3:
There is no Issue Statement in the DPL.

SBC MO:
(d) Should Sprint be required to provide trunking to:

(a) each local exchange   -- or --

(b) each LATA? 

Charter ITR 1(a):
There is no Issue Statement in the DPL.
SBC MO:

(a) Should CLEC be required to establish local interconnection 



trunks to every local calling area in which CLEC offers service?

Charter NIM 5(a):
There is no Issue Statement in the DPL.
SBC MO:
Should CLEC be required to trunk to every local exchange area in which it offers service?
WilTel ITR 1(b):
Should WilTel be required to provide Local Only Trunk Groups to each SBC Missouri Local Only Tandem in each local exchange area in which it Offers Service? [denominated as (b) by WilTel]

SBC MO 1(c):
Should WilTel be required to provide Local Only Trunk Groups to 
each SBC Missouri Local Only Tandem in each local exchange 
area in which it Offers Service? [denominated as (c) by SBC 
Missouri]

WilTel ITR 2(b):
Should WilTel be required to provide Local Only Trunk Groups to each SBC Missouri Local Only Tandem in each local exchange area in which it Offers Service? [denominated as (b) by WilTel]

SBC MO:
Should WilTel be required to provide trunking  to each SBC Tandem and/or  End Office not served by an SBC Local Tandem in each local exchange area in which it Offers Service?

WilTel ITR 1(c), 2(c):
Should WilTel be required to place a switch in every local calling area? [denominated as (c) by WilTel]

SBC MO 1(d), 2(c):
Should WilTel’s term “POP” or SBC’s term “switch” be used in this appendix?

AT&T/SBC MO NA 13:
Should AT&T be required to establish a two-way IntraLATA toll trunk group to the SBC Missouri Access Tandem, when SBC Missouri has a separate local Tandem and Access Tandem in the same local exchange area?


This subject addresses how interconnecting carriers should establish trunks across SBC Missouri’s network architecture, relative to establishing trunks and single POI architectures.  The Commission should approve SBC Missouri’s proposed language under which a CLEC would establish trunks to the local calling areas where the CLEC has opened an NPA-NXX, ports a number to serve an end user, or pools a block of numbers to serve end users, as well as the language related to it. (AT&T NA 11; MCIm NIM 12 (b), 8; Sprint ITR 3(b); Charter ITR1(a), NIM 5(a); WilTel ITR 1(b) per WilTel and (c) per SBC Missouri; WilTel ITR 2(b)).  SBC Missouri’s proposed language allows for the most efficient use of finite but valuable network resources because it would enable SBC Missouri to limit or at least slow tandem exhaust.
 


It should also approve SBC Missouri’s proposed language that a CLEC be required to establish a two-way IntraLATA toll trunk group to the SBC Missouri access tandem, when SBC Missouri has a separate local tandem and access tandem in the same local exchange area. (AT&T NA 13).
  The CLECs’ proposals would make inefficient use of the network, including the double switching of calls.


CLECs argue that requiring trunks to every local calling area where they serve end users would violate their right to a single POI per LATA, but single POI interconnection architecture and trunking to local calling areas where CLECs serve end users do not go hand in hand.  While SBC Missouri’s POI proposal would allow CLECs to establish single POI architectures until they reach certain capacity thresholds, requiring trunks to every local calling area where CLECs serve end users does not create a new POI in those additional local calling areas.   The CLEC only pays for the transport from its switch to the single POI that already exists.  SBC Missouri pays for the transport of those trunks from the single POI to the new calling area.
  Thus, SBC Missouri’s proposal would not interfere with a CLEC’s single POI in a LATA, nor would it require CLECs to incur additional facility costs to implement.
   


AT&T contends that SBC Missouri’s language would require CLECs to trunk to every tandem in the LATA.  But AT&T does not take into account that a “local only” tandem cannot handle all types of traffic, and further, that routing all of the CLEC traffic to a single tandem violates the industry’s standard routing guidelines.  If CLECs are serving end users in a Local Calling Area that subtends an SBC Missouri tandem where the CLEC does not have trunks, then the CLECs should establish the trunks needed to serve its own end users.  SBC Missouri’s proposed language would allow the proper routing of traffic in accordance with the industry’s local exchange routing guide (“LERG”).  Under SBC Missouri’s proposal, when SBC Missouri has a “Local Only” tandem that serves a local calling area, CLECs would establish trunks to the Local Only Tandem and route local traffic to the local only tandem over those trunks.  Concerning IntraLATA and InterLATA traffic (AT&T NA 13), SBC Missouri’s proposal would require the CLECs to establish trunks to the access tandem and route IntraLATA and InterLATA traffic over those trunks.


SBC Missouri’s proposal would limit the investment required of a new entrant CLEC to exchange traffic.  Its proposed language provides that in local calling areas where a CLEC establishes a NPA/NXX, ports numbers, or pools numbers, SBC Missouri would bear the burden for the cost of the underlying facilities for the CLEC’s local interconnection trunks from the existing POI within the LATA to that local calling area.  SBC Missouri is willing to do this until the CLEC trunking demand exceeds 24 DS1 (576 DS0’s) worth of traffic. This would not interfere with AT&T’s, or any other CLEC’s, right to establish a single POI where the carrier is a new entrant.


AT&T proposes an interconnection in which trunks from its switch would only go to the tandem in which its POI is located (and only to a single tandem in the LATA).  AT&T would send all of its traffic, regardless of where it would actually terminate, over this trunk group and have SBC Missouri haul it from there.  However, this would be contrary to the industry-accepted standard of routing to the appropriate tandem using the LERG, per the Network Interconnection Interoperability Forum (“NIIF”), an industry standards setting body.
    


AT&T’s proposal also is an inefficient use of SBC Missouri’s network resources because it would require use of more switch trunk ports at the SBC Missouri tandems than are necessary to complete a call.  Moreover, SBC Missouri would have no choice but to double tandem the calls destined for another local calling area.  This would require use of more switch trunk ports at the SBC Missouri tandems than are necessary to complete a call (i.e., two additional switch trunk ports for each tandem would be involved in the inter-tandem switching of a call, for a total of four).  When network resources are not used in an efficient manner, equipment shortages become a reality and can prevent filling carriers’ trunk orders until equipment can be purchased and installed.


In addition, requiring SBC Missouri to Inter-tandem calls for CLECs would accelerate tandem exhaust.  A tandem is physically limited to a finite number of ports (trunks), typically 90,000-100,000.  Tandem exhaust forces SBC Missouri to acquire costly new tandems to handle this inter-tandem trunking arrangement.  SBC Missouri is especially concerned about any tandem in which its resources are already constrained.  For example, the Kansas City McGee Tandem (CLLI Code KSCYMO5503T) in Kansas City, Missouri is currently constrained.  


SBC Missouri has determined this tandem will exhaust sometime in late 2005 or early 2006.  If the tandem is allowed to exhaust, no trunk orders for any carrier including SBC Missouri can be worked.  Consequently, SBC Missouri must either purchase a replacement tandem or augment the existing tandem by the end of this year.  SBC Missouri has implemented a relief plan for this tandem, and now monitors its status on a weekly basis.


With specific regard to Sprint (ITR 3(d)), SBC Missouri likewise dispelled any notion that its position would force Sprint to establish multiple POIs in a single LATA.  SBC Missouri’s position and proposed language would merely require that Sprint establish trunk groups to every SBC Missouri local calling area within the LATA after Sprint’s single POI has been established within the LATA.  Trunking to each of SBC Missouri’s local calling areas enables Sprint to route calls to and receive calls from SBC Missouri more efficiently.  SBC Missouri also explained that Sprint would have to establish a trunk group only to those local calling areas in which it offers service.  Additionally, as explained earlier, the deployment of trunks does not equate to POI deployment.


With specific regard to WilTel (ITR 1 (c) per WilTel, ITR 1(d) per SBC Missouri; and ITR 2(c) per WilTel, ITR 29c) per SBC Missouri), WilTel’s use of the term “POP” is incorrect and should be rejected.  The parties have agreed that a trunk is defined as lying between two switching systems (e.g., GT&C Section 1.1.138), and a POP is not a switching system, and should not be confused with a switch where the trunk group terminates on trunk ports.   Thus, the Commission should approve SBC Missouri’s use of the term “switch,” as did Charter (see, Charter ITR 4, May 20, 2005 position statement).

L.
Trunk Ordering (Intervals/Expedites/Use of ASR)


1.
MCIm/SBC MO NIM 25



CC/SBC MO ITR 9



Charter ITR 7

MCIm/SBC MO NIM 25:
Should SBC Missouri be required to provision 






trunk augments within 30 days?

CC/SBC MO ITR 9:
Should the ICA contain provisioning intervals?

Charter ITR 7:
There is no Issue Statement in the DPL.
SBC MO:
When a Joint Planning Discussion is necessary, should SBC be required to process ASRs prior to such discussion?


The Commission should reject MCIm’s proposed language that trunk provisioning intervals “shall not be longer than 30 days.”  It should also reject the CC’s even shorter proposed due date interval of “20 business days from receipt of a complete and accurate ASR.”  


Neither CLEC’s proposal provides an exception or accommodation in instances where, for example, orders for large quantities of trunks are involved, or there are no available trunk ports available at the tandem or end office where the trunk group is being established or augmented, or where there is otherwise a lack of facilities
 - even though the CC’s witness testified that “there can be even with a small order for trunks a lack of facilities which cannot be overcome within 20 days” (Tr. 582-583) and MCIm’s witness likewise agreed that “there are circumstances that could limit SBC’s ability to meet hard deadlines for augmenting trunks.” Tr. 717.  Such instances have been accommodated traditionally for years and the CLECs have not shown any cause to change that.  


The Accessible Letter relied on by the CC is completely irrelevant because it alters the due dates for items unrelated to trunks and, in any case, states on its face that the change is in accordance with the Texas Commission’s Arbitration Award issued February 23, 2005.
  Thus, the letter does not support any notion that SBC Texas might have issued the letter unilaterally.  Neither CLEC pointed to specific instances of an unreasonable provisioning delay.  Tr. 586.  In short, no CLEC presents a problem needing to be fixed. 


Finally, the Commission should reject Charter’s proposed language dictating that trunk service requests will be processed “within ten (10) days of receipt of [a properly completed] ASR unless defined as a major project.”  Its language suffers from the same lack of trunk port or facilities defects as do the above proposals.  Moreover, SBC Missouri’s proposed language already provides that the parties “agree to expedite [a Joint Planning] discussion in order to minimize delay in order processing.”  That language adequately addresses any trunk provisioning concerns that may arise. 


2.
CC/SBC MO ITR 10

CC/SBC MO ITR 10:
Should SBC be required  to expedite any and all orders from CLEC or only  those concerning a blocking situation?

The Commission should also reject the CC’s proposed language that an order will be expedited when the CC determines that “blocking is likely.”  However, SBC Missouri already “works with CLECs to eliminate legitimate call blocking scenarios for a CLEC when customer service is an issue.”
  In addition, language to which the CC has already agreed states that “when either Party requests an expedited order, every effort will be made to accommodate the request.”  No more is needed, except perhaps for the CC to engage in better planning rather than attempting to put itself ahead of other CLECs’ orders.
  Finally, while the CC suggested that it “is willing to pay charges for expedited handling,”
 its witness could not identify any language proposed by the CC that would provide for charging. Tr. 588.    

3.
Charter ITR 2

Charter ITR 2:
There is no Issue Statement in the DPL.
SBC MO:
(a) Should the parties utilize two-way trunking or should CLEC have the right to unilaterally decide whether to use one-way or two-way trunking?


The Commission should reject Charter’s proposed language that would amount to relegating the industry-recognized ASR to but a form of undefined purpose and scope.  While it claims that ASRs are used “to convey information, or request action” and that they “do not always represent a formal request for services,”
 its point conflicts with its proposed language for ITR 7 acknowledging that the ASR is an ordering vehicle. (See ITR 7, reflecting Charter’s proposed language requiring trunk completions within ten days of receipt of an “ASR”).  Moreover, Charter could not point to any instance “that led to [Charter’s] having been charged in error.” Tr. 681-682.  Finally, there is nothing that would prevent Charter from providing or requesting information by other than an ASR, e.g., e-mail or letter.


4.
Charter/SBC MO ITR 5

Charter/SBC MO ITR 5:
(a) Should CLEC be responsible to issue ASRs for Meet Point Trunk Groups?


The Commission should approve SBC Missouri’s proposed language.  As noted elsewhere, issuance of an ASR is in keeping with the means by which trunk orders are placed. (See, discussion of Charter ITR 2 and 7).  Moreover, the parties have already agreed in Section 5.4.2 that meet-point trunk groups “shall be set up as two-way.”

M.
Trunk Utilization, Resizing and Forecasting; Information Requirements


1.
MCIm/SBC MO NIM 23



CC/SBC/MO ITR 7

MCIm/SBC MO NIM 23:
Should trunk forecasts include trunk quantities for all trunking required in this Appendix NIM/ITR? 

CC/SBC MO ITR 7:
Should the agreement require yearly forecasted trunk quantities for all trunk groups referenced in the agreement?


The Commission should approve SBC Missouri’s proposed language over that offered by MCIm and the CC.
  SBC Missouri’s proposal applies to “all trunk groups referenced in [the] appendix” and requests an estimate of the number of trunks CLECs expect to have in service during each of the next two years (but only for the trunk groups that carry traffic to and from SBC Missouri’s network).  These forecasts are combined with those of SBC Missouri to prepare a General Trunk Forecast to estimate and budget for network resources needed in future years.  CLEC-provided forecast information is invaluable to ensuring a sufficient quantity of trunks to fill the planned trunk requests of all carriers.




2.
MCIm/SBC MO NIM 24

MCIm/SBC MO NIM 24:
For trunk blocking and/or utilization, what is the appropriate methodology for measuring trunk traffic?


The Commission should reject MCIm’s “weekly peak busy hour average” approach in favor of SBC Missouri’s “monthly average basis” methodology which determines a trunk group’s busy hour by averaging the hourly data collected over a 20-day period (five days per week/four weeks per period.
  While MCIm voiced a generalized concern that SBC Missouri’s methodology would lead to trunk blockage,
 SBC Missouri uses the methodology to determine its own trunk requirements and its evidence showed that the method is more reliable than that proposed by MCIm.
  


In fact, while MCIm provided no third-part analysis, Bell Communications Research, now Telcordia Industries, concluded that MCIm’s method is less accurate than that proposed by SBC Missouri.
  As Telcordia concluded: “Use of a trunk base period of 20 Average Business Days (ABDs), as a basis for either forecasting or servicing, is an optimal solution in order to provide statistical reliability within acceptable confidence limits.”
  


Finally, the Commission should reject MCIm’s objection to using SBC Missouri’s proposed Neal Wilkinson Trunk Group Capacity algorithms for forecasting.  MCIm claims that its systems are already programmed to use the Erlang B statistical tables, but its testimony cited no specific problematic timetables or costs to program the Neal Wilkinson algorithms into MCIm’s systems. 
  In addition, it appears that no other CLEC has encountered any programming issues, as no other CLEC appeared to object to SBC Missouri’s proposal). 


3.
CC/SBC MO ITR 11

CC ITR 11:
Should the agreement use references to TGSRs that are similar to SBC’s 13-State agreement? (Falvey Direct at 26-27).

CC/SBC MO ITR 11:
[Xspedius only] Should the ICA [contain] contradictory language regarding the issuance of TGSRs and ASRs?


The Commission should reject language proposed by this lone CLEC that is in conflict with language in Sections 5.3, 5.4, 6.1.2 and 6.1.3 regarding issuance of Trunk Group Service Requests (“TGSRs”) and Access Service Requests (“ASRs”).  Although its proposed language would require SBC Missouri to issue ASRs, Xspedius has already agreed that SBC Missouri will issue TGSRs and Xspedius will issue ASRs.
  


Moreover, if Xspedius believes that trunks between SBC Missouri and Xspedius need to be augmented, changed or modified, then the appropriate action is for Xspedius to issue an ASR for the necessary trunk group changes.  Interconnection trunks between SBC Missouri and Xspedius are based on Xspedius’ business plan.  SBC Missouri would have no way of knowing what trunking requirements Xspedius would need.


Finally, the reference in the CC’s position statement relative to ITR 11 to an apparent industry recognition regarding the definition of a TGSR as a “support interface” is irrelevant.  That passage has no relation to the appropriate use of a TGSR, particularly where the parties have come to their agreement.  Thus, the CC’s proposed language should be rejected.


4.
CC/SBC MO ITR 8

 CC/SBC MO ITR 8:
Should SBC be required to note “service affecting”  on TGSRs?


The Commission should reject the CLEC’s proposed language.  SBC Missouri’s testimony was that it only sends TGSRs in a service affecting situation.
  While the CLEC Coalition’s testimony claimed that TGSRs are also sent to disconnect excess trunking, the fact remains that only the CC supports this issue.  Even under its version of the facts, the CC would not be required to “divine” whether an incoming TGSR is service affecting
 – it need only promptly review each TGSR as it is received.  


5.
Charter NIM 5

Charter NIM 5:
There is no Issue Statement in the DPL.

SBC MO:
(b) Should CLEC provide information needed to establish interconnection for the mutual exchange of traffic?


The Commission should reject the language proposed by Charter.  SBC Missouri demonstrated that the Network Information Sheet (“NIS”) it employs was devised with the input of CLECs, and Charter’s proposed language does not oppose use of this form.
  Furthermore, the first portion of Charter’s proposed language – to the effect that Charter will not provide information about SBC Missouri’s own network – is not only counter-intuitive but is also unnecessary because agreed-to language in Section 4.1 only obligates the CLEC to provide information about “CLEC’s network.” 


Finally, the second portion of Charter’s proposed language – to the effect that Charter will not provide information about its own network that is “not reasonably required” to effectuate an interconnection arrangement – is unnecessary.  Once again, agreed-to language in Section 4.1 only obligates the CLEC to provide information that SBC Missouri “reasonable requires” in the first place.  

N.
Definitions


1.
AT&T NA 1

AT&T NA 1:
Should Attachment 11 include definitions of terms used in SBC Missouri’s proposed language?  If so, are SBC Missouri’s proposed definitions appropriate? 


The terms used in Attachment 11 should be defined, AT&T’s objections notwithstanding (AT&T NA 1).  This is standard practice in many ICAs and should not be controversial.   The definitions proposed by SBC Missouri include various traffic types, switch types, trunk group types, calling areas and service offerings.  These definitions provide certainty and are critical to interpreting the contract properly which, in turn, would later help avoid disputes between the parties.  SBC Missouri’s proposed definitions are also accurate.  


Although at&t objects generally to the use of definitions, it has identified few specific objections to any of SBC Missouri’s proposed defined terms, and those objections may be traced principally to its POI and trunking disputes.
  The Commission should adopt SBC Missouri’s proposed language, which is practical and reasonable.

2.
MCIm/SBC MO NIM 3

MCIm/SBC MO NIM 4

MCIm/SBC MO NIM 5

MCIm/SBC MO NIM 6



CC (Xspedius) ITR 3



Charter GT&C 6(a)



WilTel ITR 1(a)



WilTel ITR 2(a)



AT&T NA 10

MCIm/SBC  MO NIM 3:
Should SBC Missouri‘s definition of “Local Tandem” be included in the Agreement?

MCIm/SBC  MO NIM 4:
Should SBC Missouri‘s definition of “Local/Access Tandem” be included in the Agreement?
MCIm/SBC  MO NIM 5:
Which Parties’ definition of “Local Interconnection Trunk Group” should be included in the Agreement?
MCIm/SBC  MO NIM 6:
Should SBC Missouri‘s definition of “Local/IntraLATA Tandem” be included in the Agreement?

CC (Xspedius) ITR 3:

SBC MO:
(b) Should the ICA use the defined term “Local Interconnection Trunk Groups.”  

Charter GT&C 6(a):
(a)  Should this definition extend beyond Local 251 





services? (Local Exchange Services)?

WilTel ITR 1(a):
There is no Issue Statement in the DPL.



SBC MO:
(a) Should the term “Local Only Trunk Groups” be used in this appendix?

WilTel ITR 2(a): 
There is no Issue Statement in the DPL.



SBC MO:
(a) Should the term “Local Interconnection and Local Only Trunk Groups” be used in this appendix?

AT&T NA 10:
Should interconnection trunks carry all 251(b)(5) traffic, including ISP bound and transit traffic, as well as intraLATA exchange traffic.

SBC MO:
Should Local Interconnection Trunk Groups carry only Section 251(b)(5)/IntraLATA Toll Traffic?


In addition, the Commission should approve SBC Missouri’s proposed definitions for the various types of tandem switches referenced throughout SBC Missouri’s Attachment 11 and other appendices. (MCIm NIM 3,  4 and 6).  Defining each type of tandem is important, because not all tandem-related provisions within the agreement apply to all types of tandems.  In addition, each type of tandem switch is provisioned to handle specific types of traffic and often do not handle other types of traffic.  SBC Missouri fully explained the functions and purposes of these tandems.
  


MCIm would prefer to ignore the type of traffic that each SBC Missouri tandem handles, and to improperly route traffic.  But this is precisely the result that SBC Missouri is trying to avoid.
  This Commission should not further MCIm’s efforts, and should thus approve SBC Missouri’s tandem definitions.  


The Commission should approve SBC Missouri’s proposed use of the term “Section 251(b)(5)” to identify the type of traffic a “Local Interconnection Trunk Group” should carry
 because it is important to the matter of compensation.  It should also reject the CLECs’ own proposed language. (AT&T NA 10; MCIm NIM 5; Xspedius, ITR 3).  SBC Missouri establishes and identifies trunk groups according to the type of traffic a trunk group will handle, and it identifies the different types of traffic carried on trunk groups according to the type of compensation each type of traffic receives.  These CLECs cannot be permitted to route any type of traffic to a local interconnection trunk group regardless of the compensation afforded the traffic.   The CLECs do not provide any valid reason for objecting to using the term “Section 251(b)(5)” in the local interconnection trunk group definition.
  


MCIm’s assertion that ISP-bound traffic is not subject to Section 251(b)(5)
 is wrong.  SBC Missouri’s proposed language allows for ISP-Bound traffic on a Local Interconnection Trunk Group, as long as the ISP-Bound traffic that trunk group carries satisfies the definition of Section 251(b)(5) traffic.  MCIm’s definition of Local Interconnection Trunk Group ignores that some ISP-bound traffic can actually be interLATA and thus subject to access charges, not reciprocal compensation.
  Consequently, the Commission should adopt SBC Missouri’s proposed definition of “Local Interconnection Trunk Group.”


Finally, the Commission should approve SBC Missouri’s use of “Local Only Trunk Groups” as “two-way trunk groups used to carry Section 251(b)(5) and ISP-Bound Traffic only” and related passages. WilTel ITR 1(a).  It should also approve SBC Missouri’s use of “Local Interconnection Trunk Groups” as “two-way trunk groups used to carry Section 251(b)(5)/IntraLATA Toll Traffic between CLEC end users and SBC Missouri end users” and related passages. WilTel ITR 2(a).  SBC Missouri does not design all of its trunk groups nor intends for them to carry the same types of traffic.  SBC Missouri engineers its Local Only trunk groups specifically to handle only Section 251(b)(5) traffic (which could include ISP-bound traffic local in nature), and it engineers its Local Interconnection Trunk Groups specifically to handle only Section 251(b)(5)/ intraLATA traffic.
  The distinction between the two types of trunk groups is also important for compensation purposes, since traffic that is intraLATA in nature should not be carried over Local Only trunk groups.  


3.
MCIm/SBC MO NIM 7

MCIm/SBC MO NIM 7:
Should SBC Missouri‘s definition of “Offers Service” be included in the Agreement?


The Commission should also approve SBC Missouri’s proposed definition of “Offers Service” as constituting when a CLEC, for offering service to customers, opens a whole NPA/NXX code, ports a customer’s number to their switch, or opens a partial NPA/NXX from a pool of numbers.  The substantive basis for its objection is its disagreement with SBC Missouri’s position (MCIm NIM 7) is related to POI (discussed at Interconnection Within SBC Missouri’s Network), which is that when a CLEC “offers service,” the CLEC is financially responsible for establishing appropriate trunking and facilities (MCIm NIM 14).  Thus, MCIm offers no definition.  However, unless the definition of “Offers Service” is included in the Agreement, confusion and disputes will undoubtedly result.


4.
MCIm/SBC MO NIM 8

MCIm/SBC MO NIM 8:
Which party’s definition of points of interconnection should be included in the Agreement?


MCIm’s objection to SBC Missouri’s proposed definition for “Points of Interconnection” or “POI” rests solely with SBC Missouri’s inclusion of the phrase “on the SBC Missouri network” to clearly indicate where the physical interconnection shall occur. (MCIm NIM 8).  This objection follows from MCIm’s position that it should be permitted to establish a POI at any location, including one that is not on SBC Missouri’s network.  For the same reasons discussed earlier (at Interconnection Within SBC Missouri’s Network, and Additional POIs Once Traffic Exceeds 24 DS1s), the Commission must reject MCIm’s objection.  It is clear that a POI established between SBC Missouri and a CLEC must be on SBC Missouri’s network.
  


5.
MCIm DEF 7

MCIm DEF 7:
Which Party’s definition of “Rate Center” should be included in the Agreement?


The Commission should also approve SBC Missouri’s proposed definition for “rate center” and reject the definition proposed by MCIm. (MCIm DEF 7).  SBC Missouri’s proposed definition states that “rate center” means “a uniquely defined geographical location within an exchange area (or a location outside the exchange area) for which mileage measurements are determined for the application of interstate tariffs.”  As SBC Missouri explained, a rate center is a point defined with reference to Vertical and Horizontal (“V&H”) coordinates within an exchange area that approximately defines the center of that particular exchange or geographical area for which certain rates for various telephone services may apply.  The V & H coordinates facilitate calculating the distance in miles between two rate centers.  The distance between rate centers applied to mileage rates determines appropriate toll charges.
  


The terms “Rate Center” and “V & H coordinates” and their use to determine distance-sensitive toll charges are well understood throughout the telephone industry.
  SBC Missouri’s proposed definition accurately captures the definition referenced by both Newton’s Telecom Dictionary
 and by Telcordia.
  MCIm’s proposed definition, which would cause the location of a rate center to vary depending on the opening of an NPA-NXX code, should be rejected because it does not agree with these accepted industry definitions.

O.
Lawful UNEs – Network Elements


1.
CC NIA 1



Navigator NIA 1

CC NIA 1:
Should the ICA obligate SBC to continue to provide network elements that are no longer required to be provided under applicable law or should the ICA clearly state that SBC is required to provide only UNEs that it is lawfully obligated to provide under Section 251(c)(3) of the Act?

Navigator NIA 1:
Should the ICA obligate SBC to continue to provide network elements that are no longer required to be provided under applicable law or should the ICA clearly state that SBC is required to provide only UNEs that it is lawfully obligated to provide under Section 251(c)(3) of the Act?


These issues are addressed in Section III(B)(1)(a) of this Brief.

VI.
Intercarrier Compensation (ICR)

A.
Definition of Section 251(b)(5) Traffic.

1.
AT&T IC 1a



MCIm RC 2



Sprint ITR 3b



WilTel IC 1



WilTel GT&C 2(a) and (b)

AT&T IC 1a:
What is the proper definition and scope of Section 251(b)(5) Traffic?

MCIm RC 2:
Do the words “originates and terminates within the same local calling area” depend upon the rating point of the originating and terminating NPA/NXX?

SBC MO RC 2:
Is compensation for Section 251(b)(5) Traffic and ISP-Bound Traffic limited to traffic that originates and terminates within the same ILEC local calling area.

Sprint ITR 3b:
Should SBC’s definition of Section 251(b)(5)/intraLATA toll traffic be included in this attachment?

WilTel/SBC MO IC 1:
What is the proper definition and scope of Section 251(b)(5) Traffic?

WilTel/SBC MO GT&C 2(a):
Should the term “Local Calls” be defined as traffic that is intra-LATA when applied to intercarrier compensation?
WilTel/SBC MO GT&C 2(b):
What is the proper definition and scope of Section 251(b)(5) Traffic?

The Commission should adopt SBC Missouri’s proposed language that specifies the types of traffic that should be classified as Section 251(b)(5) Traffic, because it is consistent with federal law.
  AT&T, MCIm and WilTel’s proposed language is not.  The language at issue here is important because it defines traffic subject to reciprocal compensation under Section 251(b)(5) of the 1996 Act.  

SBC Missouri’s Proposed Definition of Section 251(b)(5) 

Traffic is Consistent with Federal Law
SBC Missouri proposes to define Section 251(b)(5) Traffic as telecommunications traffic exchanged between the parties where the originating and terminating end users are in the same local exchange or local calling area.
  That definition is in accord with federal law.  While Section 251(b)(5) of the Act simply refers to “the transport and termination of telecommunications,” the FCC’s rules hold that this section does not apply to all “telecommunications” traffic.  Rather, FCC Rule 701 states that the reciprocal compensation obligation of Section 251(b)(5) applies to “[t]elecommunications traffic exchanged between a LEC and a telecommunications carrier . . . except for telecommunications traffic that is interstate or intrastate exchange access, information access, or exchange services for such access.”
  

In the ISP Remand Order (in which the FCC promulgated the current version of Rule 701), the FCC held that “Section 251(g) . . . excludes several enumerated categories of traffic [those enumerated in Section 251(g)] from the universe of ‘telecommunications’ referred to in Section 251(b)(5).”
  Thus, Section 251(b)(5) “does not mandate reciprocal compensation for ‘exchange access, information access, and exchange services for such access.’”
  The FCC also described the types of traffic that are, and are not, subject to Section 251(b)(5) in geographic terms:  “all traffic”  “that travel[s] to points -- both interstate and intrastate -- beyond the local exchange” is not subject to reciprocal compensation under Section 251(b)(5), and instead Section 251(g) preserves both the interstate and intrastate “access regimes applicable to this traffic.”
  

In short, Section 251(b)(5) requires reciprocal compensation only for traffic between parties located in the same local exchange.  SBC Missouri’s proposed contract language properly preserves this distinction between traffic “that travel[s] to points . . . beyond the local exchange” and traffic that does not travel beyond the local exchange, by defining Section 251(b)(5) Traffic to include only telecommunications traffic exchanged by the parties where the originating and terminating end users are located in the same local exchange.  

As AT&T notes,
 the D.C. Circuit held in the WorldCom decision
 that “§ 251(g) does not provide a basis for the [FCC’s] action” in the ISP Remand Order.  For purposes of this arbitration, however, that decision is irrelevant.  The D.C. Circuit remanded the ISP Remand Order, but did not vacate it.
  Thus, the ISP Remand Order and FCC Rule 701 remain effective, binding federal law – as several courts have held.
  

AT&T, MCIm And WilTel’s Proposed Definitions of 

251(b)(5) Traffic Are Unlawful

Telecommunications traffic generally falls into one of two categories: local or interexchange.  Local traffic is subject to reciprocal compensation (with the exception of local traffic bound to an ISP, which is subject to special compensation rules created by the ISP Remand Order), while interexchange traffic is subject to federal and state access charges.  Via their proposed definitions of “251(b)(5) Traffic,” AT&T, MCIm and WilTel seek to fundamentally restructure this existing intercarrier compensation regime.  In particular, they propose to exempt from access charges entire categories of traffic currently subject to the access charge regime, and to shift them to the reciprocal compensation regime, so that, in their capacity as IXCs, they can cut their costs and boost profits.  AT&T, MCIm and WilTel’s proposals are improper and unlawful, for a host of reasons:

(i)
AT&T’s definition of 251(b)(5) Traffic “includ[es]” ISP-Bound Traffic.  That violates the core holding of the ISP Remand Order:  “ISP-bound traffic is not subject to the reciprocal compensation requirement in section 251(b) because of the carve-out provision in section 251(g), which excludes several enumerated categories of traffic from the universe of ‘telecommunications’ referred to in section 251(b)(5).”
  Instead, the FCC held, ISP-bound traffic is subject to the FCC’s ISP Remand Order compensation plan, which consists of a series of declining rate caps that ILECs may elect.
  

(ii)
AT&T’s definition of 251(b)(5) Traffic includes all “Information Services” traffic.  That violates FCC Rule 701, which states that the reciprocal compensation obligation of section 251(b)(5) does not apply to “telecommunications traffic that is interstate or intrastate exchange access, information access, or exchange services for such access.”
  As the FCC plainly stated, “Our intent was to apply these carrier’s carrier charges to interexchange carriers, and to all resellers and enhanced service providers.”
  Thus, contrary to AT&T’s proposal, interexchange information services traffic is not subject to reciprocal compensation under section 251(b)(5), and is instead subject to applicable federal and state access charges (unless the FCC’s ESP exemption applies).

(iii)
AT&T’s definition of 251(b)(5) Traffic includes interexchange “IP Enabled Service” traffic.  That violates FCC Rule 701, which states that the reciprocal compensation obligation of section 251(b)(5) does not apply to “telecommunications traffic that is interstate or intrastate exchange access, information access, or exchange services for such access.”
  As explained below, in Section VI(H), interexchange “IP Enabled Service” traffic is subject to applicable federal and state access charges, rather than reciprocal compensation under section 251(b)(5).

(iv)
AT&T’s definition of 251(b)(5) Traffic includes Transit Traffic.  Transiting, however, is not required by the 1996 Act, and thus the terms under which SBC Missouri will transit traffic for AT&T are not subject to arbitration.  Moreover, even if transiting terms were subject to arbitration, SBC Missouri is not responsible for paying reciprocal compensation for traffic that SBC Missouri transits to or from AT&T (as AT&T proposes), because SBC Missouri does not originate or terminate that traffic.  (Transiting is addressed below in Section I.)

(v)
MCIm’s proposes to define Section 251(b)(5) traffic in terms of the originating and terminating NPA/NXXs being part of the same rate center.  NPA/NXXs, however, are not the appropriate criteria.  Reciprocal compensation under Section 251(b)(5) applies only to calls that originate and terminate within the same ILEC local calling area -- without regard to the NPA/NXXs of the calling and called parties.  Arrangements such as FX and virtual FX could allow the calling party and the called party to have the same NPA-NXX even if they were located in different local calling areas.

(vi)
WilTel, in its DPL position statement, merely stated that it “reserves the right to argue that FX-type traffic should be considered Section 251(b)(5) traffic.”  WilTel, however, has offered neither any legal authority nor any evidence to support such a position (if it indeed is doing so).  Accordingly, its position and proposed language should be rejected out of hand.  SBC Missouri has fully supported its position that FX-type traffic should be excluded from Section 251(b)95) traffic because the originating and terminating end user’s are not in the same local exchange or calling area.

The ISP Remand Order and FCC Rule 701, which hold that Section 251(b)(5) does not apply to all telecommunications traffic, remain effective federal law.  Indeed, the FCC recently confirmed that the ISP Remand Order remains the law.  In the Core Forbearance Order, the FCC refused to lift its rate caps for ISP-bound traffic, or its mirroring rule.  The FCC reaffirmed “the continuing validity of the public interest rationale” behind its ISP Remand Order, and found “that the rate caps and mirroring rule remain necessary to prevent regulatory arbitrage and promote efficient investment in telecommunications services and facilities.”
  While, as a result of the D.C. Circuit’s remand, the FCC is currently reconsidering its intercarrier compensation rules, with an eye toward developing a unified intercarrier compensation regime, the Missouri Commission does not have independent authority to ignore the FCC’s current rules and create its own new compensation regime, as AT&T, MCIm and WilTel propose.  Thus, AT&T, MCIm and WilTel’s proposed language must be rejected.

B.
Definition of ISP-Bound Traffic.

1.
CC IC 2


WilTel IC 2

AT&T IC 1g

CC/SBC IC 2:
What is the proper definition and scope of “ISP-Bound Traffic” that is subject to the FCC’s ISP Terminating compensation Plan?

WilTel/SBC IC 2:
What is the proper definition and Scope of "ISP-Bound Traffic" that is subject to the FCC's ISP Terminating compensation Plan? 

AT&T/SBC IC 1g:
What is the correct definition of "ISP-Bound Traffic" that is subject to the FCC's ISP Terminating compensation Plan?

The Commission should adopt SBC Missouri’ proposed language, which defines “ISP-Bound Traffic” to include only traffic bound to an ISP located in the same local exchange in which the traffic originated, because it is consistent with, and properly implements, the FCC’s ISP Remand Order.  AT&T, the CLEC Coalition, and WilTel on the other hand, propose to define ISP-Bound Traffic to include (and thus would apply the ISP Remand Order’s compensation plan to) all traffic bound to an ISP - including long distance calls to an ISP.  Their proposal is contrary to the ISP Remand Order and should be rejected.

In the ISP Remand Order, the FCC addressed only ISP-Bound Traffic that would otherwise be treated as if it were “local” traffic subject to reciprocal compensation -- i.e., traffic bound to an ISP located in the same local exchange in which the traffic originated, not traffic between end users and ISPs located in different local calling areas.  This is readily apparent from the question the FCC addressed there:  “whether reciprocal compensation obligations apply to the delivery of calls from one LEC’s end-user customer to an ISP in the same local calling area.”
  Non-local calls to ISPs simply were not part of the problem the FCC was attempting to address: “market distortions” resulting from “CLEC reciprocal compensation billings . . . for ISP-bound traffic.”
  (CLECs were, of course, billing reciprocal compensation only for “local” ISP-bound traffic, not long distance traffic destined to an ISP.
)

By contrast, when an end-user calls an ISP that is not within the same local calling area, there was never any question that that call was not, and still is not, subject to reciprocal compensation under Section 251(b)(5).  Calls from Kansas City, Missouri to SBC Missouri’s Sedalia Exchange, Citizens Telephone Company’s Higgensville Exchange, or SBC Missouri’s St. Louis Metropolitan Exchange are interexchange calls, whether the called party is a residential POTS customer or an ISP.  The CLECs’ claim that such calls, if made to an ISP, are now excused from traditional switched access charges and are instead subject to the ISP Remand Order’s ISP-bound traffic compensation plan
 is wholly unsupported.  Indeed, in its recent Core Forbearance Order, the FCC described its ISP Remand Order compensation plan as “an exception to the reciprocal compensation requirements of the Act for calls made to ISPs located within the caller’s local calling area.”
  

The Commission should not be misled by the CLECs argument that the ISP Remand Order discarded the FCC’s previous distinction between “local” and “non-local” traffic for compensation purposes, such a claim is misleading.  While the FCC did reject the terminology “local,” it affirmed its prior holdings that Section 251(b)(5) does not apply to all telecommunications traffic (as AT&T suggests), but instead contains a geographic limitation (as SBC Missouri proposes).  Specifically, the FCC held that Section 251(b)(5) does not apply to the kinds of traffic listed in Section 251(g) (“exchange access, information access, and exchange services for such access”).
  The FCC also described this carve-out from Section 251(b)(5) in geographic terms, holding that this carve-out applies to “all traffic” “that travel[s] to points – both interstate and intrastate -- beyond the local exchange.”
  Thus, traffic bound to an ISP “beyond the local exchange” was never subject to reciprocal compensation, either before or after the ISP Remand Order, and simply was not the subject of that Order.

The parties’ contracts should thus make clear that the FCC’s interim intercarrier compensation plan is applicable only to ISP-Bound traffic from end users to ISPs physically located in the same local calling area.  As only SBC Missouri’s proposed language properly reflects federal law, the Commission should adopt it.

2.
AT&T IC 1f 


MCIm RC 6, 6(a) and 6(b)

AT&T/SBC IC 1f:
What is the appropriate routing, treatment and compensation of ISP calls on an Inter-Exchange basis, either IntraLATA or InterLATA? 

MCIm RC 6:
Given that SBC’s proposal for Recip Comp., Sec. 2.11 does not carefully define categories of traffic that the parties will exchange with each other and how such traffic should be compensated, should SBC MISSOURI’s additional terms and conditions for internet traffic set forth in section 2.11 et seq. be included in this Agreement? 

SBC MO RC 6(a):
What is the appropriate treatment and compensation of ISP Traffic exchanged between the Parties outside of the local calling scope? 

SBC MO RC 6(b): 
What types of traffic should be excluded from the definition and scope of Section 251(b)(5) Traffic? 


The Commission should adopt SBC Missouri’s proposed language, that recognizes that ISP calls (like voice calls) that originate and terminate outside the local mandatory calling area remains intraLATA and/or interLATA toll traffic subject to access tariffs, because it is consistent with FCC rules.


As set out under Section VI(B)(1) above, not all calls to an ISP are “ISP-bound traffic” subject to the FCC Remand Order ISP-bound traffic compensation plan.  To fall within the definition of ISP-bound traffic subject to the FCC plan, the calls must originate from an end user and be delivered to an ISP physically located within the same ILEC mandatory local calling area.  If an end user makes a long distance call to an ISP, that end user would likely be assessed a toll charge by its long distance provider (or the call would apply toward its toll call minutes of use).  In the ISP Remand Order, the FCC indicated that the same intercompany compensation for ISP-bound calls should be the same as applied to voice calls:

Assuming that two calls have otherwise identical characteristics (e.g. - duration and time of day) a LEC generally will incur the same costs when delivering a call to a local end-user as it does delivering a call to an ISP.  We therefore are unwilling to take any action that results in the establishment of separate intercarrier compensation rates, terms and conditions for local voice and ISP-bound traffic.

ISP-bound calls (like voice calls) that originate and terminate outside the local mandatory calling areas therefore remain intraLATA and/or interLATA toll traffic subject to tariff access charges.
  As SBC Missouri’s proposed language correctly reflects the FCC’s rules, it should be adopted.

C.
Definition of Mandatory Local Calling Area

1.
Charter IC 1



Charter ITR 8

Charter IC 1:
For Compensation Purposes, should the Definition of a mandatory local calling area be governed by SBC 13-State’s Local Exchange Tariffs? 

Charter ITR 8:
For Compensation Purposes, should the Definition of a mandatory local calling area be governed by SBC 13-State’s Local Exchange Tariffs? 


The Commission should reject the language proposed by Charter, which would redefine the mandatory local calling area for purposes of intercarrier compensation based on the originating party’s local calling scope, because Charter’s proposal (1) is inconsistent with FCC precedent, which contemplates the designation of a common and uniformly-applicable geographic area as the local area for the purpose of applying reciprocal compensation obligations under Section 251(b)(5); (2) will result in a scheme for intercarrier compensation that will be impossible to administer for all carriers in the State; and (3) conflicts with prior orders of the Commission requiring terminating switched access charges to be paid on locally dialed expanded local calling plans.


Focusing in isolation only on the Act’s definitions of “telephone toll service” and “exchange access,” Charter claims that it should be excused from paying other carriers’ switched access charges on its customers’ intercompany calls that cross one or more traditional exchange boundaries if it does not assess its customers a separate toll charge.  For example, if Charter did not access its St. Louis customers a separate toll charge to call an SBC Missouri customer in Cape Girardeau or a Steelville Telephone customer in Steelville, Missouri, Charter would not pay terminating assess charges to either SBC Missouri or Steelville Telephone (as is required today under Commission-approved access tariffs).  Rather, those calls would be subject to bill and keep under its “reciprocal compensation” plan.
  And even though the compensation is purportedly “reciprocal,” Charter’s compensation plan is clearly imbalanced, because under its proposal, Charter would continue to impose its access charges on other carriers on calls going the other way (e.g., from an SBC customer in Cape Girardeau to a Charter customer in St. Louis).
  


Charter’s proposed language is completely at odds with the FCC’s First Report and Order, which contemplates the use of a single area within which all calls, regardless of direction, are to be subject to reciprocal compensation under Section 251(b)(5):  “we conclude that section 251(b)(5) reciprocal compensation obligations should apply only to traffic that originates and terminates within a local area as defined in the following paragraph. . . .
  Contrary to Charter’s claim, the FCC directed state commissions to identify a single geographic area as “the” applicable local area for the purpose of applying reciprocal compensation obligation under Section 251(b)(5), consistent with their establishment of traditional LEC exchange boundaries:

With the exception of traffic to or from a CMRS network, state commissions have the authority to determine what geographic area should be considered “local areas” for the purpose of applying reciprocal compensation obligations under section 251(b)(5), consistent with the state commission’s historical practice of defining local service areas for wireline LECs.  Traffic originating or terminating outside the applicable local area would be subject to interstate and intrastate access charges.

In situations where competing carriers’ local service areas are not the same, the FCC did not authorize the Commission to apply both reciprocal compensation and access charges (as Charter proposes), within the same geographic area depending on the direction of the traffic.  Rather it specifically directed state commissions to determine whether to apply reciprocal compensation “or” interstate access charges:

. . . We expect the states to determine whether intrastate transport and termination of traffic between competing LECs, where a portion of their local service areas are not the same, should be governed by section 251(b)(5)’s reciprocal compensation obligations or whether intrastate access charges should apply to the portions of their local service areas that are different.  This approach is consistent with a recently negotiated interconnection agreement between Ameritech and ICG that restricted reciprocal compensation arrangements to the local traffic area as defined by the state commission. . . .


And that is exactly what the FCC itself did in defining the applicable local service area for intercompany compensation on traffic exchanged with wireless networks.  Faced with the situation in which LECs and the various types of Commercial Mobile Radio Service (“CMRS”) providers each maintained different retail local calling scopes, the FCC ordered the use of a single uniform geographic area (the MTA) for purposes of determining whether reciprocal compensation or access charges were owed:

On the other hand, in light of this commission’s exclusive authority to define the authorized licensed area of wireless carriers we will define the local service area for calls to or from a CMRS network for the purposes of applying reciprocal compensation obligations under section 251(b)(5).  Different types of wireless carriers have different FCC-authorized license territories, the largest of which is the “Major Trading Area” (MTA).  Because the wireless license territories are federally authorized, and vary in size, we conclude that the largest FCC-authorized wireless licensed territory (i.e., MTA) serves as the most appropriate definition for local service area for CMRS traffic for purposes of reciprocal compensation under section 251(b)(5) as it avoids creating artificial distinctions between CMRS providers.  Accordingly, traffic to or from a CMRS network that originates and terminates within the same MTA is subject to transport and termination rates under section 251(b)(5), rather than interstate and intrastate access charges.

The FCC’s expectation that a uniform geographic area be selected by a State Commission as the applicable local area for applying Section 251(b)(5) for reciprocal compensation obligations can also be seen in the FCC’s guidance concerning traffic exchanged between neighboring incumbent LECs:  “We conclude that section 251(b)(5) obligations apply to all LECs in the same state defined local exchange service area, including neighboring incumbent LECs that fit within this description.”
  Allowing Charter to impose an intercarrier compensation scheme excusing itself from paying tariffed access charges on it customers’ calls that terminate in any other ILEC or CLEC exchange in the sate, while continuing to collect its own access charges from other carriers on calls going the other way, is exactly the type of “artificial distinction” the FCC sought to avoid.


In addition, Charter’s proposed language would allow it to improperly over-ride the many determinations the FCC has made concerning how intercompany compensation should be handled on various types of traffic (e.g., ISP-bound, FX and interLATA toll calls).

Besides being bereft of a legal foundation, Charter’s proposed language would result in an intercompany compensation scheme that would be impossible -- not only for SBC Missouri, but all carriers in the state -- to administer.  All wireline interconnection agreements approved by the Commission since the 1996 Telecommunications Act went into effect have employed the incumbent LEC’s Commission’s-approved local calling scope as the uniformly defined geographic area for purposes of applying Section 251(b)(5) reciprocal compensation obligations.  If the Commission were now to allow each carrier’s retail local calling scope to determine the type of intercarrier compensation owed, extremely serious intercompany recording and billing problems would arise due to the variety of and ever-changing retail calling scopes among carriers that operate in the State.  Each time an intercarrier call is completed, the terminating carrier would somehow have to determine not only which carrier originated the call, but how that carrier, under its current retail tariffs, characterizes the call between the originating end user and the terminating end user.  Carriers would no longer be able to rely on the relationship between an originating end user’s NPA NXX and the terminating end user’s NPA NXX in jurisdictionalzing a call for intercarrier compensation purposes.  Rather, each and every intercarrier call would somehow have to be researched in order to determine its specific jurisdiction and compensation.  Charter’s proposal, which allows each carrier to dictate their own rules for determining how their calls should be rated for intercompany compensation purposes, will undoubtedly lead to increased intercompany disputes in the future.


In an attempt to justify it proposal, Charter claims that its approach makes “economic sense,” because where the originating carrier charges a toll, it has the “wherewithal” to pay an access charge, whereas a carrier handling the same call as a local call would not.  This claim does not withstand scrutiny, however, because as even Charter admits, the larger “local” calling area would come at a “higher” price than the “smaller” local calling scope.


Finally, Charter’s proposed language is inconsistent with prior orders of the Commission requiring the use of terminating access charges as the method of intercompany compensation on expanded local calling plans that allow the subscriber to call other companies’ end users in other exchanges on a locally dialed basis.


While SBC Missouri certainly has no opposition to Charter setting its own retail calling scope in any manner it sees fit, it is vitally important that there be a common basis for determining when wholesale compensation is owed and what is owed.  Charter’s proposal, which no other carrier is seeking, is a radical and inappropriate departure from the established system of intercompany compensation that exists between all carriers in the State (as well as across the country) and should be rejected.

D.
Intrastate Interexchange Traffic.

1.
CC IC 12a, 12b


MCIm RC 15

CC/SBCMO IC 12b:
What is the appropriate form of intercarrier compensation for IntraLATA Interexchange traffic? 

CC/SBC MO 12a:
Is it appropriate to include language for Non-Local Call termination? 

MCIm RC 15:
What terms and conditions should apply for switched access traffic? 

The Commission should adopt SBC Missouri’s proposed language because it appropriately reflects that intraLATA interexchange traffic is not subject to intercarrier compensation under Section 251(b)(5) of the 1996 Act.
  Even if such traffic is bound for an ISP, it does not qualify for compensation under the FCC’s rules for ISP-Bound Traffic, because the FCC limited those rules to traffic bound for an ISP that is located in the same local calling area as the originating end user.
  Instead, the compensation for such traffic is governed by the respective carriers’ access tariffs.
  

During the term of the agreement, the parties will be exchanging other types of traffic that are not included within the terms of Section 251(b)(5) traffic or ISP-bound traffic.  The agreement should contain terms and conditions to address the treatment of that traffic, whether it is by specifically applying a different rate within the contract, or by reference to a state or federal tariff.  SBC Missouri’s proposed “Attachment 12-Compensation” attempts to contemplate all the various types of traffic that may be exchanged between the parties to the agreement.

E.
Foreign Exchange (“FX”) Traffic


1.
AT&T IC 1h

AT&T IC 1h:  
Should the ICA include language Referencing SBC Missouri’s access tariff for interLATA FX Traffic? 

SBC MO 1h:  
What is the appropriate form of intercarrier compensation for interLATA FX traffic? 


The Commission should adopt SBC Missouri’s proposed language, which states that interLATA FX traffic will be subject to applicable interstate or intrastate access tariffs, because it is necessary recognize the distinction the parties have agreed upon in how intraLATA FX and interLATA FX services should be handled for intercompany compensation purposes.
  AT&T does not dispute the appropriate compensation method for these two types of FX traffic, just the inclusion of a reference to interLATA FX traffic in the local interconnection agreement.
  The Commission should reject AT&T’s proposal because the absence of contractual clarity could lead to future disputes between the parties on such traffic.

2.
MCIm RC 4

MCIm RC 4:
What is the appropriate form of inter-carrier compensation for FX and FX-like traffic, including ISP FX traffic? 


The Commission should adopt SBC Missouri’s proposed language that calls for FX traffic (ISP-Bound and Non-ISB Bound)
 to be subject to bill and keep, with the exception of interLATA FX traffic which is to be billed at applicable interstate or intrastate interLATA access rates).  Under the FCC’s First Report and Order, such traffic is non-Section 251(b)(5) traffic and would not be subject to reciprocal compensation because it originates or terminates outside the applicable local calling area (and would ordinarily be subject to interstate or intrastate access charges).
  Calls that appear to be local because of the NXX assigned, that are terminated to customers physically located outside of the originating party’s local calling area should not be classified as local call subject to local reciprocal compensation.  In order to avoid potential arbitrage and an imbalance in intercompany compensation that could result from FX-like and “services” SBC Missouri has proposed bill and keep for such calls made on an intraLATA basis.
  This arrangement has been agreed to by all other CLECs in this proceeding.
  


The Commission should reject MCIm’s proposed, MCIm has provided no legal authority or provided an evidentiary basis to support its claim that FX traffic should be “compensated as either Section 251(b)(5) Traffic or ISP-Bound Traffic.”  The only justification MCI offers is that it has reached a 13-State Reciprocal Compensation Agreement with SBC that runs through June, 2007, and that it is not necessary for the Commission to address the issue at this time.  SBC Missouri, however, would point out that such an agreement reached with MCIm is only a two-year agreement and terms for the third year of the agreement being arbitrated here are needed.  Moreover, SBC Missouri seeks to incorporate consistent rules and regulations so that with respect to the base interconnection agreement, all carriers are treated similarly.

3.
MCIm RC 5

MCIm RC 5:
Should SBC’s (segregating and tracking FX traffic) language be included in the Agreement? 


The Commission should adopt SBC Missouri’s language which provides a method for segregating and tracking FX traffic, because it will allow the parties to properly apply bill and keep to FX and FX-like calls that terminate to their respective FX end user customers.  Because calls to FX customers look like a locally dialed call, it is the responsibility of each carrier providing FX service to ensure the traffic terminating to an FX customer is not included in the intercarrier compensation charges to the originating carrier.  Although SBC Missouri believes its 10-digit method of tracking FX traffic would be the most accurate, its contract language also allows, upon agreement of the parties, the use of a proxy percentage to estimate FX traffic in the absence of actual traffic recordings.

F.
8YY Service

1.
AT&T IC 5
AT&T IC 5:
What is the proper treatment and form of Intercarrier compensation for intraLATA 8YY traffic? 

The Commission should adopt SBC Missouri’s proposed language, which excludes 8YY traffic
 from reciprocal compensation, because it is consistent with FCC orders characterizing such traffic as interexchange access traffic.

The Commission should reject AT&T’s proposed language because it is based on the assumption that “some” of the 8YY traffic could be local, and therefore subject to reciprocal compensation rather than access charges.  Not only is this position contrary to the FCC’s views, it is also contrary to undisputed evidence as to how 8YY service is commonly used.  Even AT&T’s witness acknowledged that “residential and business subscribers purchase 8YY service from a provider so that distant family members or business clients may call the purchaser on a toll free basis.”
  As the overwhelming majority of traffic that goes to 8YY subscribers is toll traffic (as opposed to local traffic), 8YY traffic should be assessed access charges (and not reciprocal compensation).
  

In the recent arbitration between SBC Kansas and Level 3, the Arbitrator resolved this issue in favor of SBC, explaining “[g]iven that the purpose of 8YY service is to encourage long-distance calling, the vast majority of 8YY traffic is likely to be toll traffic, not traffic subject to Section 251(b)(5).”
  In so doing, the Arbitrator rejected as “unacceptable” the approach espoused by AT&T here, “as it would encourage gaming to avoid access charges.”
  The Commission should adopt that reasoning and result here.

In the recent Kansas Arbitration, the Arbitrator adopted the position that SBC Missouri is advancing here:  

Although AT&T’s position that an 8YY call that originates and terminates in the same local calling area should be treated as a local call may appeal to logic, the Arbitrator finds SBC position, that 8YY traffic should be considered Interexchange, convincing.  8YY traffic is currently treated as interexchange traffic.  AT&T has pointed to no change in the law that would justify changing treatment of this traffic.  Nor has AT&T provided any legal support for its position . . .

G.
Application Of Tandem Reciprocal Compensation Rates


1.
CC IC 11



MCIm IC 8

CC/SBC IC 11:
Based on the requirements of 47 C.F.R. 51-711(a)(3), and the application of the geographic comparability test, should CLEC only be entitled to the end office serving rates? 

The Commission should adopt SBC Missouri’s proposed language concerning the which set outs eligibility criteria for the application of additional tandem interconnection charges to Section 251(b)(5) traffic that originates on SBC Missouri’ network, because it is consistent with FCC rules.  The CLEC Coalition’s language should be rejected because it would allow them to impose additional tandem charges on every call when they are not entitled to do so.  

FCC Rule 711(a)(3) provides:

Where the switch of a carrier other than an incumbent LEC serves a geographic area comparable to the area served by the incumbent LEC’s tandem switch, the appropriate rate for the carrier other than an incumbent LEC is the incumbent LEC’s tandem interconnection rate.

The FCC used the act of present tense verb “serves” rather than a passive, future tense verb such as “can serve” or “will serve.”  Based upon this FCC rule, carriers seeking to charge the tandem interconnection rate must have a switch currently and actively serving an area geographically comparable to SBC Missouri’s tandem switch. 
  In order to meet this condition, the carrier seeking the tandem rate must provide evidence of the actual serving area of the switch in order to demonstrate that it meets a criteria.
  Here, the CLEC Coalition has failed to even attempt to make such a showing.

Thus, the answer to the only question directly presented by the Issue Statement for CC Issue 11 is yes, each member of the CLEC Coalition is entitled to charge only the end office serving rate.

The CLEC Coalition claims a CLEC is entitled to charge the tandem rate if its switch “is capable of serving” a geographic area comparable to the area served by an SBC Missouri tandem switch.  The FCC’s rule, however, quoted above, permits a CLEC to charge the tandem rate if its switch “serves” such an area; it does not say “capable of serving.”  SBC Missouri’ proposed language faithfully reflects the FCC’s language by providing that the CLEC is entitled to charge only the end office rate unless it has demonstrated “its switch serves a geographic area comparable to the area served by SBC Missouri’ tandem switch.”

In a similar arbitration, the Public Utilities Commission of California rejected a CLEC’s claim to the tandem rate on the ground that the FCC’s test requires the CLEC to make a showing concerning the area its switch serves, not the area its switch is capable of serving:

[The CLEC] presented no evidence of where its customers are located.  [FCC] Rule 711(a)(3) states “Where the switch of a carrier other than an incumbent LEC serves a geographic area comparable to the area served by the incumbent LEC’s tandem switch, the appropriate rate for the carrier other than the incumbent LEC is the incumbent LEC’s tandem interconnection rate.”. . .  This rule indicates that a CLEC must currently be serving a geographic area.  Instead, [The CLEC] simply relied upon the geographic area that its switches could serve.  . . . The ability to serve an area or plans for future customers does not satisfy this requirement.

Separate tandem and end office rates exist because the costs a carrier incurs when it terminates a call that originated on another carrier’s network “are likely to vary depending on whether tandem switching is involved.”
  Accordingly, the FCC promulgated Rule 711(a)(3) because “where the interconnecting carrier’s switch serves a geographic area comparable to that served by the incumbent LEC’s tandem switch, the appropriate proxy for the interconnecting carrier’s additional costs is the LEC tandem interconnection rate.”
  If the interconnecting carrier’s switch is merely capable of serving such an area, but is in fact (for example) serving only a small handful of customers located a short distance from the switch, then the incumbent LEC’s tandem interconnection rate plainly is not “the appropriate proxy” for the interconnecting carrier’s additional costs.

The Commission should reject the Coalition’s “capable of serving” proposal and instead adopt SBC Missouri’ proposed language, which sets forth an appropriate methodology for determining whether a CLEC’s switch actually serves an area comparable to an SBC Missouri switch.

2.
MCIm IC 8

MCIm IC 8:
What percent of the traffic should MCIm be permitted to charge at the tandem interconnection rate?

The Commission should adopt SBC Missouri’s proposed language, which establishes a method for determining the percent of Section 251(b)(5) traffic that should be subject to tandem switching rates, because it is consistent with FCC rules and supported by the evidence.  The Commission should reject MCIm’s proposed language because MCIm failed to provide any legal authorities or evidence to support its adoption by the Commission.

Once a CLEC switch becomes eligible for the tandem rate by meeting the geographic area test (discussed above), the symmetrical rate requirement of 47 C.F.R. 51.711(a)(1) requires a two-tiered rate to be established based on the terminating services the CLEC provides for a particular call, that are equivalent to the services provided by the SBC Missouri tandem.
  

SBC Missouri’s proposed language establishes a rebuttal presumption that 30% of the CLEC Section 251(b)(5) terminating traffic is subject to the tandem switching compensation rate.  This is based on an enterprise-wide study showing that SBC Missouri switches approximately 30% of carrier traffic via tandem switches, with the remaining 70% being sent directly to the appropriate end office.  As SBC Missouri is typically only charging tandem rates on 30% of the traffic it terminates from CLECs, it is “symmetrical” for the CLEC to do the same when terminating SBC Missouri’s traffic.
  As MCIm has offered no evidence contesting the appropriateness of this approach, the Commission should adopt SBC Missouri’s proposed language.

H.
PSTN-IP-PSTN And IP-PSTN Issues.


1.
AT&T NIA 18



AT&T IC 1a(i), 1b and 1c



CC ITR 5a



CC IC 15a and b



MCIm RC 15



MCIm RC 17 

MCIm NIM 28



Navigator IC 1(a) and (b)



WilTel ITR 3 a and b



WilTel IC 5a and b

AT&T NIA 28:
What is the proper routing, treatment, and compensation for Switched Access Traffic including, without limitation, any PSTN-IP-PSTN Traffic and IP-PSTN Traffic? 

AT&T(SBC MO) IC 1a(i):
Should reciprocal compensation arrangements apply to Information Services traffic, including IP Enabled Services Traffic?

AT&T IC 1b:
What IP Enabled traffic should be excluded from Sec 251(b)(5) reciprocal compensation and subject to access charges in accordance with the FCC’s Phone-to-Phone IP Telephony Order, FCC 04-97 (rel. April 21, 2004)?

AT&T IC 1c:
Should IP Enabled traffic that does not meet the criteria set forth in the FCC’s Phone-to-Phone IP Telephony Order, FCC 04-97, (rel. April 21, 2004), be addressed within the context of this arbitration?

SBC MO IC 1b and c:
What is the proper routing, treatment, and compensation for Switched Access Traffic including, without limitation, any PSTN-IP-PSTN Traffic and IP-PSTN Traffic?

CC ITR 5a:
What is the proper routing, treatment, and compensation for Switched Access Traffic including, without limitation, any PSTN-IP-PSTN Traffic and IP-PSTN Traffic?

CC/SBC MO IC 15a: 
Should reciprocal compensation arrangements apply to Information Services traffic, including IP Enabled Services Traffic? 

CC/SBC MO IC 15b:
What is the proper routing, treatment, and compensation for Switched Access Traffic including, without limitation, any PSTN-IP-PSTN Traffic and IP-PSTN Traffic?

MCIm RC 15:
What terms and conditions should apply for switched access traffic?

SBC MO 15(a):
What is the proper routing, treatment and compensation for Switched Access traffic including, without limitation, any PSTN-IP-PSTN traffic and IP-PSTN traffic?

SBC MO 15(b):
Is it appropriate for the Parties to agree on procedures to handle Switched Access traffic that is delivered over local interconnection trunk groups so that the termination Party may receive proper compensation?

MCIm RC 17
What is the proper compensation for Voice Over Internet Protocol traffic?

SBC MO:
See, SBC’s Issue Statement in Recip. Comp. 15.

MCIm NIM 28:
Since other provisions of the agreements specify in detail the appropriate treatment and compensation of all traffic type exchange pursuant to this agreement, is it necessary to include SBC Missouri’s additional circuit switched traffic language in the agreement?

SBC MO:
What is the proper routing treatment and compensation for switched access traffic including, without limitation, any PSTN-IP-PSTN traffic and IP-PSTN traffic?

Navigator/SBC MO IC 1(a):
Should reciprocal compensation arrangements apply to Information Services traffic, including IP Enabled Services Traffic? 

Navigator IC/SBC MO 1(b):
What is the proper routing, treatment, and compensation for Switched Access Traffic including, without limitation, any PSTN-IP-PSTN Traffic and IP-PSTN Traffic?

WilTel ITR 3a:
What is the proper routing, treatment and compensation for switched access traffic including, without limitation, any PSTN-IP-PSTN traffic and IP-PSTN traffic?

WilTel ITR 3b:
Is it appropriate for the party’s to agree on procedures to handle interexchange circuit switched traffic that is delivered over local interconnection trunk groups so that the terminating party may receive proper compensation?
WilTel/SBC MO IC 5a:
Should reciprocal compensation arrangements apply to Information Services traffic, including IP Enabled Services Traffic? 

WilTel/SBC MO IC 5b:
What is the proper routing, treatment, and compensation for Switched Access Traffic including, without limitation, any PSTN-IP-PSTN Traffic and IP-PSTN Traffic?

The Commission should adopt SBC Missouri’s proposed language, which provides that all interexchange switched access traffic, including interexchange PSTN-IP-PSTN
 traffic or IP-PSTN
 traffic is subject to intrastate (and interstate) switched access charges and must be delivered over Feature Group trunks.  SBC Missouri’s proposed language is consistent with current federal law and ensures the consistent application of switched access rules and regulations to the interexchange traffic of all carriers, and ensures that SBC Missouri, other LECs and their customers are protected from unlawful access charge avoiding schemes that could jeopardize the affordability of local rates.
  

The Commission should reject AT&T’s proposed language, under which all IP-PSTN traffic (and all but a narrow subset of PSTN-IP-PSTN traffic) would be treated like local traffic (even though e.g., it might travel from Georgia to Missouri) because it is inconsistent with federal law.  The Commission should reject the CLEC Coalition’s proposal to ignore IP-enabled traffic issues at this time because of pending FCC proceedings.  As explained below, the status of current federal law is clear: access charges, rather than reciprocal compensation, apply to all interexchange traffic, including IP-enabled traffic that is interexchange.  If the FCC creates new intercarrier compensation rules for IP-enabled traffic in the future, the parties at that time can implement those new rules via amendments to their agreements.  The Commission should also reject Navigator’s and WilTel’s positions as they have failed to support their positions.

SBC Missouri’ Proposed Language Appropriately Subjects Interexchange PSTN-IP-PSTN Traffic To Access Charges Rather Than Reciprocal Compensation.

In accordance with federal law, SBC Missouri’ proposed language treats interexchange PSTN-IP-PSTN traffic like all other interexchange traffic, making clear that such traffic is subject to the same tariffed compensation (interstate and intrastate access charges) and routing mechanisms as all other interexchange traffic.
  

The FCC has conclusively ruled that interexchange PSTN-IP-PSTN traffic is subject to the same switched access charges as traditional interexchange calls, holding that PSTN-IP-PSTN services are not an “enhanced” service but “a telecommunications service upon which interstate access charges may be assessed.”
  Among other things, the FCC concluded that if PSTN-IP-PSTN traffic were not subject to access charges, “carriers would convert to IP networks merely to take advantage of the cost advantage afforded to voice traffic that is converted, no matter how briefly, to IP and exempted from access charges.”
  That would inappropriately “create artificial incentives for carriers to convert to IP networks,” when “IP technology should be deployed based on its potential to create new services and network efficiencies, not solely as a means to avoid paying access charges.”
  

SBC Missouri’s proposed language is also consistent with the Comments the Commission filed with the FCC in its IP-Enabled NPRM proceeding.  There, the Commission compared PSTN-IP-PSTN and IP-PSTN traffic with traditional PSTN traffic and concluded that:

Any IP-Enable service that connects to the public switched network . . . should be treated similarly. . . . To the extent an IP-Enabled call connects with and utilizes the public switched network, the traffic should be subject to access charges absent further determination by the [FCC] in the Unified Intercarrier Compensation Regime docket.

Thus, consistent with the FCC’s IP Access Charge Order, the parties’ agreements should explicitly reflect that interstate and intrastate access charges apply to interexchange PSTN-IP-PSTN traffic just like all other interstate and intrastate interexchange traffic, and prohibit access charge avoidance, as SBC Missouri’ proposed language provides.  Similarly, the agreements should require the use of access trunk groups for interexchange PSTN-IP-PSTN traffic, rather than local interconnection trunks, so that SBC Missouri can identify, record and create the Category 11 Records required by the Commission’s Enhanced Records Exchange Rule for itself and the LECs and CLECs that subtend its tandems so that the appropriate interstate and intrastate access charges may be assessed.

SBC Missouri’ Proposed Language Appropriately Subjects Interexchange IP-PSTN Traffic To Access Charges Rather Than Reciprocal Compensation

While the FCC is currently considering the adoption of new rules governing intercarrier compensation for IP-PSTN traffic in its IP-Enabled Services NPRM,
 state commissions and carriers must adhere to the FCC’s existing rules,
 which require the application of access charges to all interexchange traffic, and make no exception for IP-PSTN traffic when that traffic is interexchange (i.e., originates and terminates in different local exchanges).  SBC Missouri’ proposed treatment of IP-PSTN traffic is consistent with these requirements.
 

The FCC’s existing rules require that “[c]arrier’s carrier [i.e., access] charges shall be computed and assessed upon all interexchange carriers that use local exchange switching facilities for the provision of interstate or foreign telecommunications services.”
  IP-PSTN phone calls “use local exchange switching facilities,” and thus access charges apply to that traffic when it is interexchange in nature.  Moreover, FCC Rule 701(b)(1) provides that reciprocal compensation under Section 251(b)(5) does not apply to “traffic that is interstate or intrastate exchange access, information access, or exchange services for such access.”  Instead, Section 251(g) of the Act preserves the “access regimes applicable to this traffic.”
  Thus, interexchange IP-PSTN traffic is subject to access charges, and not (as AT&T proposes) to reciprocal compensation.

The FCC’s rules exempting interexchange traffic from reciprocal compensation, and applying access charges instead, make no exemption based on the type of transmission technology used to deliver an interexchange call to the PSTN.  Rather, those rules require access charges for interexchange carriers that “use local exchange switching facilities.”
  This rule applies whether the carrier delivering the interexchange traffic to the PSTN uses TDM, wireless, IP, or any other transmission technology.  

[a]s a policy matter, we believe that any service provider that sends traffic to the PSTN should be subject to similar compensation obligations, irrespective of whether the traffic originates on the PSTN, on an IP network, or on a cable network.  We maintain that the cost of the PSTN should be borne equitably among those that use it in similar ways.

That policy is applicable here.  Interexchange IP-PSTN traffic may originate on an IP network, but it is sent to and terminated on the PSTN like any other interexchange traffic, and -- unless and until the FCC changes the rules -- it should be subject to the same compensation obligations as any other interexchange traffic.  As noted above, this is the exact same position taken by the Missouri Commission in its Comments to the FCC in that proceeding.

In a recent arbitration between Level 3 and SBC Kansas, the Arbitrator concluded that “[t]he regulatory status quo requires the payment of access charges (as urged by SBC), and not reciprocal compensation or compensation for ‘local’ dial-up Internet traffic (as Level 3 proposes) for interexchange IP-PSTN and PSTN-IP-PSTN traffic.”
  The Arbitrator explained, “Under the FCC’s existing rules, access charges apply to all interexchange traffic that uses the local exchange switching facilities of the PSTN,” and “reciprocal compensation is inapplicable to ‘traffic that is interstate or intrastate exchange access, information access, or exchange services for such access.’”
  “Moreover, these FCC rules, by their plain terms, make no distinction between interexchange traffic based on the technology used to carry the traffic before it is terminated, or after it is originated, on the PSTN.”
  Accordingly, “the pre-existing FCC rules require the application of access charges to interexchange IP-PSTN traffic, and those rules must continue to apply until expressly superseded by the FCC.”

In the recent Kansas Arbitration, the Arbitrator rejected AT&T’s proposal that it be allowed to route IP-Enabled traffic over local interconnection trunks and that a factor be applied to determine appropriate compensation, stating “since the arbitrator does not agree with AT&T that IP-Enable traffic is 251(b)(5) traffic, SBC must prevail.”

And as noted above, it is critical that such interexchange traffic be routed over separate access trunks rather than local interconnection trunks so that SBC Missouri can identify, record and create the Category 11 Records required by the Commission’s Enhanced Records Exchange Rule for itself and the other LECs and CLECs that subtend its tandems so that the appropriate interstate and intrastate access charges may be assessed.

AT&T’s Proposal To Subject Interexchange IP-PSTN Traffic

To Reciprocal Compensation, And To Exempt Such Traffic

From Access Charges, Is Contrary To Federal Law
AT&T’s proposal to subject IP-PSTN traffic to reciprocal compensation (and to exempt such traffic from access charges when it is interexchange in nature) is based on AT&T’s proposition that IP-PSTN traffic constitutes an “information service, which falls under the FCC’s Enhanced Services Provider exemption (“ESP Exemption”) from access charges.
  

AT&T is wrong, because (1) if IP-PSTN traffic is indeed an information service, then it is expressly excluded from the reciprocal compensation requirement of Section 251(b)(5), under the FCC’s existing rules; (2) the FCC’s ESP exemption does not apply to IP-PSTN traffic, or make that traffic subject to reciprocal compensation; and (3) its policy argument is backwards.

Information Services Are Excluded From Reciprocal Compensation.  Even if interexchange “IP Enabled Services” are information services, AT&T’s proposal to require reciprocal compensation for that traffic is inconsistent with federal law because the FCC’s current rules
 that govern reciprocal compensation expressly exclude “traffic that is interstate or intrastate exchange access, information access, or exchange services for such access” from reciprocal compensation.
  

The ESP Exemption Does Not Apply.  AT&T also incorrectly suggests that interexchange IP-PSTN traffic (and all other “IP Enabled Services” and “Information Services” traffic) is exempt from access charges under the FCC’s “ESP exemption.”  First, even if it were correct that VoIP and all Information Services traffic were exempt from access charges under the ESP Exemption, that would not make them subject to reciprocal compensation, which is what AT&T is proposing.  Once it is determined -- as the FCC has conclusively determined, at least for now, in Rule 701(b)(1) -- that traffic is not subject to reciprocal compensation for purposes of the 1996 Act, a separate determination that the ESP exemption frees that traffic from access charges does not bring the traffic back within the purview of reciprocal compensation.  Rather, under the narrow ESP exemption, enhanced service providers are treated as end users for purposes of the FCC’s access charge rules, and thus pay end user charges under FCC Rule 69.5(a).  But AT&T is not an ESP.  

Moreover, the FCC’s ESP exemption applies only to an ESP’s use of the PSTN as a link between the ESP and its subscribers to obtain access to the ESP’s information service (e.g., for Internet access).  The FCC exempted ESPs from access charges for such calls, where the calls are delivered from the ESP’s subscribers to the ESP’s “location in the exchange area.”
  As the FCC subsequently described its ESP exemption, that exemption carves ESPs out from the access charge obligation when they “use incumbent LEC networks to receive calls from their customers,.”
  i. e., for ESP-bound traffic.”
  

The interexchange IP-PSTN traffic at issue here, on the other hand, is not “ESP-bound.” Rather, it is “PSTN-bound” in the exact same fashion as a traditional long distance telephone call.  Similarly, a VoIP service provider does not merely “use incumbent LEC networks to receive calls from their customers,”
 but uses the PSTN to terminate calls from their customers to non‑customers in other exchanges (IP-PSTN traffic), or to receive calls from non-customers in other exchanges (PSTN-IP traffic), just like traditional long distance telephone calls.
  For similar reasons, the Arbitrator in the recent Kansas Level 3 arbitration concluded that the ESP exemption does not apply to IP-PSTN traffic:

[The] position that the FCC’s enhanced service provider (“ESP”) exemption applies to IP-PSTN traffic is incorrect.  First, even if that exemption did apply, that would mean that an IP-PSTN carrier would be subject to end-user charges rather than access charges. . . . [The] proposal to subject interexchange IP-PSTN traffic to reciprocal compensation or to the FCC’s compensation scheme for “local” dial-up Internet traffic finds no support in the ESP exemption, even if that exemption applied.  In any event, the ESP exemption does not apply.

AT&T’s Policy Argument Is Backwards.  AT&T attempts to make a “policy” argument claiming “SBC’s proposal to apply access charges to all IP Enabled Traffic will impede the development of IP Enabled technology and services.”
 

AT&T, however, has the policy inquiry completely backwards.  The proper inquiry would be whether there is any economic justification to treat IP-enabled interexchange services differently than other interexchange services.  No such economic justification exists, however, nor has AT&T even attempted to provide any economic justification.  Moreover, federal law currently requires access charges for interexchange traffic, and does not subject such traffic to reciprocal compensation under Section 251(b)(5).  And federal law makes no distinction based on the technology used to deliver traffic to or from the PSTN.  AT&T provides no proof to support its assertion that a level playing field, whereby all interexchange traffic (including interexchange VoIP traffic) is subject to the same access charge regime, would somehow “threaten the efficient deployment of emerging technology and the services it brings.”
  To the contrary, applying different compensation mechanisms based solely on the technology used before or after the traffic is routed over the PSTN would arbitrarily encourage the deployment of a particular technology based on artificial regulatory incentives (like access charge arbitrage) rather than on the “merits” of the technology.  As the FCC stated, “IP technology should be deployed based on its potential to create new services and network efficiencies, not solely as a means to avoid paying access charges.”
  

Finally, the Commission does not have the discretion in this proceeding to rewrite Section 251(b)(5) of the 1996 Act or to create a new exemption from the FCC’s existing access charge regime for VoIP interexchange traffic that terminates on the PSTN.  Section 251(g) of the 1996 Act freezes the access charge rules for interexchange traffic that were in effect as of the enactment of the 1996 Act, “until such restrictions and obligations are explicitly superseded by regulations prescribed by the [FCC] after such date of enactment.”
  As explained above, those pre‑existing FCC rules require the application of access charges to both PSTN-IP-PSTN and IP-PSTN traffic, and thus those rules must continue to apply until expressly superseded by the FCC.  While the FCC is currently considering possible revisions to existing access charge obligations with respect to various types of IP-based traffic in its IP-Enabled Services NPRM, until the FCC adopts such revisions, the parties’ contracts must reflect the status quo, which SBC Missouri’ proposed contract language does -- and which AT&T’s proposed language emphatically does not.

The Commission Should Reject The CLEC Coalition’s

Proposal To Ignore The FCC’s Current Rules
The CLEC Coalition suggests that the ICA should remain silent on IP-PSTN and VoIP traffic until the FCC “provides more definitive guidance on the intercarrier compensation for IP-Enabled/VoIP traffic.”
  

While it is true that the FCC is currently considering the adoption of new rules regarding intercarrier compensation for IP-enabled (and all other) traffic, but that is no reason to duck the issues presented in this arbitration.  The issue before the Commission is the application of the FCC’s existing intercarrier compensation regime to IP-enabled traffic; if those rules change in the future, the parties can amend their contracts accordingly.  Moreover, the fact that the FCC’s rules may change in the future does not mean it would be improper to apply the existing rules.  If that were the case, then the parties’ agreements would not contain any prices or any intercarrier compensation terms at all, because the FCC is currently re-considering both its TELRIC pricing rules and all its intercarrier compensation rules.

As the Arbitrator concluded in the Level 3 arbitration, the parties’ agreement must reflect current federal law: 

[T]he pre-existing FCC rules require the application of access charges to interexchange IP-PSTN traffic, and those rules must continue to apply until expressly superseded by the FCC.  While the FCC is currently considering possible revisions to existing access charge obligations with respect to VoIP traffic in its IP-Enabled Services NPRM, until the FCC adopts such revisions, the Parties’ contract should reflect the status quo.

The Commission Should Reject MCI’s Proposal

MCIm claims that all VoIP traffic is “enhanced/information services” traffic and that it should be permitted to route it over local trunk groups and to apply what it calls a “Percent Enhanced Usage (“PEU”) factor” to determine reciprocal compensation.  The Commission should reject MCIm’s proposal because it is contrary to FCC rules, which provide that reciprocal compensation under Section 251(b)(5) of the Act applies to telecommunications traffic “except for telecommunications traffic that is interstate or intrastate exchange access, information access or exchange services for such access.”
  Thus, information/enhanced services traffic cannot be subject to reciprocal compensation, as MCIm proposes, because any such interexchange traffic would be interstate or intrastate access or (under MCIm’s assumption) information access.

In addition, MCI seeks to improperly apply the same rates for ISP-bound traffic to its enhanced/information services traffic.  As explained above, the FCC has specifically limited the rules for ISP-bound traffic to ISP-bound, and not to the various forms of traffic, which each have their own separate rules and compensation mechanisms, which MCIm would encompass in its overbroad and under defined definition of enhanced/information services traffic.

The Commission Should Reject Navigator’s Position

Although Navigator has not proposed competing language, Navigator’s position, as stated in the DPL, is contradictory.  Navigator appears to agree that interexchange traffic is subject to access charges.  However, Navigator then proposes that intraLATA toll calls should not be subject to access charges.  This makes no sense as interexchange calls can be both interLATA or intraLATA in nature.  Further, the FCC rules clearly state that interexchange calls are subject to access charges, regardless of whether they are interLATA or intraLATA.

The Commission Should Reject WilTel’s Position

Indicating that the FCC must decide the issue of the proper regulatory treatment of IP Enabled Traffic, WilTel “preserves the right to argue that IP-PSTN traffic should be subject to reciprocal compensation.”
  As explained above, this approach does not comport with the FCC’s current rules and must be rejected.

2.
MCIm RC 9


CC IC 6

MCIm 9:
Should SBC’s proposed true-up mechanism for ISP traffic be included in the agreement? 

SBC MO: 
(a) Should the rates be subject to a true-up upon the conclusion of state proceedings to rebut the 3:1 presumption? 

(b) Should the date for retroactive true-up of any disputes relating to the rebuttable presumption be set as the date such disputing Party first thought to rebut the presumption at the Commission?

CC IC 6:
Should the date for retroactive true-up of any disputes relating to the rebuttable presumption be set as the date such disputing Party first sought to rebut the presumption at the Commission?

The Commission should adopt SBC Missouri’s proposed language, which sets a true-up back to the date a party seeks relief from the Commission, because it is most consistent with the intent of the FCC’s ISP Remand Order.  Recognizing that some carriers are unable to identify ISP-bound traffic, and in order to “limit disputes and avoid costly efforts to identify this traffic,” the FCC “adopt[ed] a rebuttable presumption that traffic delivered to a carrier, pursuant to a particular contract, that exceed a 3:1 ratio of terminating to originating traffic is ISP-bound traffic that is subject to the compensation mechanism set forth in [the ISP Remand Order].”
  The FCC made clear that the 3:1 ISP presumption may be rebutted in proceedings before the state commission and provided for a true-up.
  The parties here disagree as to the appropriate  true-up period.

The parties should true-up compensation payments back to the date a party first sought appropriate relief from the Commission.  In balancing the interests between the parties, the FCC in the ISP Remand Order required LECs to continue paying the presumption notes, but specifically provided for a true-up:

During the pendency of any such proceedings, LECs remain obligated to pay the presumptive rates (reciprocal compensation rates for traffic below a 3:1 ratio, the rates set forth in this Order for traffic above the ratio), subject to true-up upon the conclusion of state commission proceedings.  

Unless the true-up applies at least back to the date relief was first sought from the Commission, the required true-up would be meaningless.  Moreover, SBC Missouri’s proposed language provides the parties contractual certainty as to the date a true-up will apply.  The timing of the true-up should be applied consistently to all carriers, regardless of which party rebuts the presumption.  In addition, making the true-up coincide with the start of the dispute will minimize the subsidization of reciprocal compensation payments on ISP-Bound Traffic, in accordance with the ISP Remand Order’s goal of reducing the economic distortions and arbitrage associated with the imposition of reciprocal compensation charges on ISP-Bound Traffic.
  

In the recent Kansas Arbitration, the Arbitrator adopted the language SBC Missouri is proposing here:

The arbitrator finds SBC’s position reasonable.  If the traffic is found to have been out of balance as of a certain date, not allowing compensation retroactive to that date could encourage the party with the most to loose to attempt to string out the dispute resolution process.

I.
Transit Service

Terms And Conditions Governing Transit Services Are 

Not Subject To Negotiation Or Arbitration Under The 1996 Act 

And Cannot Lawfully Be Imposed On An Interconnection Agreement


1.
AT&T IC 3



AT&T Sch. Of Prices 3



AT&T NIA 3



Charter GT&C 18a



CC IC 1



CC NIA 2



MCIm RC 18



MCIm NIM 26



Sprint IC 7



WilTel ITR 1b

AT&T (SBC MO) IC 3:
Should non 251(b) or (c) services such as Transit Services be negotiated separately?

AT&T Sch. of Prices 3:  
Should Transit rates, not provided under 251 be reflected in the Pricing Schedule? 

AT&T NIA 3:
Should the ICA include obligations for the provision of transit services?

SBC MO:
May AT&T arbitrate language relating to a non-251/252 service such as transit service that was not voluntarily negotiated by the parties?

AT&T NAI 4c:
Should SBC be permitted to limit AT&T’s right to interconnect at any technically feasible point?

SBC MO:
Should a non-251/252 service such as transit service be negotiated separately

Charter (SBC MO) GT&C 18a:
Should transit traffic be defined in the ICA?  

CC (SBC MO) IC 1:
Should non-251/252 services such as Transit Services be negotiated separately?

CC NIA 2:
(a) Should a non-251(b) or (c) services such as Transit Services be negotiated separately?


(b) If not, is it appropriate to include transit traffic in the definition of Section 251(b)(5) intraLATA toll traffic?

MCIm (SBC MO) RC 18:  
Should non-251(b) or (c) services such as Transit Services be negotiated separately? 

MCIm NIM 26:
For transit traffic exchange over the local interconnection trunks, what rates, terms and conditions should apply?

SBC MO:
Should a non-Section 251/252 service such as transit service be arbitrated in the Section 251/252 proceeding?

Sprint (SBC MO) IC 7:  
Should non 251(b) or (c) services such as Transit Services be negotiated separately? 

WilTel ITR 1b:
Should a non-251/252 service such as transit be negotiated separately?

The Commission should reject the CLECs’ proposed language, which concerns transit traffic,
 because transit traffic is neither governed by the 1996 Act, nor subject to negotiation and arbitration under the 1996 Act.

The only issues that are subject to arbitration Section 252 of the 1996 Act.  are those that arise out of the parties’ negotiations concerning the “terms and conditions of agreements to fulfill the duties described in paragraphs (1) through (5) of subsection [251](b) and this subsection [251](c).”
  Thus, unless the issue concerns the duties imposed by Sections 251(b) and (c) of the 1996 Act, it is not arbitrable.  This is confirmed by Section 252(c) (“standards for arbitration”), which provides that in resolving the arbitration issues, the State commission must “ensure that such resolution . . . meet[s] the requirements of Section 251, including the regulations prescribed by the [FCC] pursuant to Section 251” and “establish any rates for interconnection, services, or network elements according to subsection [252](d).”

Nothing in the 1996 Act requires incumbent local exchange carriers – or anyone else – to provide transit service.  Section 251(a)(1) provides that all telecommunications carriers (not just local exchange carriers or incumbent local exchange carriers) must “interconnect directly or indirectly with the facilities and equipment of other telecommunications carriers.”  As applied to SBC Missouri, this means that SBC Missouri must allow all requesting carriers either to interconnect directly with SBC Missouri’ network, by physically connecting the two networks for the mutual exchange of traffic, or to interconnect indirectly with SBC Missouri’ network, i.e., to connect with SBC Missouri’ network through a third party, if any, that is willing to provide transit service.  As applied to other telecommunications carriers, Section 251(a)(1) means that each of them must allow every requesting carrier to interconnect with its network either directly or indirectly, via the network of a third party, if any, that is willing to provide transit service.  

Section 251(a)(1) does not, however, require SBC Missouri, or any other carrier, to provide service between two carriers that wish to interconnect their networks indirectly.  It does not, in other words, guarantee (or imply) that indirect interconnection will always be available.  That is clear not only from the language of Section 251(a)(1) quoted above, but also from the fact (embodied in the language of Section 251(a) that immediately precedes subsection (1)) that the duty imposed by this provision is a “general duty of all telecommunications carriers” that applies to “all telecommunications carriers.”  Indisputably, the duty imposed by Section 251(a)(1) applies equally to all telecommunications carriers; that is what the language says.  But no one could possibly contend that Congress intended to require all telecommunications carriers to provide transiting service.  From this is necessarily follows that Section 251(a)(1) does not require anyone, including SBC Missouri, to provide transit service.

Furthermore, it would make no difference if Section 251(a)(1) did require transiting, because the requirements of Section 251(a) (as opposed to 251(b) and 251(c)) are not subjects for interconnection negotiations or arbitration.  Section 251(c), the provision that identifies the matters that incumbent LECs must negotiate, clearly states that interconnection negotiations under the Act are negotiations of the “particular terms and conditions of agreements to fulfill the duties described in . . .  subsection (b) and this subsection (c)” -- not subsection (a).

Nor does Section 251(c)(2) of the 1996 Act require transiting.  Section 251(c)(2)  requires SBC Missouri to provide “interconnection with the local exchange carrier’s network” and to “interconnect . . . with the facilities and equipment of other telecommunications carriers”; it does not require SBC to provide a connection between other carriers’ networks or to act as a middleman to transport traffic to and from CLEC’s and the third parties’ networks.
  If Congress had wanted to make transiting a statutory duty, it could readily have done so.  Yet Congress included no such requirement in the 1996 Act.

Thus, the 1996 Act does not require incumbent local exchange carriers to negotiate, and does not authorize state commissions to arbitrate, terms or conditions for transiting as part of an interconnection agreement made pursuant to the Act.  This conclusion has important implications for this proceeding – it means the Commission must decline to impose transiting language on the M2A – but it does not have the cosmic implications CLECs might suggest.  SBC Missouri will continue to offer transit service for carriers that wish to use SBC Missouri’s network to reach third party carriers.  The terms on which SBC Missouri offers transit service are contained in a separate commercial agreement that is outside the scope of a Section 251/252 arbitration and interconnection agreement.  SBC Missouri will negotiate the terms of that agreement, but not under the aegis of Sections 251 and 252 of the 1996 Act.
  And the fact that transit service is not subject to arbitration under the 1996 Act does not imply that the Commission is without authority to regulate the service, only that it cannot do so in a proceeding under the Act.

If the Commission Arbitrates Terms and Conditions Governing Transit Service,

It Should Adopt the Terms and Conditions Proposed by SBC Missouri
In the event the Commission determines that transiting is an arbitrable issue over SBC Missouri’ objection and that the ICA should include transiting terms and conditions, SBC Missouri has provided contract language to provide clarity and certainty as to each party’s responsibilities.
  In addition, SBC Missouri below sets out its position on the other transiting issues raised in this proceeding.  In doing so, however, SBC Missouri, does not waive its objections to transiting being treated as an arbitrable issue under the Act and expressly reserves its right to appeal the Commission’s determination that such services are subject to Sections 251/252 of the Act and that it has arbitration jurisdiction over transit services.

2.
AT&T IC 3a, b and c

AT&T IC 3a:

What is the proper method of intercarrier compensation for transit traffic?

AT&T IC 3b:

What other obligations exist between the Parties concerning transit traffic?

AT&T IC 3c:

Should the ICA include terms addressing AT&T as a transit provider? 

The Commission should reject AT&T’s proposed language, which provides terms for AT&T’s transit of third party-originated traffic to SBC Missouri, because (1) the Commission cannot properly impose transiting language on the parties’ interconnection agreement over SBC Missouri’ objection; and (2) SBC Missouri has not agreed to receive transited traffic from AT&T, and cannot lawfully be required to do so.

AT&T is asking the Commission to require SBC Missouri to receive transited traffic from AT&T at the parties’ point of interconnection, but identifies no statute, rule or other source of law that requires it.  The 1996 Act requires the Commission to resolve the arbitration issues in a manner that “meet[s] the requirements of Section 251, including the regulations prescribed by the [FCC],” and the Commission cannot resolve this issue in AT&T’s favor and at the same time adhere to that mandate, because AT&T does not even purport to tie its request to any requirement in Section 251.  Instead, AT&T relies solely on a policy argument, and its policy argument does not hold water.

Specifically, AT&T contends it should be afforded the opportunity to offer CLECs, CMRS providers and independent telephone companies’ transit service . . . in competition with transit services offered by SBC.”
  SBC Missouri does not disagree with that, but AT&T has that opportunity, regardless whether it can transit traffic to SBC Missouri.  Indeed, AT&T acknowledges that “the preponderance of traffic [for which it would provide transit service] would be exchanged with carriers other than SBC”
 and that “the primary purpose of AT&T’s offering competing transit service would be to indirectly interconnect two non-SBC carriers.”
  AT&T maintains, however, that in order for its transit offering to be “viable,” such carriers “must be able to have incidental amounts of traffic terminated to SBC.”
  AT&T does not explain why that is, however, or how it could even be true.  If a third party carrier is directly interconnected with SBC Missouri, why would that carrier ever route traffic to SBC Missouri -- even in “incidental amounts” through AT&T?  All that would accomplish would be to increase the originating carrier’s costs.
  SBC Missouri prefers to directly interconnect with all other carriers, and has the necessary interconnection agreements in place to be able to exchange traffic directly with such third party carriers.
  Consequently, those carriers have no need to transit their traffic through SBC Missouri, and SBC Missouri has no need to transit the traffic through AT&T.

3.
Charter 18b

Charter/SBC MO GT&C 18b:
Which Party’s definition for [“transit traffic”] is correct?  


In the event the Commission determines that transit traffic should be addressed in the agreement, SBC Missouri’s transit services agreement should be adopted.  The definition for “transit traffic” in that agreement is more specific and should be adopted.

J.
Traffic Exchanged Without CPN
1.
AT&T IC 6a and b


MCIm RC 7


WilTel IC 3

AT&T/SBC MO IC 6a:  
What terms and conditions should govern the compensation of traffic that is exchanged without the CPN necessary to rate the traffic?

AT&T (SBC MO) IC 6b:  
Should CPN be sent with all categories of traffic, including Section 251(b)(5) Traffic, IntraLATA Toll Traffic, Switched Access Traffic, and wireless traffic? 

MCIm RC 7:
When CPN is unavailable, what processes should apply for assessing percent local usage to determine appropriate termination rates?

SBC MO:
In the absence of CPN, what methods should the Parties use to jurisdictionalize the traffic for the purposes of compensation?

WilTel/SBC MO IC 3:
What terms and conditions should govern the compensation of traffic that is exchanged without the CPN necessary to rate the traffic?

SBC Missouri’s proposed language, which addresses how traffic exchanged without Calling Party Number (“CPN”)
 information should be compensated, because it is appropriately tailored to minimize such traffic and to promote accurate billing.
The Parties recognize that some traffic may be exchanged that does not contain CPN (for instance, the small of amount of traffic originated off the SS7 network via a rural multi-frequency network may not contain CPN).  In such situations, the parties have agreed on the appropriate treatment of unidentified traffic so long as that traffic constitutes less than 10% of all traffic delivered from one carrier to another.  Such unidentified traffic will be billed on a Percent Local Usage (“PLU”) basis using a PLU factor.
  But the parties disagree on the appropriate course of action when one carrier delivers more than 10% of its traffic without CPN.  

The Commission should adopt SBC Missouri’ proposed language, which is the same language currently contained in the M2A, because it provides appropriate incentives for prompt resolution.  It allows a party one month to correct the conditions causing it to send excessive levels of traffic without CPN.  If the party fails to correct the problem after one month, that party is charged terminating access rates for the excess traffic it delivers without CPN.  As long as no one is trying to game the system by intentionally stripping CPN from intraLATA toll calls that originate on it network, the percentage of traffic that does not contain CPN will rarely if ever exceed 10%.
  A percentage greater than 10% indicates a serious problem that a carrier should quickly address. 

The Commission should reject AT&T and MCIm’s proposal because it would allow a carrier to continue to bill excessive traffic without CPN on a PLU basis, without any timeframe for correcting the problem.  Faced with an uncooperative CLEC, SBC Missouri’ only recourse would be dispute resolution.  Yet their proposed language has no provision for dispute resolution, nor does it give any indication as to when dispute resolution could be invoked.
  Moreover, their proposed language improperly provides and incentive for carriers to deliberately pass traffic without CPN.  By “stripping” the CPN from their intraLATA toll calls, such carriers would be billed for those call based on the proxy PLU.  This would create an arbitrage opportunity by which carriers could game the compensation regime by paying reciprocal compensation on their intraLATA toll calls instead of the higher access rates that should apply.  

Finally, AT&T’s reliance on the Virginia Arbitration is misplaced because SBC Missouri’ proposal here is not the same as Verizon’s proposal was there, because SBC Missouri’ proposal allows time to correct the problem that led to the missing CPN, while Verizon’s proposal did not.

K.
Other Issues

1.
AT&T IC 4

AT&T/SBC MO IC 4:
Should AT&T be able to Charge an intrastate intraLATA access rate higher than the Incumbent? 


The Commission should adopt SBC Missouri’s proposed language that caps CLEC intrastate switched access rates at those contained in SBC Missouri’s intrastate switched access rates, because it is consistent with longstanding Commission Orders.  In Case No. TO-99-596, the Commission determined on an interim basis that a CLEC’s intrastate switched access charges may not be higher than the incumbent LEC’s charges in each exchange, except under very specific circumstances.  In Case No. TR-2001-65, the Commission made the cap permanent:

. . . applications for certificates of service authority to provide basic local telecommunications service as a competitive company shall be granted only on condition that the applicant shall not charge rates except for exchange access service in excess of those charged by the incumbent local exchange carrier in each exchange within its service area, except as the Commission may otherwise authorize upon a showing that higher access rates are justified by costs.
   

The Commission should reject AT&T’s and MCIm’s proposed language because it is inconsistent with Commission requirements.  In addition, in a recent Kansas Arbitration, the Arbitrator reached the same conclusion previously reached by the Missouri Commission:

The Arbitrator strongly disagrees with AT&T’s claim that market forces affect access charge pricing.  There is no market for access.  The local service provider chosen by the customer has a monopoly on access to that customer.  Nevertheless, AT&T’s rates are not determined by the Commission.  AT&T has previously extolled the virtue of symmetry with respect to reciprocal compensation for another issue.  The Arbitrator finds that for purposes of this interconnection agreement it is reasonable that the parties charge symmetrical intraLATA access charges.  SBC’s position is adopted.


2.
MCIm RC 16



Navigator IC 2



Sprint IC 8

MCIm RC 16:
Should the contract preserve the outcome of any order from the FCC affecting compensation for ISP traffic?

SBC MO:
Is it appropriate to include a specific change in law provision to address the FCC’s NPRM on inter-carrier compensation?

Navigator/SBC MO IC 2:
Is it appropriate to include a specific change in law provision to address the FCC’s NPRM on Intercarrier Compensation?

Sprint/SBC MO IC 8:
Is it appropriate to include a specific change in law provision in the Intercarrier Compensation Appendix to address the FCC’s NPRM on Intercarrier Compensation?

The Commission should adopt SBC Missouri’s proposed language which includes additional change of law provisions to address the FCC’s intercarrier compensation and NPRM, because in order to ensure a smooth transition to whatever changes the FCC orders. 

The FCC clearly acknowledged that the compensation mechanism contained in its ISP Remand Order was meant to be interim, with more direction to follow as a result of the NPRM:

Because the record indicates a need for immediate action with respect to ISP-bound traffic, however, in this Order we will implement an interim recovery scheme that:  (i) moves aggressively to eliminate arbitrage opportunities presented by the existing recovery mechanism for ISP-bound traffic by lowering payments and capping growth; (ii) initiates a 36-month transition towards a complete bill and keep recovery mechanism while retaining the ability to adopt an alternative mechanism based on a more extensive evaluation in the NPRM proceeding.

By acknowledging that a change of law event is forthcoming upon release of the FCC’s pending Intercarrier Compensation Order, parties to the ICA can continue to operate with contractual certainty as to when and how that order will be implements.


3.
AT&T IC 2b



MCIm 11



CC NIA 8



AT&T IC 2a and 2b

AT&T (SBC) IC 2b:  
Should AT&T have the sole obligation to enter into compensation arrangements with third party carriers that terminate traffic to AT&T when SBC MISSOURI is the ILEC entity providing the use of the end office switch (e.g., switching capacity) to such third party carrier, and if it does not enter into such arrangements, should it indemnify SBC when the third party carriers seek compensation from SBC?

MCIm RC 11
Should CLEC have the sole obligation to enter into compensation arrangements with third party carriers that terminate traffic to CLEC when SBC MISSOURI is the ILEC entity providing the use of the end office switch (e.g., switching capacity) to such third party carrier, and if it does not enter into such arrangements, should it indemnify SBC when the third party carriers seek compensation from SBC?

CC NIA 8:
Should the interconnection agreement require SBC to interconnect with CLEC via a third party carrier and send traffic destined to CLEC through a third party transit provider?

AT&T IC 2a:
Should SBC be permitted to dictate in this interconnection agreement a requirement that AT&T enter into agreements with third party carriers?

AT&T IC 2b:
Should SBC be protected from liability when carriers depend on SBC for records with all relevant information needed to bill the correct party and to validate bills they receive?

AT&T IC 2a:
Should SBC be permitted to dictate in this interconnection agreement a requirement that AT&T enter into agreements with third party carriers? 

AT&T IC 2b:
Should SBC be protected from liability when carriers depend on SBC for records with all relevant information needed to bill the correct party and to validate bills they receive? 

SBC MO:
Should AT&T have sole obligation to enter into compensation arrangement for third party carriers that terminate traffic to AT&T when SBC is the ILEC entity providing the use of the end office switch (e.g., switching capacity) to such third party carrier, and if it does not enter into such arrangements, should it indemnify SBC when the third party carriers seek compensation from SBC?

SBC MO 11 a:
What is the appropriate compensation for wholesale local switching.

SBC MO 11b:
Should MCIm have sole obligation to enter into compensation arrangement for third party carriers that terminate traffic to MCIm when SBC MISSOURI is the ILEC entity providing the use of the end office switch (e.g., switching capacity) to such third party carrier, and if it does not enter into such arrangements, should it indemnify SBC MISSOURI when the third party carrier seek compensation from SBC MISSOURI?

The Commission should adopt SBC Missouri’s language, which requires MCIm to enter into compensation agreements with third party carriers with whom it exchanges traffic when that third party obtains end office switching capacity from SBC Missouri.  The respective parties should seek compensation directly from the originating carrier, not SBC Missouri as the ILEC entity providing the use of the end office switch.

MCIm’s language should be rejected because it improperly gives it the right, on a default basis to bill SBC Missouri as the originating carrier when “call records information” is not provided (e.g., when the originating carrier is a CLEC working out of another ILEC’s switch).  MCIm should not be permitted to distort the billing process by billing SBC Missouri when SBC Missouri is not the originating carrier.  No only is such default billing inconsistent with MECAB guidelines, it is also directly contrary to the Commission’s new Enhanced Record Exchange Rule, which codifies the business relationship under which “the originating carrier, not the transiting carrier is responsible for payment of call termination.”
  Moreover, SBC Missouri should be indemnified from any form of compensation to the third party carrier as SBC Missouri should not be required to function as a billing intermediary or clearing house.


4.
MCIm RC 1

MCIm RC 1:
Which Party’s description of local switching should be included in the agreement?


The Commission should reject MCIm’s proposed language, which characterizes local switching with the outdated nomenclature of “unbundled local switching,” should be rejected because it is inconsistent with federal law.  In light of the TRO and TRRO, local circuit switching is no longer required to be provided on an unbundled basis.
  Therefore, the usage of “unbundled” no longer applies.  SBC Missouri’s proposed language accurately characterizes the local switching as “wholesale local switching." 


5.
MCIm RC 14

MCIm RC 14:
Should the Parties follow MECAB guidelines for billing special access and meet point traffic?

SBC MO:
Is it appropriate to include terms and conditions for special access as a dedicated private line service in the Reciprocal Compensation Appendix?


The Commission should reject MCIm’s proposed language, which provides that special access shall be on a meet point billing basis pursuant to MECAB guidelines, because MCIm’s language is incorrect.  Special access (e.g., T1, DS1, DS3) is a dedicated private line service that provides a point-to-point connection between two parties, that does not use the public switched telephone network.  As such, intercarrier compensation does not apply and such references to special access should not be included in the Reciprocal Compensation Appendix.


6.
MCIm RC 11 a and b

MCIm RC 11a:
Should intra-switch UNE-P calls be compensated differently than other traffic?

MCIm RC 11b:
Should intra-switch UNE-P calls be exempted from requirements to pay reciprocal compensation:

The Commission should adopt SBC Missouri’s proposed language because traffic that originates or terminates to a telecommunications provider that has purchased SBC Missouri’s local switching should be compensated the same as other traffic that originates and/or terminates via a facility-based provider.  


MCIm’s proposed language should be rejected because it improperly asserts that it is entitled to terminating compensation on intra-switched traffic that originates from an SBC Missouri end user when MCIm has purchased local switching from SBC Missouri on a wholesale basis.  On an intra-switched call when SBC Missouri’s end user originates a call that terminates to an MCIm end user (when MCIm has purchased local switching from SBC Missouri) there is no switching function performed on the terminating end.  Accordingly, MCIm has not provided SBC Missouri any switching service that merits compensation.  Under such calls exchanged under the M2A, SBC Missouri and MCIm do not currently exchange reciprocal compensation for intra-switched calls.  The successor ICA from this arbitration should continue to appropriately apply reciprocal compensation only in those instances where a carrier is providing a terminating switching function on behalf of another LEC.


In the recent Kansas Arbitration, the Arbitrator adopted the language SBC Missouri is proposing here stating “intuitively it makes sense that costs are not incurred if the call is switched within the same switch.  Switching is an unbundled network element in transition period the Arbitrator adopts SBC’s position.”


7.
Charter NIM 2



Charter ITR 2b



Charter ITR 3b

Charter NIM 2:
Should this Appendix NIM contain terms and conditions for reciprocal compensation?

Charter ITR 2b:
Should this Appendix ITR contain terms and conditions for reciprocal compensation?

Charter ITR 3b:
Should this Appendix ITR contain terms and conditions for reciprocal compensation?


The Commission should reject Charter’s proposed language because issues related to compensation are addressed in the Reciprocal Compensation Appendix.  All terms related to reciprocal compensation should be contained in that Appendix and not disbursed throughout the agreement.

VII.
Collocation  – Physical and Virtual

A.
Collocation Power Metering


1.
AT&T/SBC MO P COLLO 1



MCIm/SBC MO P/V COLLO 2

AT&T/SBC MO P COLLO 1:
Should AT&T, at its option, be allowed to implement power metering in its collocation space in SBC Missouri’s locations?

MCIm/SBC MO P/V COLLO 2:
Should MCIm be charged on a metered basis for power in Collocation spaces?


The Commission should reject the “power metering” proposals of both AT&T and MCIm.
  CLECs order and should pay for the power capacity they order, not the power they may not ultimately expend.  While AT&T and MCIm profess to the merits of various power metering approaches, they cannot agree on any specific one, and they fail to point out that each approach has significant flaws.  Indeed, neither CLEC provided third-party verification or any other empirical data demonstrating that any of the three approaches would yield accurate and reliable results.  Neither CLEC presented evidence suggesting that the FCC was wrong when it specifically declined to order power metering, nor did they accurately portray how other state commissions had recently addressed this issue.


First, certain items are not in dispute.  For example, “it is common engineering practice to design the DC Power Delivery infrastructure for the ultimate demand of the equipment to which the power cables are being installed.”
  Moreover, the Missouri Collocation tariff, in referencing the term “DC Power Consumption,” specifically provides that “[t]he DC Power Charge consists of use of the DC power system, with AC input and AC backup for redundant DC power expressed on a per amp basis.” (emphasis added).  MCIm conceded at the hearing that the industry usage of “redundant DC power” is associated with the amount of power provided at a capacity level, not the amount of power actually used, i.e., “the sum of the two feeds [A & B leads] capacity.” Tr. 108.  For this reason, it is not the case, as MCIm suggested, that the tariff would not enable billing for redundant power (i.e., power capacity) provided to the CLEC per its order.


Second, AT&T cannot settle on one of three proposed architectures, while MCIm is “not proposing a specific architecture here.” Tr. 1094.  Yet, both hang their hats on a single jurisdiction’s failed experience with a single method.  MCIm points to Illinois and regards it as “demonstrate[ing] the feasibility of MCIm’s proposal”
 while AT&T claims that “such an arrangement has been working in Illinois for some time.”
  Neither, however, squarely addressed SBC Missouri’s evidence demonstrating that the “return side power metering” methodology employed in Illinois is not accurate, in large part because significant amounts of current flow to the CO grounding system.
  As Mr. Pool explained, the “DC current leaking to ground bypasses the return-side measuring devices and is therefore not measured.  Thus, a ‘return side’ metering system will never accurately measure CLEC power usage.”
  In addition, he explained that Telcordia Technologies had concluded both that “it is not possible to obtain accurate power metering on the return side of the DC distribution” and that “[i]t seems that the error in metering could be about 30%-50% of the measured values.”
  MCIm knew of no contrary third-party analysis. Tr. 1108.


Third, AT&T’s and MCIm’s reliance on other jurisdictions is likewise unavailing, as SBC Missouri has pointed out.
  The Texas Commission’s 2003 Order did not order power metering, but rather, that SBC Texas use one of three charging options, only the last of which referred to power metering and, even then, only “establishment of a mutually agreeable metering arrangement.”
 Tr. 1090-91.  While the Texas Commission in February, 2005, recently directed the parties to work collaboratively to establish metering, that provides no basis for this Commission to adopt either AT&T’s or MCIm’s proposed contract language.  And, while MCIm also pointed to South Carolina, that state’s commission actually allowed CLECs “the option to purchase power directly from an electric company”
 which is not an option the CLECs here have pursued - even though MCIm stated that it did not believe there is a reason why it could not be done. Tr. 1154.  


Finally, SBC Missouri presented substantial evidence that the other two potential methods advanced by AT&T are deficient and should not be implemented.  Split Core Transducers are sensitive to magnetic fields from adjacent cables and must be calibrated to compensate for any interference.  Furthermore, varying amounts of power traveling through adjacent cables or equipment cause varying amounts of interference and make accurate calibration very difficult.  Thus, additional calibration is required any time equipment or cabling emitting a magnetic field is placed or removed within the vicinity of the SCT.  The second device identified by AT&T is the hand-held meter which is a device that can be used to measure the amount of power used at a single point in time.  However, the hand-held meter method assumes that the usage identified in that circumstance remains uniform over a period of time.  Even apart from the fact that such a method does not reflect actual power usage, the hand-held meter method is a costly and manual process.

For these reasons, the Commission should reject each of these CLECs’ positions and proposed language. 
B.
Decommissioning


1.
CC (XO ONLY) P/V COLLO 5

CC (XO ONLY) P/V COLLO 5:
Should the ICA delineate specific requirements for partial collocation space decommissioning and removal of unneeded cables and equipment?

XO-ONLY ISSUES on agreed language

 
The Commission should approve SBC Missouri’s proposed language regarding the costs associated with cable removal and project management fees.  No other CLEC Coalition member (indeed, no other CLEC at all) opposes this language, and XO’s reasons are insufficient.


XO is wrong when it claims that when a CLEC pull the unused cable up above the cage, “SBC may remove it.”
  SBC Missouri is contractually required to remove the cable; such removal is not merely an option.  Agreed-upon language in the Power Reduction (Section 2.23.3) and Interconnection Termination Reduction (Section 2.23.4) portions of the agreement specifically states that SBC Missouri “will perform the power cable removal work above the rack level” and “will perform the interconnection cable removal work above the rack level” (respectively) (emphasis added).    


XO is likewise wrong that “SBC can just leave the unused cable above the cage, and then use it in the future.”
   First, the contract forecloses that option.  Second, the notion of reuse wrongly assumes that any future need will require the same type and length of cabling.  Third, leaving disconnected cabling in the cable racking would eventually congest or clog the cable rack, thus ultimately blocking the path for SBC Missouri as well as other CLECs.  Finally, splicing of the cable in the racking would create the risk of electrical and fire hazards.

XO’s challenge to SBC Missouri’s proposed project management fee is likewise without merit.  No other CLEC challenges that charge, which represents the general engineering and central office management coordination and other activities that are not recovered in the elements identified by XO.
  Additionally, it is quite reasonable that the many tasks that must be accomplished in decommissioning space be properly managed, so that the vacated space may be made immediately ready for another CLEC.
    

C.
Reports


1.
CC P/V COLLO 6

CC P/V COLLO 6:
Should the ICA include requirements that SBC-Missouri provide to CC, at CC’s request, various collocation reports necessary for the CC to perform its ongoing activities?


The Commission should reject the CLEC Coalition’s language proposing detailed information about their collocation arrangements.  When SBC Missouri explained that it already provides all of the information a CLEC needs and that the information is posted online for access to by all CLECs for a small fee ($25),
 the CLEC Coalition complained about the fee.  The fee is fair and reasonable, given the higher actual cost of the report and that the report provides the same information that CLECs have access to when SBC Missouri turns over their frame termination information after the collocation arrangement is installed.
  

D.
Picking and Choosing Between ICA and Tariff


1.
CC P/V COLLO 7



CC P/V COLLO 8



CC P/V COLLO 9



WilTel P COLLO 1

CC P/V COLLO 7:
Should the Collocation Appendix, in addition to incorporating the requirements of the Collocation Tariffs, contain additional contract language addressing situations on which the Tariff is silent?

CC P/V COLLO 8:
Should the terms and conditions concerning collocation be governed by the current SBC Missouri Local Access Tariff (Physical Collocation and Virtual Collocation) , supplemented by Appendix Collocation, or should all the terms be contained in the Agreement?
CC P/V COLLO 9:
Should SBC be permitted to implement new collocation rates that are contrary to, or omitted from, the current collocation tariff, absent cost studies or other justification for same?
WilTel P COLLO 1:
Should this agreement prohibit WilTel from ordering physical collocation by other means, such as pursuant to tariff?

SBC MO:
Should this agreement provide the sole and exclusive terms for ordering Physical Collocation?


The Commission should approve SBC Missouri’s proposed language that if a CLEC wishes to request or continue collocation arrangements via the interconnection agreement, it is free to do so, but that it cannot also request them or continue them through the tariff.  A CLEC must reasonably be expected to choose which among the two it wants, for all rates, terms and conditions associated with its collocation arrangements.  In other words, a CLEC should not be allowed to arbitrage its orders so as to pick and choose between whichever of the two vehicles it wants.  The CLECs have not provided any competing language.
  

 
SBC Missouri’s proposed Collocation Appendix adequately covers all aspects of collocation, so as to ensure consistency across its 13 state region and to be in line with all other Section 251 product offerings in the ICA that each have their terms, conditions, and rates outlined in appendices.  The appendix includes all of the rates, terms and conditions of the approved collocation tariff. 


Thus, the Commission should rule that CLECs are not able to intertwine terms and conditions between the Collocation Tariff and the Collocation Appendix.  SBC Missouri developed an Appendix to the ICA that was based on the rates and terms of the Collocation Tariff to help with consistency across all of its operating states.  And, in many respects, the language included in the Appendix to the ICA is much clearer and distinct than that of the tariff.  However, it is the choice of the CLEC which one to choose.  


2.
WilTel P COLLO 14

WilTel P COLLO 14:
Should SBC be permitted to re-price in accordance with this ICA any existing collocation arrangements that WilTel ordered pursuant to a tariff and not pursuant to this ICA or a pre-existing ICA?

SBC MO:
Should WilTel be allowed to keep embedded base rates for collocation?


The Commission should reject WilTel’s proposed language that would allow it to apply the collocation rates offered within the agreement to any existing arrangements that were ordered under tariff only “at its sole option and discretion.”  WilTel has already agreed to language stating (in Section 17.4.1) that “[t]he parties agree that the Collocation Rates shall apply, on a prospective basis only, beginning on the Effective Date of this Agreement.”  WilTel also agrees that the “new rates in this Agreement should apply prospectively for existing collocation services ordered under a previous interconnection agreement which this Agreement will be superceding.”
  


The rates should apply on a going-forward basis to all existing arrangements, whether those placed via ICA or tariff, and certainly not those tariffed arrangements only “at [WilTel’s] sole option and discretion.”  Otherwise, WilTel will have its cake and eat it too, because while it professes that SBC Missouri “has no basis to transfer [tariffed] arrangements to this Agreement,” it also says “[i]f, on the other hand, WilTel chooses to transfer such collocation arrangements from tariff arrangements to this Agreement, then WilTel should be free to do so.”
  This is precisely the kind of arbitrage that the Commission should not allow.   

E.
Technically Feasible, Multi-Functional and Necessary Equipment


1.
WilTel P COLLO 2

WilTel P COLLO 2:
Should a presumption of technical feasibility of a collocation arrangement arise if any state commission has mandated such an arrangement?

SBC MO:
Should the FCC standard in determining  technical feasibility be applied in the appendix?


SBC Missouri’s proposed language is based squarely on the governing FCC rule and thus should be approved by the Commission.
  The Commission should reject WilTel’s proposed language, which emphasizes that the collocation is technically feasible if it has been “mandated by any state commission.”  The governing FCC Rule 51.321 makes no such reference.  Instead, Rule 51.321(c) provides that a CLEC “seeking a particular collocation arrangement, either physical or virtual, is entitled to a presumption that such arrangement is technically feasible if any LEC has deployed such collocation arrangement in any incumbent LEC premises.”  Moreover, WilTel’s language is unnecessary because, to the extent that an arrangement may be deployed as a consequence of a final, nonappealable state commission order, the FCC’s rule would be applicable to it.


2.
WilTel P COLLO 9

WilTel P COLLO 9:
Must SBC allow WilTel to collocate multi-functional equipment under this Appendix?

SBC MO:
Should equipment that is to be collocated serve other purposes than what is listed in this appendix?


The Commission should approve SBC Missouri’s language.
  Only that language – which focuses on the word “solely” - reflects the “if and only if” provisions of the FCC’s Rule 51.323(b)(3) regarding the collocation of multifunctional equipment.
   SBC Missouri should not be vulnerable to claims that other types of equipment may be collocated.  Notwithstanding WilTel’s selective citation to paragraph 32 of the FCC’s Collocation Remand Order, the same order later squarely rejects CLECs’ requests to collocate “a vast array of multi-functional equipment without regard to the effect such actions would have on the incumbents’ ability to use and manage their own property.”  (Collocation Remand Order, para. 45).  Thus, neither the collocation of “traditional circuit switches” or equipment used “only to deliver information services” would qualify. (id., paras. 48-49).


3.
WilTel P COLLO 11

WilTel P COLLO 11:
(a) Is it reasonable to allow SBC to determine at its discretion whether WilTel’s equipment is necessary for interconnection or access to UNEs? 

(b) Is it reasonable to allow SBC to expel WilTel from the space and invoke other drastic remedies during a bona fide dispute over equipment?

SBC MO:
(a)Should  WilTel be allowed to collocate equipment that SBC believes is not necessary for interconnection or access to Lawful UNEs?

(b) Should non-removal of equipment, that is not compliant with the terms of this Appendix, be considered a violation of  terms of this Appendix?


The Commission should approve SBC Missouri’s language to the effect that a requested collocation must be necessary for interconnection or access to UNEs, as the language is consistent with the FCC’s collocation rules.
  The Commission should not approve WilTel’s language proposing that non-compliant equipment be left in place during WilTel’s dispute.  There is no question that the equipment must be necessary,
 but WilTel’s proposed language fails to address that requirement.  Moreover, it is of no consequence that SBC Missouri might rest its objection upon its “belief” on what is necessary.  The agreed-upon “determines” language in the very next clause (“or determines that the Collocator’s equipment does not meet the minimum safety standards”) is no less predicated on SBC Missouri’s having formed a belief (albeit, about safety). 


In Rule 51.323(c), the FCC has expressly provided that there are certain grounds on which an ILEC may not deny collocation (e.g., safety or engineering standards more stringent than those applied to the ILECs’ own equipment, and/or failure to comply with performance standards).  However, whether an ILEC believes certain equipment is “necessary” is not one of them.. An ILEC is expressly permitted to object to such collocation.
  In doing so, however, the ILEC  must then “prove to the state commission that the equipment is not necessary for interconnection.”  If the state commission determines that an ILEC is wrong in its belief, the equipment will be allowed to be collocated, but not otherwise.

F.
Damaged Space


1.
WilTel P COLLO 4

WilTel P COLLO 4:
Should SBC waive non-recurring charges associated with establishing substitute space if WilTel is required to relocate due to damage caused by SBC or its contractors?

SBC MO:
Should SBC be required to waive non-recurring charges should the CLEC be required to relocate due to damage in the Dedicated Space used in Collocation.


The Commission should reject WilTel’s language proposing that no nonrecurring charge will be assessed for a new arrangement where the original arrangement was damaged “caused in whole or in part” by SBC Missouri.  Both Parties have agreed on language that obligates SBC Missouri, upon the Collocator’s election, to provide the Collocator a comparable substitute collocation arrangement at another mutually agreeable location, at the applicable nonrecurring charges for that arrangement and location.  


While WilTel’s proposed language suggests that there is a difference if the damage was caused by SBC Missouri, there is not. The Dedicated Space where WilTel’s collocation facilities are located are fully insured.  It does not matter if the damage was caused by WilTel, SBC Missouri or a Third Party, insurance will pay for the damage.  SBC Missouri will assess the appropriate charges for the relocation, but insurance will reimburse WilTel in such a scenario.  It would be improper and unreasonable for WilTel to receive both an insurance payment for relocation costs and a credit from SBC Missouri.
  Moreover, WilTel’s language is overbroad, for it would apply no charge even where SBC Missouri may have been only at fault “in part” and WilTel’s actions also may have contributed to the damage as well.

G.
Pulling Cabling


1.
WilTel P COLLO 5

WilTel P COLLO 5:
Is it reasonable to expect SBC to supply, pull and install connection cabling at WilTel’s request?

SBC MO:
Should SBC be required to supply, pull and install connection cabling at the Collocator’s request?


The Commission should reject WilTel’s proposed language – by WilTel’s own admission, it would “delegat[e]” work to SBC Missouri that WilTel (and every other CLEC) can do for itself.
  WilTel does not deny that the connection cable and associated equipment are owned by the CLEC and that cable pulling is directly related to the management of the CLEC’s network.
  It is of no consequence that WilTel “would expect to pay”  SBC Missouri for the work,
 as there appears to be no language proposed by WilTel that would do so.  


2.
WilTel/SBC MO P COLLO 8

WilTel/SBC MO P COLLO 8:
Should SBC be required to pull the Interconnection Arrangement(s) cables from the entrance manhole(s) to the Collocator at its equipment in the Dedicated Space or POT Frame.


The Commission should reject WilTel’s proposed language, as it wrongly confuses two types of cabling (interconnection and entrance facilities).  After the Collocator pulls its entrance facilities – not “Interconnection Arrangement cables” - into the manhole with sufficient length in the cable,  SBC Missouri will extend these facilities through the cable vault  to the dedicated space.  Nonetheless, given that WilTel’s language misstates the matter, it should be rejected.

H.
Insurance


1.
WilTel P COLLO 6

WilTel P COLLO 6:
What insurance requirements should WilTel require of its contractors?

SBC MO:
Should the Collocator  require all contractors to carry the same insurance requirements?


The Commission should approve SBC Missouri’s language proposing that WilTel maintain the same insurance requirements as all other CLECs.  It should not approve WilTel’s open-ended language that would allow WilTel to obtain insurance in coverage amounts “to be determined at Collocator’s discretion.”  The mere fact that no other CLEC objects to SBC Missouri’s language demonstrates its reasonableness.  And WilTel is dead wrong when it suggests that the insurance requirement “would impact WilTel and other CLECs.”
  The fact is that WilTel’s proposal seeks to advantage itself over all other CLECs.  Moreover, WilTel’s language is overly broad on its face – it would allow WilTel to procure insurance in a coverage amount as little as $1, for the language prescribes no minimum level at all.    

I.
Disputes


1.
WilTel SBC MO P COLLO 7

WilTel/SBC MO P COLLO 7:
Should all billing disputes and payment related matters be handled in accordance with the General Terms and Conditions?


The Commission should reject WilTel’s proposed language regarding billing disputes.  The billing and dispute language is specific to caged, shared cage, cageless and caged common collocation arrangements, allowances for interruptions, details for investigative reports, and many more provisions that the General Terms and Conditions section of the ICA do not specifically reference.  Moreover, unlike UNEs or Resale, Collocation deals with real estate and construction that cannot be dealt with in a like manner.
  No other CLEC presents the issue WilTel advances. 


2.
WilTel P COLLO 12

 WilTel P COLLO 12:
Should SBC be permitted to refuse to allow WilTel to place new collocation service orders during the pendency of any bona fide dispute over a separate collocation service order?  If so, at what point in time should it be permitted?

SBC MO:
When should SBC refuse additional applications for service and/or complete pending orders?


The Commission should approve SBC Missouri’s language proposing that once a notice has been sent to the Collocator of default in performance of any material provision of the Collocation Appendix, it has the authority to refuse additional applications for service and/or to complete any pending orders for additional space or service.
  WilTel argues that it should not be denied the “opportunity to cure such default”
  But this puts the cart before the horse.  WilTel would have no concern at all had it not defaulted in the first instance.  Moreover, SBC Missouri’s approach provides WilTel a powerful incentive for compliance with the agreement to the extent that that once the default is cured, additional orders can be taken, but not before.  WilTel’s unreasonable proposal would allow it to continue to submit new applications for service once the notice has been sent by SBC Missouri, leaving SBC with no remedy for the breach.
  

J.
Custom Work


1.
WilTel P COLLO 13

WilTel P COLLO 13:
Is it reasonable for SBC to expect full payment for custom work prior to its completion?

SBC MO:
When should WilTel pay SBC for Custom Work Charges?


The Commission should approve SBC Missouri’s language under which the remaining 50% due for Custom Work done for a CLEC should be payable when 50% of the Custom Work is completed (i.e., not at the end of the job).  Custom Work is outside the normal work that is done to prepare collocation space and is only undertaken at the request of the CLEC.  This kind of work would not ever be constructed for or useable by another CLEC.
  

VIII.
POLES, CONDUITS, AND RIGHTS-OF-WAY 

The overriding issue with regard to the disputes concerning poles, conduits, and rights-of-way pertains to access to these items, and to the costs associated with SBC Missouri’s efforts necessary to ensure that CLECs’ work do not compromise the safety and security of these items.   SBC Missouri’s network is a finite and fixed resource that is shared with the CLEC community; thus, SBC Missouri has an obligation to keep its poles, conduits and rights-of-way safe and secure for the benefit of all who rely on them to provide services to their customers.

A.
CC/SBC MO P/C/ROW 1

CC/SBC MO P/C/ROW 1:
Is it reasonable to require CC to notify SBC [Missouri] five days in advance before entering SBC [Missouri’s] conduit system to perform non-emergency work to allow SBC [Missouri] to schedule its work load appropriately?


The Commission should approve SBC Missouri’s proposed language (“5 business days”) and reject the language offered by the CC (“48 hours”).  The CC offered no testimony rebutting SBC Missouri’s evidence that requiring notice from a CLEC at least 5 days before the CLEC’s entry into SBC Missouri’s conduit systems, for non-emergency work, best accommodates SBC Missouri’s work crews, whose schedules are prepared on a weekly basis.  Also unrebutted was SBC Missouri’s evidence that absent this period of notice, SBC Missouri would be required to rearrange its crews’ work schedules, and that additional work would be required of SBC Missouri’s supervisors to adequately manage these changes in schedules.
  Finally, the CC did not challenge SBC Missouri’s evidence that it would be reasonable for the CC to coordinate its own non-emergency work requests on a weekly basis, particularly given that it likely has  planned for this work several weeks in advance.
  

 
SBC Missouri’s request for 5 business days advance notice is both practical and reasonable.  Moreover, there is no reason that the CC should enjoy an advance notice period longer than that required of other CLECs.

B.
CC/SBC MO P/C/ROW 2


AT&T P/C/ROW 2

CC/SBC MO P/C/ROW 2:
Which party shall bear the cost of ensuring that work performed in manholes and SBC’s conduit system by CC or personnel acting on CC’s behalf is done correctly?

AT&T P/C/ROW 2:
Should the cost of a single SBC Missouri employee who will review AT&T’s maintenance work be shared by the parties or paid for by AT&T?
SBC MO: 
Which party shall bear the cost of an SBC employee or representative that is on site ensuring that work performed in manholes and SBC Missouri’s conduit system by AT&T is in compliance with industry standards and safety practices, as well as ensuring that SBC Missouri’s  network is secure?


The Commission should approve SBC Missouri’s proposed language that would require AT&T and the CC to “reimburse SBC Missouri for costs associated with the presence of an SBC Missouri authorized employee or representative” when these CLECs “enter or perform work within SBC Missouri’s conduit system.”
  AT&T and the CC do not dispute that SBC Missouri may have a representative present while the work is being performed – they dispute only who should pay for the associated costs.       


AT&T’s opposing position is untenable.  While AT&T says that it “has offered to pay half” of the associated costs,
 such cost allocation terms are conspicuously absent in AT&T’s proposed language (which otherwise mirrors SBC Missouri’s except with regard to reimbursement).  Likewise unacceptable is the CC’s proposed language; while it  would require the CC to “share the cost of a single SBC Missouri employee,” it is unacceptably vague because it does not identify any method for determining how the costs would be shared.  Likewise unacceptable vague is its proposed language that SBC Missouri would absorb all the costs only where SBC Missouri’s presence “is integral for the successful completion of the work.”


SBC Missouri owns and is ultimately responsible for the maintenance of the conduit systems, as well as most, if not all, of the cables and air pressure piping, and SBC Missouri and CLECs other than those complaining here rely on these systems.  SBC Missouri identified specific examples of poor craftsmanship by CLECs, and the need to ensure that such instances do not affect other users of SBC Missouri conduit system.
  It identified “instances in which spare conduit was wasted due to poor rodding work, which resulted in additional future work. On other occasions, cables or inner ducts have been racked, or formed, around the side of a manhole that blocked access to the spare conduits, or existing splices located in the manhole.  There have been instances where contractors have climbed on racked cables, which could or may have resulted in damage to the splices and or cables.”
  Neither AT&T nor the CC denied that these specific instances had occurred.  SBC Missouri’s required presence during a CLEC’s work is caused by the installation of a CLEC’s facilities.  Since the CLEC is the cost causer of the review, it should bear the cost of the SBC Missouri representative on site.
 


Importantly, SBC Missouri conducts inspections of its own contractors’ work to ensure that it is performed properly.  SBC Missouri only seeks to treat work performed by or on behalf of AT&T and the CC in the same manner.

C.
CC/SBC MO P/C/ROW 4
CC/SBC MO P/C/ROW 4:
Should CLEC be required to apply to SBC for occupancy in advance of occupying the space to ensure a non-conflicted arrangement?


The Commission should reject the CC’s unfair and discriminatory proposed language that would allow it to “lock up” pole, duct and conduit in advance of other CLECs whose applications would be trumped by the CC’s notice of “provisional” assignment.  The CC makes no secret that “[s]pace provisionally assigned” to it “shall not be made available for assignment to any other person or entity,” as is provided for in its proposed language.  Moreover, the CC wants its cake and eat it too, by its proposed language providing that the CC’s obligation to pay pole attachment and conduit occupancy fees would be put off “until the date the assignment is recorded.” (emphasis added).       


All attachers, including the CC, should adhere to the application process so that SBC Missouri may allow them access based on a non-discriminatory manner, and so that SBC Missouri can best be in a position to properly manage its infrastructure.  Requiring all CLECs to adhere to the application process would best allow SBC Missouri to determine if the space occupancy will comply with all applicable safety, network reliability, and engineering standards before the attachment is made, rather than afterwards, when a safety, network reliability, or engineering issue may have already been created.
  

D.
CC/SBC MO P/C/ROW 5

CC/SBC MO P/C/ROW 5:
Is it appropriate to require CC to submit the standard engineering calculations and specifications used for the attachments it plans to place on SBC’s poles with its application?

SBC Missouri’s language – which would require a CLEC’s application to provide “wind loading, bending moment, vertical loading and associated strand maps” – should be approved.  Of all the CLECs represented in this case, only the CC objects to this language.  Even so, the CC presented no testimony rebutting SBC Missouri’s evidence that these requirements would enable SBC Missouri to ensure that the additional cables placed on SBC Missouri’s facilities would not cause pole loadings to exceed safety limits and create a safety hazard.
  The calculations and specifications are part of the National Electrical Safety Code (“NESC”) maintained by the Institute of Electrical and Electronics Engineers.  The purpose of the NESC is “the practical safeguarding of persons during the installation, operation, or maintenance of electric supply and communication lines and associated equipment.”
  The Commission’s own rules expressly require electric utilities, telecommunications companies and rural electric cooperatives to adhere to NESC standards. See, Commission Rule 18.010 (4 CSR 240-18.010).


SBC Missouri’s own engineers follow the same safety guidelines and standards that the CC is being asked to follow.  If the requested calculations are not done, or are not done properly, there is no way to know whether the existing poles are strong enough to support the additional facilities and potentially jeopardizing the integrity of the existing structure.  Only by the CC’s having performed the required calculations and then providing such documentation for cross check can SBC Missouri minimize the probability of safety hazards being created.
 

E.
CC/SBC MO P/C/ROW 6


AT&T P/C/ROW 3

CC/SBC MO ROW 6:
If CLEC does not determine whether pole is owned or controlled by SBC Missouri, and therefore is unable to identify all pole ownership in its application, should CLEC pay SBC Missouri to perform this function?
AT&T P/C/ROW 3:
If AT&T cannot determine whether a  pole is owned or controlled by SBC Missouri, and therefore is unable to identify all pole ownership in its application, should AT&T pay SBC Missouri to perform this function?
SBC MO: 
If AT&T does not determine whether a pole is owned or controlled by SBC Missouri, and therefore is unable to identify all pole ownership in the application, should AT&T pay SBC Missouri to perform this function?


The Commission should approve SBC Missouri’s proposed language that the CLEC must identify the owner of the poles in its application or it may compensate SBC Missouri to do that work.
  There are thousands of utility poles in Missouri and information as to who may own any given pole is not always available to SBC Missouri without its  undertaking research.  While AT&T claims that SBC Missouri “should be readily able to identify ownership and control of poles it does not own or control,” AT&T provides no hard evidence that this is so,
 much less evidence disputing that “that there are thousands of utility poles that have been around for decades and records may or may not be accurate” (which is why AT&T agreed to the language in 7.03(b) stating that the information on the drawings “may not accurately reflect” information which must be assessed before it can be determined that space is available.).
  Research of pole ownership information thus represents a portion of “the additional costs of providing pole attachments,” Section 224(d)(1), and SBC Missouri should be permitted to recover them.

 
AT&T is free to perform its own review of SBC Missouri’s records regarding pole ownership – which are the same as those which SBC Missouri’s engineers use to determine pole ownership.  AT&T can also go to the field to determine ownership based on pole markings – the same as SBC Missouri must do.  Finally, AT&T can research electric company records – the same as SBC must do.
  But if AT&T wants SBC Missouri to do this work for it, then AT&T should pay for that work.  To the extent that AT&T suggests that such costs are not significant,
 AT&T has even less reason to accept them. 

F.
CC/SBC MO P/C/ROW 7

CC/SBC MO P/C/ROW 7:
If retired or dead cables block access for placements of CLEC’s which party is responsible for the cost to remove those cables in order to free space for CLEC?

The Commission should approve SBC Missouri’s proposed language that removal of retired or dead cables in order to make room for the CC’s access request should be at the CC’s expense, not SBC Missouri’s.  The FCC has found that with respect to the allocation of modification costs, “to the extent the cost of a modification is incurred for the specific benefit of any particular party, the benefiting party will be obligated to assume the cost of the modification, or to bear its proportionate share of cost with all other attaching entities participating in the modification.”
  Clearly, the FCC intends that the “cost causer” should bear the expense of the modification.  The work that the CC would ask SBC Missouri to do is clearly for its own specific benefit, and thus the CC should be required to assume the cost of that work.


The CC offers no reason why it should be better treated than other CLECs.  Furthermore, it is no answer, as the CC’s position statement argues, that SBC Missouri should remove dead or retired cables at its own expense if the removal is “reasonably feasible.”  No testimony was offered to support this argument.  More importantly, the argument completely misses the mark because it does not address the fact that the cost-causer should be made to pay, as Congress intended, regardless of whether the work is feasible.

G.
CC/SBC MO P/C/ROW 8


AT&T P/C/ROW 4

CC/SBC MO ROW 8:
How should CLECs be required to compensate SBC MISSOUIRI for the costs associated with the Periodic Inspection when they are found in non-compliance?
AT&T P/C/ROW 4:
How should CLECs be required to compensate SBC Missouri for The costs associated with the Periodic Inspection when they are found in non-compliance?

The Commission should approve SBC Missouri’s language proposing limited instances in which CLECs would pay for periodic inspections.  Periodic inspections occur at least two years apart and are for the purpose of inspecting CLECs’ facilities attached to SBC Missouri’s structures.
  SBC Missouri’s proposed method of charging is fair, equitable and carefully calibrated to the degree of noncompliance found during an inspection.  The higher the percentage of violations by an Attaching Party, the greater the burden of the charge that the Attaching Party would (and should) have to bear.
  


AT&T plays both ends against the middle.  On the one hand, it relies on the parties’ current ICA under which “AT&T acknowledges SBC Missouri’s right to make periodic inspections,” and that “SBC Missouri may charge AT&T for the inspection expenses if ‘substantial noncompliance’ is found.”
  On the other hand, however, AT&T “intentionally left blank” the portion of the DPL in which the current ICA language could have been inserted – thus, AT&T offers no language that would provide for the charges AT&T agrees are within SBC Missouri’s rights.  For this reason alone, SBC Missouri’s proposed language must be approved.  Moreover, the CC’s preliminary position reflected in the DPL (it offered no testimony) is unfair because it would force SBC Missouri to absorb all of its costs unless the CLEC’s noncompliance rose to the level of “substantial noncompliance.”  SBC Missouri’s proposed language is better calibrated to the actual level of noncompliance (even if less than substantial).  The language provides on its face that it would apply where the CLEC’s noncompliance exceeds “2% or greater of their attachments in violation,” and the actual amount charged would be “the percentage that their total violations bear to the total violations of all Attaching Parties found during the inspection.” 

H.
CC P/C/ROW 9


AT&T P/C/ROW 5

CC P/C/ ROW 9:
Should SBC be allowed to make a post-construction inspection to ensure network reliability and conformance?

SBC MO: 
Which Party is responsible to pay the expense for the post construction inspection?

AT&T P/C/ROW 5:
Should the ICA include post construction inspection language requiring AT&T to pay for SBC Missouri’s expenses associated with such activity?

SBC MO: 
(a) Should SBC be allowed to make a post construction Inspection to ensure network reliability and Conformance?

(b) Which Party is responsible to pay the expense for the post construction inspection?


The Commission should approve SBC Missouri’s language allowing it to perform a post-construction inspection of a CLEC’s attachment at the CLEC’s expense, to confirm that the attachments conform with the occupancy permit.  SBC Missouri’s evidence identified that there have been instances in which a contractor overlooked work that needed to be performed or misunderstood the work needed to be done, or the work otherwise failed to meet applicable engineering standards.  SBC Missouri is only asking that CLECs be treated the same way SBC Missouri treats itself, to ensure the continued safety and reliability of the network.
   


To the extent that both a “during construction” and “post-construction” inspection is performed, CLECs would not be charged twice for the same work done.  SBC Missouri provided evidence that “due to workload constraints, SBC Missouri may not be able to have an employee on site for the entire time that work is being done.  In this case, the SBC Missouri employee monitoring AT&T’s contractors will have to decide whether his observation of the work performed was sufficient and he is confident in the quality of work performed as of that time or, on the other hand, whether a post-construction inspection is justified.  Depending on his decision, AT&T will either be charged for the time the employee was actually at the job site observing the work being done or for the time for an SBC Missouri employee to complete a post-construction inspection, but not both.”
  Thus, neither AT&T nor the CC have any valid “double recovery” concerns.  

I.
AT&T/SBC MO P/C/ROW 1

AT&T/SBC MO P/C/ROW 1:
Should the Agreement include definitions for periodic and spot inspections to differentiate these types of inspections?

The Commission should approve SBC Missouri’s proposed definitions because they clarify periodic and spot inspections for purposes of identifying, in other portions of the Appendix, when fees charged to a CLEC would apply and when they would not.  As noted earlier, periodic inspections are generally scheduled at least two years apart.  On the other hand, SBC Missouri’s proposed language indicates that spot inspections are initiated when SBC Missouri observes a safety hazard associated with a CLEC’s attachment to an SBC Missouri structure.  AT&T opposes to the applicable charges for the inspections.
  


AT&T agrees that SBC Missouri has the right to inspect its facilities at any time.
  The definitions added needed clarity to an agreement which heretofore has not identified the separate inspections.  Moreover, for the reasons stated earlier regarding these charges, AT&T’s opposition to the charges and when they apply, should be dismissed.  

J.
Sprint/SBC MO Structure Access 1(c)

Sprint/SBC MO Structure Access 1(c):
Is Sprint required to obtain SBC Missouri’s permission to assign or transfer its assets to affiliated entities?


The Commission should approve SBC Missouri’s proposed language that would require its consent to a transfer of Sprint’s rights and duties under the Appendix, regardless of whether the transferee may be a Sprint affiliate,
 a matter about which no other CLEC complains.  The Commission should give no credence to Sprint’s claim that notice to SBC Missouri is sufficient because SBC Missouri has the ability to assign its own rights to an affiliated entity by providing only a written notice.
  


Sprint’s point does not meet the issue of ensuring that all CLECs’ attachments to SBC Missouri’s structures must not undermine their safety and security, regardless of the CLEC involved.  SBC Missouri has a right to know the identity of the parties on its structure at all times.  Moreover, the transfer or assignment of a CLEC’s rights to its affiliate is different than SBC Missouri’s transferring or assigning its own rights, as the latter may well be applicable to regulatory scrutiny that would not apply to Sprint.  Finally, Sprint should have no practical concern because, as SBC Missouri’s proposed language would provide the needed comfort that SBC Missouri’s consent “may not be unreasonably held.”    

K.
Sprint/SBC MO Structure Access 2

Sprint/SBC MO Structure Access 2:
 (a) Should Sprint be allowed to overlash an Attaching Party’s facilities with only a notice to SBC – OR is Sprint required to obtain prior approval from the SBC?


(b) Should Sprint be required to pay an additional fee for overlashing  as listed in Appendix I or the Pricing Appendix, whichever is applicable?

SBC Missouri’s proposed language should be approved.  SBC Missouri is not asking that the third party overlasher obtain its consent.  However, SBC Missouri has the right to know the identity of the parties who will be placing its facilities on SBC Missouri’s structures, and proposed Section 11.1.2.1 is consistent with the FCC’s comments in the Pole Attachments Reconsideration Order stating that “it would be reasonable for a pole attachment agreement to require notice of third party overlashing. The utility pole owner has a right to know the character of, and the parties responsible for, attachments on its poles, including third party overlashers.”
 
Consistent with this, agreed upon language in Section 11.1.2.2 provides that the overlashing entity have consent (written approval) from the attaching party and provide a copy (notice) to SBC Missouri.  However, the additionally proposed language would allow SBC Missouri to update its records and know who is attached to its structures, as well as an opportunity to verify that the structure can handle the added load of the new facilities, i.e., to consider whether to allow or deny access to its structures “for reasons of safety, reliability and generally applicable engineering purposes.”  47 C.F.R. Section 1.1403(a).
  SBC Missouri is not treating Sprint or any third party any differently.


The applicable fee – also objected to only by Sprint – should likewise apply.  The FCC quote on which Sprint relies (“We have stated that the third party overlasher is not separately liable to the utility for the usable space.”) only deals with the recurring pole rental.
  SBC Missouri does not seek to charge a third party overlasher an annual recurring attachment fee and thus “double recover.”  However, under Section 224(d)(1), SBC Missouri may recover the additional costs of providing access, and SBC Missouri should be allowed to recover its actual costs for an entity attaching to its structure, not recurring costs.

L.
Sprint/SBC MO Structure Access 3

Sprint/SBC MO Structure Access 3:
Is SBC Missouri obligated to provide Sprint documentation evidencing the grant of any interest or right in any easement made by SBC 13-STATE to Attaching Party?

The Commission should reject Sprint’s language out of hand.  While Sprint refers vaguely to documents reflecting “underlying grants,” existing language in the agreement already gives Sprint the right to inspect SBC Missouri’s redacted structure access records, and these records already provide Sprint the information it needs for Sprint to place its facilities and use them to provide service to its customers.  SBC Missouri has and will continue to provide access to the redacted structure access records to Sprint for its review.  These records enable Sprint to view the availability of conduit, innerduct and space in manholes for placement of Sprint’s facilities.  These records are the same records that SBC Missouri engineers use to engineer their working drawings, with the exception that proprietary and confidential information is redacted from them.
  Moreover, once SBC Missouri issues a structure access license to Sprint, that license serves as written documentation evidencing the rights granted to Sprint.
  Sprint needs nothing more.  

IX.
E-911 Issues

1.
Charter/SBC MO E-911 1

Charter/SBC MO E-911 1:
Should Charter access to the E-911 selective router and DMBS be limited to those areas in which Charter is authorized to provide telephone service? 


The Commission should adopt SBC Missouri’s proposed language, which requires a CLEC to have proper authority to provide service, before accessing the E-911 selective router and DMBS.


Before delivering emergency calls over the E-911 network, SBC Missouri and the CLEC must obtain the consent of the Public Service Answering Points or (“PSAPs”) for the proper routing and delivery of calls from the CLEC’s end user.  Before the PSAP will accept such calls and authorize SBC Missouri to deliver them, the PSAP requires the CLEC to be authorized in the area it proposes to provide service.  All the CLEC must do is provide SBC Missouri with documentation showing that the CLEC has obtained such authorization from the appropriate 911 authority, which is the same process currently contained in the M2A.
  Contrary to Charter’s claim, SBC Missouri’s language would not put end-users at risk of being without 911/E-911 service because such services should be put in place and turned up long before Charter begins providing service to end users.  Rather, SBC Missouri’s proposed language helps ensure that end users are not put at risk, but instead receive 911/E-911 service that meets the required standards.


2.
Charter/SBC MO E-911 2a



Charter/SBC MO E-911 2b

Charter/SBC MO E-911 2a:
Should Charter use the terms facilities and trunking as if they were synonymous?


The Commission should reject Charter’s proposed language, which uses the terms “facilities” and “trunking” as if they were synonymous, because they are different terms with different meanings.
  

Charter/SBC MO E-911 2b:
Is Charter responsible for providing adequate 911 trunking from its POI to the SBC E-911 selective router?


The Commission should adopt SBC Missouri’s proposed language, which makes clear that Charter is responsible for providing adequate 911 trunking, because SBC Missouri does not provide the trunks on behalf of the CLEC from its POI to the SBC Missouri E-911 selective router.  SBC Missouri, however, would provide the facilities to the CLEC if the CLEC ordered them out of SBC Missouri’s access tariff.


3.
CC/SBC MO E-911 1

CC/SBC MO E-911 1:
Should the CLEC be able to avoid its legal obligations by objecting to all uses of the term “End User” even though under the Act, it may only provide service to end users?


This issue is addressed as a definitional issue under CLEC Coalition Definitions Issue 1 and CLEC Coalition GT&C Issue 23.


4.
CC/SBC MO E-911 2



CC/SBC MO E-911 6

CC/SBC MO E-911 2:
In light of TRO and TRRO, what obligations are incumbent upon the parties in regards to the provisioning of 911 service in connection with local switching?

CC/SBC MO E-911 6:
In light of TRO and TRRO, what obligations are incumbent upon the parties in regards to the provisioning of 911 service in connection with local switching?


The Commission should reject the CLEC Coalition’s proposed language, which has continued to reference the leasing of a stand-alone unbundled switch port or UNE-P combinations, because it is inconsistent with federal law.  In light of the TRO and TRRO, local circuit switching is no longer required to be provided on an unbundled basis.  The CLEC Coalition may acquire switching capabilities from SBC Missouri by means outside of the Section 251 unbundling requirements, and SBC Missouri is willing to discuss the provision of such services with CLEC Coalition outside of the Sections 251/252 context.  In light of the TRRO’s elimination of the mass market UNE switching unbundling obligation, the CLEC Coalition’s language should be rejected.


5.
CC/SBC MO E-911 3

CC/SBC MO E-911 3:
The language in the ITR addresses only 911 trunk interconnections.  There is no language specific to 911 in the NIM.


The Commission should adopt SBC Missouri’s proposed language, which references its State access tariff for the provision of facilities, because terms and conditions (including pricing) of transport facilities are set out and controlled by SBC Missouri’s Commission-approved State access tariff.  The CLEC Coalition’s proposed language incorrectly mixes the concepts of facilities and trunking.
  Section 2.3.2 of the E-911 Attachment merely states that SBC Missouri will provide facilities (e.g., DS1 transport facilities) required to establish an interconnection to the SBC Missouri 911 selective routers “as specified in the State access tariff.”  The charges set out in Appendix 2 of the E-911 Attachment are not for the facilities (as those are set out in the State access tariff), but for the E-911 trunks that ride the DS1 facilities.


6.
CC/SBC MO E-911 4

CC/SBC MO E-911 4:
Under what circumstances is SBC Missouri required to correct errors in the service address of an end user customer?


The Commission should reject the CLEC Coalition’s proposed language, which imposes on SBC Missouri an obligation to identify and correct errors in the E-911 database it claims may be caused by SBC Missouri, because it is not operationally sound.  Although SBC Missouri will correct errors of which it is aware, when a CLEC is providing the end user switching, SBC Missouri simply does not have the information to identify all errors.  On the other hand, when SBC Missouri is providing retail service to an end user, it is the end user switch provider and knows the physical address associated with the telephone number it has assigned.  SBC Missouri uses that information to audit the accuracy of the 911 database records.  However, when SBC Missouri is not providing the end user switching in conjunction with the loop, SBC Missouri does not have the information necessary to perform this type of check.  In order to allow CLECs to perform the same type of auditing function that SBC Missouri performs when it is the end user’s retail provider, SBC Missouri offers a report that CLECs can use to compare SBC Missouri’s 911 database records for the requesting CLEC to the CLEC’s own billing information.


7.
CC/SBC MO E-911 5

CC/SBC MO E-911 5:
How is SBC to know which exchange areas that CLEC will choose or not choose to provide local telephone exchange service?


The Commission should adopt SBC Missouri’s proposed language, which includes a reference to the CLEC’s authorization to provide service, because it accurately reflects the CLEC’s responsibility to obtain PSAP authorization for providing service.


A CLEC that is certificated to provide local telephone exchange service in Missouri will need to interconnect to each appropriate SBC Missouri 911 selective router for those exchange areas where such service is provided to ensure the CLEC’s end user customers have the ability to place 911 calls and reach the appropriate PSAP.  All CLECs must obtain documentation and approval from the appropriate E-911 customers (i.e., the PSAPs) that have jurisdiction in the areas in which the CLEC’s end users are located.  This provision is contained in the M2A and should not be changed.


In the recent Kansas Arbitration, the Arbitrator ruled that CLECs should be required to continue providing this documentation:

Since Cox wants SBC Missouri’s practice changed, so that no form would be required, Cox would have the burden of providing evidence that there are no requirements or that the requirements are irrelevant to the provision of 911 service.  It has provided no such evidence.  In the absence of any evidence that the authorization form serves no purpose, the arbitrator is persuaded by SBC Missouri’s argument that the E-911 customer determines engineering and other requirements that service providers must meet and that the joint testing only assures appropriate routing of 911 calls.


8.
CC/SBC MO E-911 7

CC/SBC MO E-911 7:
Should the E-911 customer grant final approval or denial of a CLEC’s serving area description and E-911 interconnection details? 


The Commission should adopt SBC Missouri’s language, which provides it is the E-911 customer that will grant final approval or denial of service configurations offered by SBC Missouri and the CLEC, because it accurately reflects the authority of the PSAP over the services it is purchasing.  E-911 service is provided for the use of the E-911 customer, the PSAP.  It is therefore appropriate for the E-911 customer to grant final approval or denial of the service configuration specified on the CLEC serving area description and E-911 interconnection details.


9.
CC/SBC MO E-911 8
CC/SBC MO E-911 8:
Should successful completion of 911 calls through testing to a PSAP within the jurisdiction of the E-911 customer constitute approval and authority to provide service in a local exchange area?


The Commission should reject the CLEC Coalition’s proposed language, which attempts to substitute the successful completion of call testing for obtaining the requisite authorization from the PSAP, because it improperly bypasses the role of PSAPs in the administration of 911 service.


Not all E-911 customers require 911 call through testing prior to approval of a CLEC’s serving area description and E-911 interconnection details.  SBC Missouri’s language makes clear that, where such approvals are required, they must be obtained and documentation of such approval furnished to SBC Missouri.


Given the unique public safety issues involved in providing 911 service, PSAP’s have a proper role to play in the routing of calls and management of the system.  And SBC Missouri, as the operator of the 911 network, has the right to ensure that proper protocols are followed before calls are routed to a PSAP (both for network management and liability issues).  The role of PSAPs in the administration of 911 service is critical to ensuring proper network management and public safety.  Contrary to the CLEC Coalition’s claim, this is not a mere issue of contractual privity.


10.
CC/SBC MO E-911 9

CC/SBC MO E-911 9
Should SBC Missouri’s liability to CLEC exceed commercially reasonable damages available under this agreement by also including remedies beyond those allowed by applicable law by allowing more than one full recovery on a claim?


The Commission should reject the CLEC Coalition’s proposed language, which references the general indemnification in limitation of liability language in the General Terms and Conditions, because those provisions are inadequate to address liability specific to the provision of E-911 services.  SBC Missouri needs the limitation of liability and indemnities protection set out in its language in order to offer E-911 services at the applicable rates.  Without it, unquantifiable financial risks and unreasonably large contingent liabilities would be placed upon SBC Missouri and its network.  The rates SBC Missouri proposes for E-911 service do not compensate it for the risk of offering the service and SBC Missouri should not be required to assume this risk. 
  The CLEC Coalition has offered no justification or evidence to support its claim that SBC Missouri’s language should be rejected.

X.
Performance Measurements


A.
CC New PM 1

CC PM 1:
What wholesale activities should SBC be required to include in the performance measurement plan? 

SBC MO:  
Whether SBC is legally obligated to include, in this interconnection agreement, performance measures for network elements when SBC is no longer required to unbundled such elements under the Act?


The Commission should decline to consider the CC’s issue and its position that SBC Missouri’s performance measurements (“PMs”) must measure Section 271 activities.
  First, no CLEC disputes that SBC Missouri’s Version 4.0 PMs result from comprehensive collaborative workshops in Texas among SBC Southwest and a host of CLEC participants (including at least two members of the CC in Missouri).
  Second, there is likewise no dispute that the Version 4.0 PMs, as reflected in SBC Missouri’s PM Appendix, sufficiently capture SBC Missouri’s Section 251 wholesale performance and are intended to ensure that such performance is nondiscriminatory between SBC Missouri’s wholesale and retail operations.
  Thus, even the CC recommends that the Commission approve the Version 4.0 PMs and incorporate them in the parties’ ICAs.
  


Third, there is no need to measure SBC Missouri’s Section 271 performance.  SBC Missouri’s performance relative to the Version 3.0 PMs (and their predecessor, Version 1.7) has been exemplary.
  Indeed, SBC Missouri has routinely performed at appreciably in excess of 95%.  Even the CC concedes that “with respect to the vast majority of the measures, SBC has met and sometimes exceeded the standards set by the Commission to ensure non-discriminatory treatment of CLECs compared to SBC’s delivery of service to its own retail customers.”
  And, while the CC suggests that “[t]here are some measures, however, where SBC has not been as successful,”
 it declines to mention any by name, much less demonstrate how any such performance “misses” may have compromised the CC’s meaningful opportunity to compete.  If  the CC truly had good cause to question the “quality and timeliness of service it receives” from SBC Missouri,
 it was incumbent on the CC to specifically identify the basis of that concern.  


In any case, as SBC Missouri explained, it would be beyond this Commission’s compulsory arbitration jurisdiction to impose PMs relating to wholesale activities that are not - or are no longer required to be - Section 251 unbundled network elements.
  The courts have recognized that Sections 251 and 271 have different purposes and impose different obligations.  Thus, while “Sections 251 and 252 set out procedures to facilitate entry into local service markets[,]” Section 271 goes “in the other direction” and “sets forth the process a Bell operating company must go through in applying to the FCC for authority to provide long-distance service.”
  Under this process, “[t]he state commission makes a recommendation, which is merely advisory, as to whether the BOC has satisfied the requirements.”
  Stated another way, Section 271 “contemplates only a consulting, and perhaps investigatory, role for state commissions,” and no more.”
  These differences underscore the carefully prescribed scope of the Commission’s Section 251 jurisdiction, which does not include imposing Section 271-related PMs (or, for that matter, PMs applied to wholly voluntary wholesale services).  This Commission fully discharged its Section 271-related responsibilities when, after devoting extensive time and effort, it performed the consultative function contemplated by Section 271(d)(2)(B) of the Act in connection with SBC Missouri’s long distance application.  


Consequently, the Commission need not consider the CC’s lone PM issue.  The CC presents no performance data or other evidence demonstrating any cause for concern.  In any event, the Commission does not have sufficient authority to impose Section 271-related PMs on SBC Missouri. 

XI.
Billing, Clearinghouse, and Recording Issues

A.
Billing Issues


1.
AT&T Billing 1

AT&T Billing 1: 
Should SBC have the unilateral ability to discontinue industry standard billing format?  

SBC MO: 
Is it appropriate for a 251 agreement to address billing for products and services that are not offered pursuant to Section 251 and are not contained within the 251 agreement?


The Commission should adopt SBC Missouri’s proposed language because it appropriately limits the agreement to addressing billing only for UNEs that are available through the agreement.  SBC Missouri does not seek the right to unilaterally discontinue the industry standard billing format.


SBC Missouri’s proposal makes clear that the billing requirements for UNEs only apply to network elements that must be unbundled pursuant to FCC Orders.
  Limiting the agreement to available UNEs is logical and necessary because the definition of a UNE may change.  If an item becomes a non-UNE, then it is no longer subject to the agreement, and the terms and conditions of the agreement will no longer apply.

2.
AT&T Billing 2

AT&T Billing 2: 
Should SBC Missouri be required to correlate its recorded data to the Call Usage Record Daily Usage File sent to AT&T; and should it similarly be required to correlate its recorded data to the bill it sends to AT&T for the calls which generate those records?

SBC MO:
Should SBC Missouri be required to provide process mapping of DUF call detail information to bill structure? 

The Commission should reject AT&T’s proposed language, which would require SBC Missouri to build a validation process specifically for AT&T, because it is unreasonable.  AT&T’s proposal would create a multitude of logistical, technical, operational and feasibility problems, without any corresponding benefits to the parties.
 

AT&T seeks to impose a requirement on SBC Missouri to construct a system to correlate and validate the Daily Usage File (“DUF”), a file generated by SBC Missouri of daily call records, with monthly CABS billing.  While AT&T claims its proposal should not be “burdensome,” the facts show that its proposal is not feasible since the format of the DUF bill does not correlate to the format of the CABS bill or the information contained in the CABS bill.  The DUF was never intended to be used to validate CABS bills in this manner.  The format of the DUF bill is the Electronic Message Interface format, which was created for Resale CLECs and later UNE-P CLECs to obtain usage data necessary to bill end users.  DUF bills are sent on a daily basis.  CABS bills, on the other hand, are prepared on a monthly basis and are prepared in an entirely different format.  It would be extremely difficult to determine which records from the DUF made it into any particular CABS bill.  Given the formatting differences, there would be very little benefit to the parties from this activity.

AT&T can verify CABS bills with other information that is currently available.  If the Commission finds that further validation tools are needed, it should direct AT&T and SBC Missouri to work cooperatively within the industry to resolve any bill validation process issues that remain.


3.
AT&T/SBC MO Billing 3a



AT&T/SBC MO Billing 3b 



AT&T IC 3d



MCIm RC 10

AT&T/SBC MO Billing 3a: 
Should SBC Missouri be required to provide to AT&T the OCN or CIC, as appropriate, of 3rd party originating carriers when AT&T is terminating calls as an unbundled switch user of SBC Missouri?  


In the recent Kansas Arbitration, the Arbitrator agreed that SBC Missouri cannot always identify the originator of a call without OCN and refused to allow SBC Missouri asset transiting carrier to be default billed for that traffic: “with respect to transit traffic, it seems unreasonable to allow AT&T to bill SBC Missouri for all traffic without OCN.  SBC Missouri’s position is adopted with the understanding that SBC Missouri will assist AT&T identifying the originating carrier.”

AT&T/SBC MO Billing 3b: 
Should SBC Missouri be billed on a default basis when it fails to provide the 3rd party originating carrier OCN or CIC, as appropriate, to AT&T when AT&T is terminating calls as the unbundled switch user?

AT&T IC 3d:
If either AT&T or SBC, as the transit provider, fails to transit the necessary carrier identification for the terminating party to bill the originating carrier, may the terminating carrier bill the transit provider?

MCIm RC 10:
Should SBC Missouri be required to provide MCIm with call records for traffic MCIm terminates on SBC Missouri’s network to end-user’s customers of third-party UNE-P providers?

SBC MO:
What are the appropriate records SBC Missouri will provide MCIm to bill inter-carrier compensation to a third party telecommunications provider using SBC Missouri’s local switching on a wholesale basis.

The Commission should reject AT&T and MCIm’s proposed language because (1) the absolute nature of the language imposes an impossible requirement on SBC Missouri, and (2) it conflicts with the Commission’s new Enhanced Records Exchange Rule.


While SBC Missouri is certainly willing to provide OCN or CIC “where technically feasible,” SBC Missouri cannot provide that information to AT&T on MCIm when it is not available to SBC Missouri.  Specifically to identify traffic that originates from a third party telecommunications carrier to which SBC Missouri provides local switching on a wholesale basis, SBC Missouri will provide the terminating category 11-01-XX records when the carrier uses terminating recordings to bill inter-carrier compensation.  Such records will contain the OCN of the responsible LEC that originated the calls which the CLEC may use to bill such originating carrier for minutes of use terminating on the CLEC’s network.  AT&T’s language goes too far.  It would, for example, require SBC Missouri to provide unavailable information for calls originating from other companies’ networks, even though that information was never in its possession.
   

AT&T and MCIm’s language also improperly gives them the right, on a default basis, to bill SBC Missouri as the originating carrier when OCN or CIC data is not available in the recorded information (e.g., when the originating carrier is a CLEC working out of another ILEC’s switch).  AT&T and MCIm should not be permitted to distort the billing process by billing SBC Missouri when SBC Missouri is not the originating carrier.  Not only is such default billing inconsistent with Multiple Exchange Carrier Access Billing (“MECAB”) guidelines, it is also directly contrary to the Commission’s new Enhanced Records Exchange Rule, which codifies a business relationship under which “the originating carrier, not the transiting carrier, is responsible for payment of call termination.”

Moreover, AT&T and MCIm’s proposal is inconsistent with the 1996 Act.  The 1996 Act imposes the reciprocal compensation obligation on the originating carrier, and contemplates that all local exchange carriers will establish reciprocal compensation arrangements for the transport and termination of telecommunications.
  If AT&T and MCIm do not establish such an arrangement with the originating carrier, they cannot shift that carrier’s obligation to SBC Missouri.  Nothing in the 1996 Act, or in any provision of the FCC’s rules, justifies making SBC Missouri responsible for payments that AT&T and MCIm should obtain from the originating carrier.

B.
Clearinghouse Issues

1.
AT&T Billing 4a

AT&T Billing 4a:
Should the ICA include terms and conditions for billing and collection arrangements between the Parties for end user calls involving alternative billing mechanisms for resale services?

The Commission should reject AT&T’s proposed language, which attempts to include resale traffic under the parties’ 13-state Alternately Billed Service
 (“ABS”) Agreement, because the settlement process in the ABS Agreement was designed for UNE-P traffic and is not technically able to handle resale traffic.  A separate process exists and has been in use for years by the parties to settle alternately billed resale traffic.  This process is working and should not be changed.
  AT&T has offered no evidence or justification to support this change and now appears to have withdrawn this proposal.
 


2.
AT&T Billing 4b

AT&T Billing 4b:
Should the ICA include terms and conditions for billing and collection arrangements between the Parties for end user calls involving alternative billing arrangements for facilities based services?

The Commission should adopt SBC Missouri’s proposed language, under which settlements for facility-based ABS traffic will be handled pursuant to the terms and conditions of Attachment 20: Clearinghouse, because that process has been in place and working well for years.  AT&T has neither identified any problems with the Clearinghouse system nor proposed anything to replace it.  

SBC Missouri’s proposed Attachment 20: Clearinghouse (“CH”) is the same as what is contained in the M2A, and reflects settlement process that has been used for AT&T’s facility-based ABS calls for many years in Missouri.
  The CH process is an industry-wide process used by SBC Missouri and all the other LECs in Missouri (including other facility-based CLECs) to settle all intraLATA toll ABS calls in the state.  This process has worked very well since the late 1980’s and AT&T has failed to identify any specific problems with this well established system.
 

The Commission should reject AT&T’s proposed language because it seeks to replace a well established system with a completely unspecified “system” that would be negotiated later.  If AT&T wished to replace the existing CH with a different system, it should have made a concrete and well defined proposal within the context of this case.  But it did not.  If the Commission approved AT&T’s proposal, no settlement process would be in place in Missouri for the exchange of records to settle facility-based ABS calls.
  It would be inappropriate to leave such a void in intercompany settlements.  The Commission should direct that the existing Clearinghouse Appendix be incorporated into the parties’ interconnection agreement.


3.
AT&T Billing 4c

AT&T Billing 4c:
Should the Agreement include Attachment 20: NICS?

The agreement should not include Attachment 20: NICS.  NICS, which addresses the settlement of alternatively billed calls earned in the same region, is applicable to SBC Midwest only (Illinois, Indiana, Ohio, Michigan and Wisconsin) and does not apply to CLECs operating in Missouri.

As noted under AT&T Billing Issue 4b, however, the Commission should keep Attachment 20: Clearinghouse as part of the interconnection agreement, as it incorporates the standard process used by the industry in Missouri to handle settlements between facility-based carriers on ABS traffic.  Without such an arrangement, disagreement and litigation among the parties are certain to arise as monies between the facility-based providers would not be appropriately and timely settled.


4.
CC Clearinghouse 1

CC Clearinghouse 1:
Should the industry’s switched-based intercarrier settlement process described in the Clearinghouse (“CH”) Attachment apply to UNE-P services?


The Commission should reject the CLEC Coalition’s proposed language, which attempts to include UNE-P ABS traffic in the CH settlement system, because the CH system does not have the technical capability to handle UNE-P traffic.


The CLEC Coalition mischaracterizes SBC Missouri’s position in claiming that SBC Missouri wants to make CH “no longer available” for UNE-P ABS calls.  The CH process was not designed and was never used for the settlement of UNE-P ABS traffic.  CH is limited to facility-based carriers because they have their own switches and NPA-NXX codes, which are used to identify, in the settlement process, calls that are earned and billed by specific carriers.  Since UNE-P CLECs do not have their own switch and NPA-NXX codes, there is no way for the CH process to identify when the calls are earned and billed by the UNE-P CLEC.  Furthermore, an industry line level database does not exist to determine which telephone numbers are served by each UNE-P CLEC.  CH therefore cannot accommodate UNE-P traffic in its settlement process.  But as a direct result of this industry problem, SBC Missouri prior to USTA II implemented a direct billing arrangement with UNE-P CLECs.  This direct billing arrangement for UNE-P ABS traffic is set out in Section 12.0 of the CLEC Coalition’s General Terms and Conditions.
  


The CLEC Coalition has not provided any evidence to support its position and its proposed language should be rejected.

C.
Recording Issues


1.
CC/SBC MO Recording 1



CC Recording 2



CC/SBC MO Recording 4

CC/SBC MO Recording 1:
Must Recording services be provided on a reciprocal basis?

CC Recording 2:
Must Recording services be provided on a reciprocal basis?

SBC MO Recording 2:
Should the Recording Appendix apply when the CLEC is performing the Recording function?

CC/SBC MO Recording 4:
Should the Recording Appendix apply when the CLEC is performing the Recording function?


The Commission should adopt SBC Missouri’s proposed language, which makes clear that the parties have the same responsibilities to record and create the required records on IXC traffic that enters the LEC to LEC network through their respective facilities, because it is consistent with the MECAB guidelines and the Commission’s new Enhanced Record Exchange Rule.


The record exchange process currently being used by carriers in Missouri is dependent on the reciprocal responsibility of recording companies.  Attachment 24 identifies the industry standard requirements for recording and transmitting data for billing switched access services to IXCs and alternatively billed calls (e.g., collect calls) to end-users.  IXC switched access traffic that traverses both CLEC and ILEC switches is subject to meet point billing.  In that context, both the CLEC and ILEC share a common need for appropriate records to accurately bill the IXC for the respective portions of the jointly provided switched access service.
  

Under the industry developed and accepted MECAB guidelines, the facility-based CLEC is often the official recording company (e.g., when it is the end office company for originating 1+ traffic).  When it performs the recording function, it should be held to the same industry standard as all other carriers as the official recording company.  SBC Missouri’s proposed language reflects these standards which are in use today.
  

Consistent with the requirements of the Commission’s new Enhanced Record Exchange Rule, SBC Missouri is committed to the creation of accurate records when SBC Missouri is the official recording company for its own billing and for use by other LECs and CLECs that subtend its tandem.  When other ILECs or CLECs are the official recording company, their obligations are the same.  The Commission should adopt SBC Missouri’s proposed language in Attachment 24 to recognize that the information contained in Attachment 24 is necessary for a fair and reciprocal exchange of billing data.  If this language is not included, the contract will not ensure that appropriate records are available for SBC Missouri and other ILECs and CLECs in Missouri.

The CLEC Coalition has offered no evidence to support its position on this issue and its proposed language should be rejected.


2.
CC/SBC MO Recording 3



MCIm RC 13

CC/SBC MO Recording 3:
Should the recording appendix be updated to reflect the current billing arrangement for the exchange of AURs for IXC meet point billing?

MCIm RC 13:
What billing arrangements should apply to 251(b)(5) Traffic, ISP Bound Traffic, and IntraLATA Interexchange Traffic?

SBC MO:
Is it appropriate to address a delivery process for Meet Point Billing access usage records in relation to IntraLATA toll traffic compensation?


The Commission should adopt SBC Missouri’s proposed language, which reflects the current billing arrangement for exchange of Access Usage Records (“AURs”)
 for IXC meet point billing, because it is consistent with MECAB guidelines and the Commission’s new Enhanced Record Exchange Rule.  MCIm’s proposed language which reference “summarized originating minutes of use” should be rejected because it is out of date with industry standards.


The MECAB document was updated, effective August 31, 2002, to reflect the changes made through Ordering and Billing Forum (“OBF”) Issue 2056, to processes and related terminology in the document (e.g., processes relating to the Subsequent Billing Company and Summary Usage Records (“SURs”) no longer apply).  This modified MECAB document, which is currently in use in Missouri, should be reflected in the Recording Appendix to the ICA so that it remains consistent with current industry standards, and all recording requirements are clear and understood by parties.


The CLEC Coalition has offered no evidence to support its position on this issue and accordingly it should be rejected.

XII.
Numbering Issues


1.
Sprint Numbering 1

Sprint Numbering 1:
Should the agreement contain language contrary to FCC rules regarding full NXX migration cost recovery?

SBC MO:
Should the agreement contain language on how the acquiring parties shall pay for migration of an NXX?

The Commission should adopt SBC Missouri’s proposed language, which clarifies the charges for a full NXX migration, because SBC Missouri is entitled to receive appropriate compensation for the work it must perform to move an entire NXX out of its network in response to a Sprint request for an NXX migration.  SBC Missouri has not proposed a new rate, but simply carried forward the charge that was previously approved by the Commission and that is in Sprint’s current interconnection agreement.

In claiming that SBC Missouri’s proposed charge is inconsistent with the FCC’s number portability rules, Sprint confuses the migration of an entire NXX with the porting of a number.  NXX migration is not part of number portability.  Local number portability involves a temporary reassignment of a working end-user’s phone number to a competitive carrier’s switch.  Although the number will be ported to the new carrier’s switch, the switch of the original provider remains the “home” for that telephone number.  Thus, if the end-user discontinues service with the new carrier, the number will eventually be returned to the original provider.

An NXX migration, on the other hand, involves the permanent reassignment of an entire NXX block of numbers to a different carrier’s switch (for example, an NXX migration would occur if Sprint requested that all 10,000 of the 573-321-XXXX telephone numbers be permanently reassigned to a Sprint switch).  This is a completely different activity than the activity associated number portability.
 

Moreover, the authority upon which Sprint relies is misplaced.  The FCC Order Sprint cites
 has no relevance to an NXX migration.  Rather, the Order focuses on cost recovery for porting a number for a particular end user at an existing location, not the migration of an entire NXX to a different carrier.
  In addition, the industry standards Sprint offered in support of its position
 are not standards for number portability.  Instead, the standards pertain to number assignment and provide no support for Sprint’s position.  In fact, this document differentiates between number portability, NXX assignments and NXX migrations, which makes clear Sprint’s mistaken assumption that  NXX migration is part of number portability.

XIII.
Advanced Services:  xDSL and Line Splitting


1.
MCIm xDSL 1

MCIm xDSL 1:
Is the FCC’s Triennial Review Order the sole source of SBC’s obligations to provide xDSL?  

SBC MO:
Should the Appendix reflect the Parties’ obligation to comply with the TRO in the lawful and effective FCC Rules relating to xDSL.


The Commission should adopt SBC Missouri’s proposed language, which states that xDSL loops and xDSL sub-loops are offered “in accordance with the FCC’s Triennial Review Order and associated and effective implementing rules,” because those authorities specifically address SBC Missouri’s obligations with respect to unbundled copper 2-wire and 4-wire xDSL loops and xDSL sub-loops, loop conditioning, spectrum management and maintenance repair and testing.  In order to attempt to accommodate MCIm’s concerns that SBC Missouri’s language sought to include a “unilateral change of law in the agreement,” SBC Missouri withdrew a portion of its language that read “, as such rules may be modified from time to time.”  By referencing the FCC’s TRO and implementing rules constitute the applicable rules SBC Missouri’s language comprehensively addresses SBC Missouri’s obligations concerning xDSL loops and xDSL sub-loops and should be adopted.


2.
MCIm xDSL 2

MCIm xDSL 2:
Should the Commission adopt SBC’s liability and indemnity language for the DSL Appendix in addition to that contained in the GT&Cs.  


The Commission should adopt SBC Missouri’s proposed language, which contains specific liability and indemnity language for DSL services, because Attachment 25 DSL allows CLECs to provision “nonstandard” xDSL technologies on SBC Missouri’s network and the general language in the GT&Cs do not adequately address the risks presented by such services.

DSL services have the potential to interfere with other services that have been provisioned over nearby facilities.  In order to minimize the potential for harm to adjacent services, the industry has established standards for the deployment of various xDSL technologies.  But when new technologies develop, it takes time for the industry to determine the appropriate deployment standards.  Until industry standards are developed, there are risks associated with deploying non standardized DSL technologies.  One of those risks is that the deployment of the technology will have unexpected negative impacts on other services (e.g., an MCIm non standard DSL technology may inadvertently harm existing end users’ services provided by SBC Missouri or another CLEC).
  SBC Missouri’s proposed language balances MCIm’s being allowed to deploy cutting edge technologies for which no standard has been established with MCIm’s responsibility to ensure that its deployment of those technologies do not inappropriately harm the existing services on the network.  SBC Missouri’s proposed language is reasonable and helps protect the end users of all carriers and should be adopted.


3.
MCIm xDSL 3

MCIm xDSL 3:
Should time and materials charges be set forth in Appendix Pricing or as set forth in SBC Missouri’s tariff.


The Commission should adopt SBC Missouri’s proposed language which provides that the rates for the services at issue shall be those set out in SBC Missouri’s FCC Tariff No. 73 (Maintenance of Service Charges), because those tariffs contain approved rates that are appropriate for the work activities in question.  

As explained further below, SBC Missouri’s willingness to offer these services, which are voluntary commercial offerings not subject to negotiation or arbitration under the Act, was based in part on its ability to use the existing rates and billing mechanisms.  These approved tariff rates assure that SBC Missouri’s offering for these services is available on a non discriminatory basis.  MCIm has not objected to the proposed rates, rather that the rates are contained in SBC Missouri’s federal access tariff.  The FCC time and material charges (maintenance and service charges) are the rates that currently apply under Attachment 25: xDSL to the M2A and the other agreements SBC Missouri has in place today with other CLECs.  

SBC Missouri does not object to its FCC time and material rates being set out in Appendix Pricing to the agreement as proposed by MCIm, as long as those rates are noted as being subject to change if the tariffs are modified during the period of the successor ICA.  It would not be appropriate for the current FCC tariff time and material rates to be frozen in the contract to the extent such rates are properly modified by traffic.  And from a practical standpoint, this should not negatively impact MCIm because under SBC Missouri’s proposal, the FCC tariff maintenance of service charges would apply reciprocally to both parties.  MCIm has not proposed any other rates in this proceeding.


MCIm’s language should be rejected because it is improperly attempting to compel arbitration of certain voluntary commercial offerings that SBC Missouri has developed that are not required by or subject Sections 251/252 of the Act.  SBC Missouri has not agreed to negotiate, and did not negotiate any of these issues in its ICA negotiations with MCIm and provided a written notice to MCIm regarding its position on these issues.  (The substantive issues impacted are set out under MCIm xDSL Issues 4, 5a, 5b, 6 and YZP Issues 1 and 2.)
  Nor does SBC Missouri agree to submit for compulsory arbitration these (or any other) non-Section 251(b) and (c) issues and are not subject to the Commission’s jurisdiction in this proceeding.  If the Commission were to arbitrate these issues, SBC Missouri’s future willingness and ability to develop such mutually beneficial offerings would be hindered by CLEC demands that inappropriately attempt to include these non-Section 251(b) or (c) voluntary, commercial offerings in Section 251/252 negotiations and arbitrations.  The Commission has the ability here to promote the business-to-business environment encouraged by the FCC in which SBC Missouri and CLECs can work together to achieve mutually beneficial results.  The Commission should decline to subject these commercial offerings to compulsory arbitration here.


3.
MCIm xDSL 4

MCIm xDSL 4:
Should there be an exception to MCIm’s obligation to pay for acceptance testing when certain performance standards are not met?


The Commission should reject MCIm’s proposed language because (1) the matter is not subject to arbitration; and (2) the process it proposes are unnecessary and unduly cumbersome to administer.


As set out under MCIm xDSL Issue 3,
 the issue MCIm raises relates to SBC Missouri’s commercial, non-Section 251(b) or (c) Acceptance Testing Offering, which is a wholly voluntary and completely optional offering that SBC Missouri is willing to make available to CLECs outside the Section 251/252 process.  To the extent MCIm wishes to have such optional testing, SBC Missouri is willing to include it in the agreement for convenience only.  But if MCIm does not agree to the provisions under which SBC Missouri is willing to make this commercial offering available, the Acceptance Testing Provision should simply be removed from the parties’ xDSL Appendix.


From a substantive perspective, MCIm’s proposed language is unnecessary and unduly cumbersome.  The language MCIm proposes dates back to the original development of the acceptance testing process in Texas.  At that time, due to the newness of the Texas xDSL loop offering and the acceptance test offering, and the lack of established performance measures, SBC Texas agreed to add the language MCIm proposes here to address CLEC concerns.  Since that time, however, SBC Missouri’s xDSL loop offering and provisioning methods have become well-established and its performance is now monitored through a number of specific performance measurements.  The old language that MCIm proposes here, which in essence requires SBC Missouri to perform a manual check of its performance based on a random sampling, is outdated and has been eliminated from the acceptance testing offering for quite some time.  Further, the language proposed by MCIm is very unbalanced in that it allows MCIm to request that SBC Missouri perform this unnecessarily burdensome review whenever MCIm “believes” provisioning standards are not being met.  MCIm could request such a review every single month, even if month after month a review showed that SBC Missouri had performed acceptably.  Finally, SBC Missouri standard acceptance testing language already includes provisions that ensure that MCIm is not required to pay for an acceptance test if SBC Missouri did not provision the xDSL loop correctly.


5.
MCIm xDSL 5 a and b

MCIm xDSL 5a:
Are acceptance, cooperative testing, loop conditioning, maintenance and repair of xDSL loops within the scope of SBC’s 251(c)(3) unbundling obligations?

SBC MO:
Should the tariff time and material charges apply for maintenance work and testing performed by SBC Missouri at MCIm’s request beyond that required under the Act for the parties ICA?


The Commission should adopt SBC Missouri’s proposed language because it appropriately notes that certain services in this section are voluntary, non-Section 251(b) or (c) offerings not subject to the party’s negotiation under Sections 251 and 252 of the Act and are not subject to arbitration under Section 252 of the Act and are only being included in the agreement for the convenience of the parties.
  (This issue is addressed under MCI xDSL 3 and incorporated by reference here).


SBC Missouri concurs that it has an obligation to provision xDSL loops and to comply with the FCC’s rules relating to loop conditioning, maintenance repair and testing.  The issue, in dispute, however, concerns the rates that should apply to work either party performs at the request of the other and the trouble is found not to be in the dispatched party’s network or equipment and to SBC Missouri’s voluntary acceptance testing and cooperative testing offerings.  As noted under MCIm xDSL Issue 3, SBC Missouri does not object to its FCC tariff maintenance of service charges being included in the parties Appendix Pricing  provided it is noted that the rates will subject to modification if the tariffs are modified during the term of the agreement. 

MCIm xDSL 5b:
Has SBC waived the argument that it did not voluntarily negotiate the items listed in issue 5(a) above?

SBC MO:
Should MCIm’s proposed language relating to acceptance testing be rejected?


The Commission should adopt SBC Missouri’s proposed language.  As explained under MCIm xDSL 3 (which is incorporated here by reference), SBC Missouri did not voluntarily negotiate these optional non-Sections 251/252 offerings.  For convenience, SBC Missouri is willing to include these services in the ICA, but only of SBC Missouri’s language is used.  If MCIm does not accept the language, it should be removed from the agreement.

6.
MCIm Line Splitting 5

MCIm Line Splitting 5:
What terms and conditions should apply for line splitting with a CLEC-owned switch? 


The Commission should reject MCIm’s proposed language, which would require SBC Missouri to cross-connect on its main distribution frame a voice CLEC’s unbundled local switch port UNE with the data CLEC’s splitter in the data CLEC’s collocation arrangement because it is inconsistent with existing FCC rules.  


The FCC rules clearly provide that an ILEC has no obligation to make available cross-connections to connect the equipment of two CLECs so long as the ILEC allows those CLECs to provide the requested connection themselves.  SBC Missouri is currently meeting its obligation by allowing CLECs to connect their collocation arrangements via cage-to-cage cabling offering at TELRIC-based pricing.
  MCIm, has in fact, acknowledged this fact in the SBC ILECs’ 13-State collaboratives and has noted that it simply wants SBC Missouri to offer both cage -to-cage cable in between CLECs and CLEC-to-CLEC cross-connects on SBC Missouri frames.
  MCIm’s language is directly contrary to the FCC rules and should be rejected.


From a network architecture perspective, MCIm’s proposal unnecessarily complicates the provisioning processes.  The available network architecture allows CLECs to manage their own offerings with minimal involvement from SBC Missouri.  SBC Missouri has no processes in place to handle the proposed architecture, in its current systems and processes are not designed to provision and maintain cross-connects that do not provide any SBC Missouri provided network component other than the cross-connect itself.
  Under MCIm’s proposal, every line splitting arrangement would include cross-connects that are not associated within the UNE.  As a result, SBC Missouri cannot maintain a mechanized inventory of these cross-connects.  In the event of a trouble report on an end user’s line, all three carriers (SBC Missouri, the voice CLEC and the data CLEC) would be required to be involved in the trouble shooting in order to isolate the trouble, and SBC Missouri would be required to review manual records to determine the impacted facilities.  All this work activity would be an addition to the normal trouble reporting procedures that SBC Missouri would follow for trouble on the loop.  These factors add significant complication to the process and are likely to hinder trouble resolution, and also could result in the inadvertent disconnection of service.  MCIm’s proposal unnecessarily places SBC Missouri in the middle of a physical arrangement between two CLECs, creating additional, increased operational difficulties relating to ongoing provisioning and maintenance/repair.

XIV.
OSS ISSUES

A.
CC/SBC MO OSS 1 

Navigator/SBC MO OSS 1

CC/SBC MO OSS 1:
Should the words “lawful” and “customer” be cared for in this attachment?

Navigator/SBC MO OSS 1:
Should the word “lawful” be cared for in this attachment?

In keeping with SBC Missouri’s position stated with respect to other appendices in greater detail, use of the word  “lawful” (i.e., as in “lawful UNE)” in the OSS Appendix is appropriate so as to ensure that there is no confusion regarding SBC Missouri’s obligation to provide a network element that is – or is not – required to be unbundled under Section 251(c) of the Act.
  Likewise, the term “end user” should not be replaced by the term “customer” here or in other appendices because the term “customer” could ostensibly – and wrongly - include carriers.
 

B.
MCIm OSS 1

MCIm OSS 1:
In the event of unauthorized access for use of SBC Missouri’s OSS by MCIm personnel, should SBC be required to demonstrate that it incurred damages caused by the unauthorized entry, before MCIm is obligated to indemnify SBC?

SBC MO:
To what extent should MCIm be required to indemnify SBC Missouri in the event of unauthorized access for use of SBC Missouri’s OSS by MCIm personnel?

The Commission should approve SBC Missouri’s proposed language and reject that offered by MCIm.  SBC Missouri’s OSS is a critical component to CLECs’ access to services provided them under the parties’ ICAs, and sensitive information is housed in its databases.
  While both parties’ language speak to indemnity, only SBC Missouri’s language speaks directly to the important matters of, first, “unauthorized entry or access into, or use or manipulation of” SBC Missouri’s OSS “from MCIm systems, workstations or terminals by MCIm employees or agents,” and second, access “through information and/or facilities obtained from or utilized by MCIm.”  

Moreover, SBC Missouri’s language ensures, with clarity, that MCIm bears direct responsibility to control access to its entry points to SBC Missouri’s OSS.
  Furthermore, SBC Missouri’s specific language puts MCIm on notice that it must address these important access points for which MCIm would (and should) be held responsible.  MCIm’s own witness admitted that MCIm is in the best position to ensure that its equipment and access to the OSS are not abused.
 

C.
MCIm/SBC MO OSS 2

MCIm/SBC MO OSS 2:
May MCIm view Customer Proprietary Network Information prior to obtaining authorization to become the End User’s local service provider?

SBC Missouri’s proposed language should be approved.  Only this language is specifically addressed to obtaining rightful compensation for any costs or expenses SBC Missouri may incur because of MCIm employees’ “inaccurate ordering or usage of” SBC Missouri’s OSS.
  This language is clearly not, as MCIm claims, “so vague as to encompass virtually anything.”
  Moreover, SBC Missouri’s proposed language will be triggered only, as the language states, “if such costs are not already recovered through other charges assessed by [SBC] Missouri to MCIm.” (emphasis added).  Thus, SBC Missouri’s proposed language, on its face, cures MCIm’s “double recovery” concern because it will not apply to any costs of inaccurate orders that SBC Missouri already recovers.
  Finally, this language provides incentive for accurate ordering and usage; to the extent that MCIm accurately orders and uses the OSS, it should have no concern about what will happen if it does not. 

D.
Navigator/SBC MO OSS 2

Navigator/SBC MO OSS 2:
Is the CMP (Change Management Process) the appropriate forum to address a change to the hours of operation  for the LSC MCPSC and the LOC?

The Commission should approve SBC Missouri’s proposed “Monday through Friday” language and reject Navigator’s proposed “Saturday hours” language that would apply to SBC Missouri’s Local Service Center (“LSC”) and Local Operations Center (“LOC”).  There is no reason to add Saturday hours - for no CLEC other than Navigator - to an arrangement that the FCC long ago found provides nondiscriminatory access to CLECs.
  Nor do Navigator’s miniscule order volumes justify such special treatment.
  Finally, such an operational change should be brought before the industry as a whole in the CLEC User Forum because, to the extent the change should be considered at all, the entire CLEC community might benefit from the discussion – not just Navigator.
  

Navigator does not dispute SBC Missouri’s evidence that Navigator can perform pre-ordering and ordering functions through the Electronic Data Interface (“EDI”) and WebLEX systems between 5:00 a.m. and 10:59 p.m. on Saturdays.
  Nor does Navigator claim otherwise than, as SBC Missouri’s witness stated, that SBC Missouri “manages its operating systems so that SBC Retail cannot process orders it takes, regardless of the hour, ahead of CLEC order processing opportunities.”
  Whether SBC Missouri may have Saturday office hours for its retail operations to accept orders
 is beside the point because Navigator is likewise free to establish Saturday retail hours.  Also beside the point is that non-field work orders placed on weekdays flow through to completion the same day, while such orders placed on Saturdays flow through to completion the next business day.
  This is because, as noted above, none of these orders are processed for SBC Missouri before they are processed for CLECs.   

E.
MCIm/SBC MO OSS 3
MCIm/SBC Missouri OSS 3:
Should MCIm be responsible for cost incurred as a result of inaccurate ordering or usage of the OSS?

SBC Missouri’s proposed language should be approved.  Only this language is specifically addressed to obtaining rightful compensation for any costs or expenses SBC Missouri may incur because of MCIm employees’ “inaccurate ordering or usage of “SBC Missouri’s OSS.
  This language is clearly not, as MCIm claims, “so vague as to encompass virtually anything.”
  Moreover, SBC Missouri’s proposed language will be triggered only, as the language states, “if such costs are not already recovered through other charges assessed by [SBC] Missouri to MCIm.” (Emphasis added).  Thus, SBC Missouri’s proposed language, on its face, cures MCIm’s “double recovery” concern because it will not apply to any costs of inaccurate orders that SBC Missouri already recovers.
  Finally, this language provides incentive for accurate ordering and usage; to the extent that MCIm accurately orders and uses the OSS, it should have no concern about what will happen if it does not. 

F.
CC GT&C 17

CC GT&C 17:
Should the CC’s language be included in the Agreement?


The CC’s proposed language (Section 41.3.2) should be rejected.  This language proposes that resolutions and processes established in the Industry User and Change Management collaborative forums would not be valid unless incorporated into the ICA or agreed upon by the parties.
  CLECs were a driving force behind establishing these forums several years ago and the guidelines governing both forums were created collaboratively.  The CC’s proposed language would undermine these longstanding industry processes by conferring on the CC veto power over collaboratively arrived at process changes and enhancements (processes which are incorporated in the OSS Appendix at Section 3.10).


The Commission should not allow the CC to simply walk away from these forum’s results (while other CLECs and SBC Missouri abide by them).  To allow it to do so would subvert these forums’ efforts to debate and reach closure on industry issues affecting the OSS.     

G.
Charter GT&C 28

Charter GT&C 28:
Should Charter be required to utilize the standard and nondiscriminatory OSSs provided by SBC Missouri, reviewed by the Commission and utilized by the Missouri CLEC community?


The Commission should reject Charter’s unnecessary and overly broad proposed language.  Given the lack of specifics, Charter could argue that vague phrases such as “fulfill their own obligations” and “[i]nternal administrative and related functions” encompass absolving Charter of costs associated with SBC Missouri’s having to process Charter’s orders, including in particular inaccurate or incomplete Local Service Requests (“LSRs”) or Access Service Requests (“ASRs”).  Charter’s proposed language is even more objectionable in that it does not even refer to either LSRs or ASRs as the vehicles by which Charter would order services from SBC Missouri.  In fact, precisely how Charter will place its orders is not even referred to within its proposed language.  Charter should not be allowed to circumvent these standard industry processes.  The Commission should prompt Charter to align with other CLECs in participating in and abiding by these collaborative efforts by rejecting its proposed language.

XV.
OUT OF EXCHANGE TRAFFIC (“OE-LEC”) ISSUES

A.
The Necessity of the Out-of-Exchange Appendix


1.
AT&T NIA 16



CC/SBC MO OE-LEC 1



CC/SBC MO IC 3



CC NIA 6



Sprint OE-LEC 1



Sprint ITR 8



WilTel OE-LEC 1(b)



WilTel GT&C 3

AT&T NIA 16:
When both parties are providing service in LATA, should the parties be required to open each other’s NPA-NXX codes, including NPA-NXX codes from and into exchanges that are not within SBC Missouri’s incumbent local exchange area?

SBC MO:
Should terms and conditions relating to Section 251(a) Interconnection be addressed in a separate out of exchange appendix?


CC/SBC MO OE-LEC 1:
Should CLEC be required to have an Out of Exchange Appendix when CLEC is seeking Section 251(a) interconnection with SBC Missouri so that CLEC may serve exchanges which are not in SBC Missouri’s incumbent exchange areas?

CC/SBC MO IC 3:
Should this agreement require SBC to exchange “out of exchange traffic” if the Parties have not agreed to the appropriate terms and conditions to address a Party operating as an Out of Exchange LEC.

CC NIA 6:
Should terms and conditions relating to Section 251(a) Interconnection be addressed in a separate out of exchange appendix.?

Sprint OE-LEC 1:
Should the Out of Exchange Appendix be included in the agreement or is it redundant information already adequately addressed in the ITR and NIM appendices?

Sprint ITR 8:
Should CLEC be required to have an out of exchange appendix when CLEC is seeking Section 251(a) Interconnection with SBC Missouri so that CLEC may serve exchanges which are not in SBC Missouri’s incumbent exchange areas?

SBC MO:
Should terms and conditions relating to Section 251(a) interconnection be addressed in a separate Out of Exchange Appendix?

WilTel OE-LEC 1(b):
Should SBC be bound by the agreed upon contractual terms in the Appendix?

SBC MO:
Does the OE-LEC appendix obligate SBC to offer services outside their Incumbent Exchange Area?

WilTel GT&C 3:
Should the ICA contain language that allows SBC to restrict WilTel’s use of UNEs on other services under the ICA in violation of the FCC’s rules?

SBC MO:
Does SBC have an obligation to provide services outside of its serving area?


The Commission should adopt SBC Missouri’s proposed OE-LEC Appendix, which provides terms and conditions for the exchange of traffic outside of SBC Missouri’s incumbent exchanges, because the exchange of such traffic is not covered within the terms of the ICA between the Parties.


The Act limits SBC Missouri’s statutory obligation to offer most Sections 251/252 services to those areas in which it is the incumbent local exchange carrier.  Section 251(c) imposes interconnection obligations only on incumbent local exchange carriers.  Section 251(h) limits the territory in which the carrier is an “incumbent” to those areas in which the carrier was a LEC as of the date of the Act.  Consequently, the interconnection obligations of Section 251(c) are geographically limited to the same area (i.e., the ILEC’s incumbent territory).


As SBC Missouri’s statutory obligations to offer most Sections 251/252 services is limited to those areas in which it is the incumbent LEC, the ICA does not cover services offered when the parties wish to exchange traffic in the areas where SBC Missouri is not the incumbent LEC.  (The situation includes unique issues, such as the correct process of opening codes and the proper routing of traffic that arise in areas in which SBC Missouri is not the incumbent LEC.)  SBC Missouri does not believe it is appropriate to address Out-Of-Exchange-LEC (“OE-LEC”) traffic in the interconnection appendix because the interconnection appendix applies only to SBC Missouri’s incumbent territory.  It therefore offered CLECs the OE-LEC appendix to govern this type of Out of Exchange traffic.


While one of the CLEC coalition members (Socket) appears to allege that SBC Missouri engaged in bad faith negotiations in requesting that the CLEC Coalition member sign an OE-LEC Appendix, SBC Missouri requests inclusions of terms for Out of Exchange operations with all CLECs requesting to exchange traffic outside SBC Missouri’s incumbent territory.  SBC Missouri’s interconnection agreements only contemplate intercarrier arrangements between SBC Missouri and CLECs within SBC Missouri’s incumbent operating territories, consistent with provisions of the Act.  When a CLEC seeks to exchange traffic with SBC Missouri that travels beyond SBC Missouri’s incumbent operating territory under an interconnection agreement, the agreement must have terms and conditions to address such traffic.  By adding the OE-LEC Appendix to the ICA, the contract allows for the proper treatment of that traffic.

B.
Specific OE-LEC Appendix Issues.


1.
CC/SBC MO OE-LEC 2

CC/SBC MO OE-LEC 2:
Should the OE-LEC Appendix properly address situations where the FCC has granted a LATA boundary waiver, such that traffic formerly deemed interLATA is thereafter considered 251(b) traffic?


The Commission should adopt SBC Missouri’s proposed language, which makes provisions for LATA boundary waivers, in the interest of contractual completeness to avoid future disputes.


The FCC has on various occasions granted waivers of LATA boundaries to accommodate shifting populations, new developments, or direct new communities of interest.  In these situations, the FCC has granted LATA boundary waivers to allow State Commissions to rate formerly interLATA traffic as “local” or Section 251(b) traffic.  Although LATA boundaries have been waived, local exchange boundaries in those situations would still exist.  The OE-LEC Appendix should be drafted in a manner to accommodate these situations if they arise without dispute.
  

In opposing this provision, the CLEC Coalition claims that the “FCC has not issued any waivers applicable to Missouri at this time.”  SBC Missouri, however, would note that in order to accommodate a transfer of SBC Missouri’s former South Hamburg, Missouri exchange to Rock Port Telephone Company (which occurred because of the greater community of interest South Hamburg shared with neighboring Rock Port Telephone Company exchanges), the LATA boundary changed (so that South Hamburg would be part of the Kansas City, Missouri LATA).


2.
CC/SBC MO OE-LEC 3

CC/SBC MO OE-LEC 3:
Is the OE-LEC required to directly interconnect their network with SBC Missouri’s network for the exchange of OE-LEC traffic?


The Commission should adopt SBC Missouri’s proposed language, which recognizes a CLEC’s desire to interconnect its “Out of Exchange” network with SBC Missouri’s network, because it is necessary to interconnect a CLEC’s “Out of Exchange” network with SBC Missouri’s network if the CLEC wishes to exchange its “Out of Exchange” traffic with SBC Missouri.  If such an interconnection is not established, it would be an indirect interconnection involving a third party carrier.


3.
CC/SBC MO OE-LEC 4
CC/SBC MO OE-LEC 4:
Does the obligation to interconnect under Section 251(c)(2) of the Act extend outside SBC Missouri’s incumbent local exchange area? 


The Commission should adopt SBC Missouri’s proposed language, which recognizes a Section 251(c)(2) interconnection obligation as applying only to technically feasible points within SBC Missouri’s incumbent local exchange area, because it is consistent with federal law.  The CLEC Coalition’s proposed language is not.


SBC Missouri’s obligations to interconnection under Sections 251/252 is limited to technically feasible points within SBC Missouri’s incumbent local exchange area.
  As explained in CC/SBC OE-LEC Issue 1 above, SBC Missouri’s duties to provide Sections 251/252 interconnection is limited to SBC Missouri’s incumbent local exchange area.


4.
CCSBC MO OE-LEC 5

CC/SBC MO OE-LEC 5:
Should a CLEC be required to direct end office trunk once OE-LEC traffic exceeds one DS1 (or 24 DS0s) to or from an SBC Missouri end office?


The Commission should adopt SBC Missouri’s proposed language, which requires Direct End Office Trunking once a CLEC’s traffic to or from an SBC end office exceeds one DS1 (24 DSOs), because it is a reasonable, cost effective and efficient balance between (1) the use of direct transport facilities and (2) limited tandem trunk and switch capacity.  

A Direct End Office Trunk (“DEOT”) group is simply a direct trunk group between two class 5 end office switches.  Routing calls from one end office switch to another end office switch with a DEOT eliminates the need to route through a tandem, which eliminates that point of switching and a potential point of failure, thereby increasing the efficiency of the network.  DEOTs are used to alleviate tandem exhaust problems where traffic levels to a specific end office are sufficient to merit direct trunks.
  SBC Missouri is currently facing an imminent tandem exhaust problem in Kansas City, Missouri.


SBC Missouri’s establishes DEOTs for itself under more stringent guidelines than it is proposing here.  For itself, SBC Missouri establishes the DEOT as soon as the load reaches 24 trunks,
 and also requires its affiliates to establish DEOTs at a 24 trunk threshold.
  The Oklahoma Corporation Commission and the Texas Public Utility Commission have required the establishment of DEOTs at the threshold SBC Missouri is proposing here.  In Oklahoma, the Commission ruled:

Direct End Office trunks terminate traffic originating on one Party’s switch directly to the other Party’s switch and are not switched at a tandem location.  AT&T shall establish a direct End Office trunk group when AT&T’s originating End Office traffic requires twenty-four (24) or more trunks.  Overflow from either end of the direct End Office trunk group will be alternate routed to the appropriate tandem.

And in Texas, the PUC concluded that a 24 trunk threshold was appropriate and ultimately adopted the following language for inclusion in the MCI WorldCom ICA regarding DEOTs:

2.3.1 When MCIW traffic usage to a SWBT end office exceeds 24 trunks, the Party’s shall negotiate and agree to provide within 90 days the provision of end-office trunking and the sharing of investment in the provision of such facilities.
  

And more recently, the Commission reaffirmed its prior decision in the Texas mega arbitration.


Although the CLEC Coalition appears to object to any requirement to connect directly to an SBC Missouri end office when operating as an Out-of-Exchange LEC, SBC Missouri regularly trunks directly to other exchanges and carriers when its end offices are located behind other ILEC tandems.  SBC Missouri’s proposed language expects no more of the CLEC Coalition than is required of SBC Missouri.  The Commission should reject the CLEC Coalitions proposal and adopt SBC Missouri’s proposed language.


5.
CC/SBC MO OE-LEC 6



CC/SBC MO OE-LEC 7

CC/SBC MO OE-LEC 6:
Should SBC Missouri be required to utilize a third party carrier to interconnect with the OE-LEC to exchange OE-LEC traffic?

CC/SBC MO OE-LEC 7:
Should SBC Missouri be required to accept third party MCA traffic that is originated by the CLEC, transited by an ILEC and terminated on SBC Missouri’s network?


The Commission should reject the CLEC Coalition’s proposed language, which requires the establishment of an indirect interconnection for the exchange of OE-LEC traffic, because SBC Missouri’s interconnection obligations under Section 251(c)(2) of the Act do not extend outside SBC Missouri’s local incumbent exchange area.  If a CLEC desires to exchange OE-LEC traffic with SBC Missouri, it should interconnect at the existing POI at the SBC Missouri network without unnecessarily involving a third party ILEC.


6.
CC/SBC MO OE-LEC 8

CC/SBC MO OE-LEC 8:
Should the CLEC route OE-LEC traffic to SBC via the local exchange routing guide (LERG) that associates end offices and serving tandems by owner.


The Commission should adopt SBC Missouri’s language, which requires CLECs to route OE-LEC traffic to the serving tandem identified in the LERG, because it would be most efficient.  SBC Missouri is concerned that its network be efficiently used to exchange OE-LEC traffic without involving a third party’s ILEC network.  For traffic routing purposes, the LERG indicates the assigned serving tandem for each SBC Missouri end office.  Rather than involve third party ILEC facilities, which are not designed nor planned for OE-LEC traffic, the CLEC should directly interconnect with SBC Missouri for the exchange of OE-LEC traffic.

XVI.
Coordinated Hot Cut Issues (CHC)


1.
MCIm CHC 1

MCIm CHC 1:
What terms and conditions for coordinated cutovers should be included in the agreement?


The Commission should adopt SBC Missouri’s proposed coordinated Hot Cut Appendix because it clearly set out the necessary terms and conditions for SBC Missouri’s optional Coordinated Hot Cut service, which are designed to ensure that all CLECs’ receive nondiscriminatory treatment and a high level of service at reasonable costs.  The Commission should reject MCIm’s proposed language, which is merely a brief reference in the Local Number Portability Appendix, because (1) it contains no terms and conditions for Coordinated Hot Cuts; (2) it is confusing and contrary to current practices; and (3) and improperly contains references to batch hot cuts, which are outside of the Section 251/252 negotiation/arbitration process.  While MCIm claims that SBC Missouri is taking a different position in Missouri on this issue then it took in other states, the language SBC Missouri proposes here is essentially the same as the language it proposed in recent negotiations with MCIm in Texas and other states.


SBC Missouri developed the special Coordinated Hot Cut process to accommodate CLECs in their desire to effectuate the switch of an end user’s service with minimal downtime.  When an end user switches service from SBC Missouri to a CLEC and retains its existing telephone number, both SBC Missouri and the CLEC must make changes in their networks to physically switch the service.  Under the basic process (a non-CHC hot cut request) the CLEC simply indicates the start time for the telephone number to be ported by specifying a Frame Due Time (“FDT”) on the service order.  When a CLEC uses this option, SBC Missouri does not contact the CLEC prior to beginning work, but simply switches the services during the specified window.  

Under the optional Coordinated Hot Cut service, SBC Missouri’s technicians take extra time to ensure that both companies perform this service cutover at the same time.  Specifically, SBC Missouri technicians coordinate with CLEC technicians and will not remove the translations from the SBC Missouri donor switch until SBC Missouri has received the CLEC’s verbal instructions to begin.  In some cases, this coordination effort may take very little time.  In other cases it can take a great deal of time (e.g., when a CLEC is not ready at the originally requested time or if a large volume of orders are involved).
  Due to the substantial technician time required to perform Coordinated Hot Cuts, SBC Missouri is entitled to recover its labor costs with providing this service to the cost causing CLEC.  As the non-recurring charges associated with the provisioning of an unbundled loop do not include the cost of providing optional coordination to CLECs, SBC Missouri proposes to charge its tariff labor rates based on the actual time expended as it is currently doing today.


SBC Missouri’s CHC Appendix specifically defines Coordinated Hot Cuts service and describes how it is to be provided by SBC Missouri.  SBC Missouri’s language also recognizes that regardless of whether SBC Missouri is performing work for itself, for MCIm, or for another customer, the scheduling of any particular work activity is subject to workload constraints and a mechanism must be provided to ensure that CHC services are provided on a nondiscriminatory basis (i.e., “on a first come first service basis”) and gives SBC Missouri needed flexibility to manage the scheduling of its workload during unanticipated periods of high volume.


While MCIm complains that SBC Missouri’s language gives it the right to “unilaterally change mutually agreed upon scheduling,”
 SBC Missouri’s language is simply designed to ensure that it has the ability to reschedule cutovers in the event of unexpectedly high work levels (which could include work resulting from storm or fire damage).  SBC Missouri would note that under the standard provisioning process in place today, SBC Missouri allows MCIm to unilaterally change mutually agreed upon scheduling for hot cuts request by MCIm, which allows MCIm to simply reschedule the hot cut if MCIm had an unexpected situation arise that impacted its ability to perform the hot cut at the originally agreed upon time.


Not only is MCIm’s proposed language completely lacking in necessary description of the service and how it is to be provided, MCIm’s language purports to include processes for batch hot cuts that are no longer required to be provided under Sections 251/252.
  While the FCC originally established a requirement for incumbent LECs to either implement the batch hot cut process or make a showing that such a process is unnecessary,
 all Section 251 requirements to provide a batch hot cut process for migrating UNE-P services were vacated with USTA II.  Since a batch hot cut process is not longer required under Section 251 of the Act, state commissions are no longer authorized to establish terms or conditions for such a process in a Section 252 arbitration.
  Although the FCC did discuss the progress that had been made in the area of batch hot cuts, the FCC did not reinstitute a batch hot cut requirements in its new unbundling rules.


While SBC Missouri has no obligation under Section 251 to provide a batch hot cut process, SBC Missouri would note that it is willing, outside the Sections 251/252 process to make it batch hot cut offering available to CLECs.  But in order to avoid any potential claims that the terms and conditions of its batch hot cut offering might be subject to negotiation and arbitration under Sections 251/252 of the Act, SBC Missouri only negotiates revisions for its batch hot cut offerings in a business-to-business negotiation and not in connection with Sections 251/252 negotiations.
  Accordingly, the Commission should reject MCIm’s proposed language.

 Respectfully submitted,

Southwestern Bell Telephone, L.P.
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� BellSouth Telecommunications, Inc., Request for Declaratory Ruling, WC Docket No. 03-251 (FCC, rel. Mar. 25, 2005) (“BellSouth Preemption Order”).


� Silver Direct, pp. 13-14, 19-20.


� Silver Direct, p. 23.


� Silver Direct, pp. 29-30.


� Silver Direct, p. 81.


� See TRRO, paragraphs 99-105, including footnotes.


� Arbitrator’s Determination of Unresolved Issues, Docket No. 05-BTKT-365-ARB, June 6, 2005, p. 51-52.


� TRRO, paragraph 137 and footnote 84.  See also Silver Direct, p. 23; Silver Rebuttal, p. 15.


� Silver Rebuttal, pp. 16-17.


� Silver Direct, pp. 35-36.


�  TRRO ¶ 227; see also TRRO. ¶ 5 (“This transition plan applies only to the embedded base, and does not permit competitive LECs to add new switching UNEs”); TRRO ¶ 199 (“this transition period . . . does not permit competitive LECs to add new customers using unbundled access to local circuit switching.”); 47 C.F.R. 51.319 (d)(2)(iii) (“requesting carriers may not obtain new local switching as an unbundled network element.”).


� McPhee Direct, pp. 64, 65-68; Silver Rebuttal, p. 14.


� Silver Direct, p. 24; Silver Rebuttal, pp. 16-17.


� Silver Rebuttal, p. 17.


� Silver Direct, p. 13.


� Silver Direct, p. 20.  SBC Missouri notes that, contrary to the CC’s claims, its language does not give it the control to determine whether a network element should no longer be classified as a Section 251(c)(3) UNE.  The FCC makes this determination.  This is simply the CC’s attempt to delay the implementation of rulings that have been made by the FCC or, in certain instances, the Court.  Silver Direct, p. 10.


� SBC Missouri’s proposed language provides an implementation plan for any further declassification of DS1 and DS3 transport, based on the criteria set forth in the TRRO.  See Silver Rebuttal, p. 5.


� Silver Direct, pp. 1234-124; Silver Rebuttal, pp. 16-17.


� Silver Direct, pp. 29-30.


� TRRO Paragraph 227, footnote omitted


� Silver Direct, pp. 48-49.


� Silver Direct, p. 21.


� Silver Direct, p. 26.


� Verizon Comm., Inc. v. FCC, 535 U.S. 466 (May 13, 2002).


� Silver Direct, pp. 81-82, 102-105; Silver Rebuttal, p. 40..


� Errata, 8 FCC Rcd. 19020 (2003).


� Arbitrator’s Determination of Unresolved Issues, Docket No. 05-BTKT-365-ARB, June 6, 2005, p. 14.


� Arbitrator’s Determination of Unresolved Issues, Docket No. 05-BTKT-365-ARB, June 6, 2005, p. 20.


� TRRO, ¶¶ 204-25.


� TRO, footnote 1990.


� TRO, ¶¶ 579, 584.  


� SBC allows the commingling of special access services.  


� Id., ¶¶ 579-84.  


� In re Level 3 Communications, 2005 WL 562645 at p. 146 (Docket No. 04-L3CT-1046-ARB, Kan. Corp. Comm'n, Feb. 7, 2005).  


� Amendatory Arbitration Decision, Docket No. 04-0371 (Ill Comm. Comm'n, Oct. 28, 2004) at 18 ("SBC is not required to commingle UNEs and UNE combinations with network elements unbundled pursuant to Section 271."); In re DIECA Comms., Inc., 2005 WL 578197 (Utah Pub. Serv. Comm'n, Feb. 8, 2005) at 13.





� Silver Direct, p. 77; Silver Rebuttal, p. 40.


� Silver Direct, pp. 102-105; Silver Rebuttal, p. 35.


� Christensen Direct, pp. 25-28; Silver Direct, pp. 29-33.


� Chapman Direct, p. 81; Chapman Rebuttal, pp. 38-40.


� Chapman Rebuttal, p. 40.  


� T. 977, Rhinehart.


� Chapman Rebuttal, p. 40.


� See also Chapman Direct, pp. 66-67.


� Chapman Rebuttal, p. 35.


� Chapman Direct, pp. 65-81; Chapman Rebuttal, pp. 35-49.


� TRRO, ¶234.


� See 47 C.F.R. §§51.319(a)(4) and (5), 51.319(e)(3)(i), and 51.319(e).


� Chapman Direct, pp. 65-81; Chapman Rebuttal, pp. 35-49.


� See 47 C.F.R. §§51.319(a)(4) and (5), 51.319(e)(3)(i), and 51.319(e).


� 	TRRO ¶ 3 (emphasis added).


� 	TRRO ¶ 234 (emphasis added).


� Tier 1 Wire Centers are defined in paragraph 112 of the TRO Remand as having either four or more fiber–based collocators or 38,000 or more business lines. Tier 2 wire centers are defined in paragraph 118 of the TRO Remand as having either three or more fiber-based collocators or 24,000 or more business lines.


� TRRO paragraphs 126-128.


� TRRO paragraphs 129-131; Rule 51.319(e)(3).


� TRRO, paragraphs 99-105, including footnotes.


� Chapman Direct, pp. 62-81; Chapman Rebuttal, pp. 33-48.


� TRO, paragraph 632 and 645.


� Iowa Utilities Board.  F.C.C., 219 F. 3d 744 (8th Cir. 2000), affirmed in part and reversed in part in Verizon Communications, Inc. v. F.C.C., 535 U.S. 467, vacated in part in Iowa Utilities Board v. F.C.C., 301 F. 3d 957 (8th Cir. 2002).  “We also agree with petitioners’ view that Section 251(c)(3) implicitly requires unbundled access only to an incumbent LEC’s existing network – not to a yet unbuilt superior one.” See also Rule 51.305(a)(4) and 51.311(c).


� Silver Direct, p. 94.


� Silver Direct, pp. 92-93; Silver Rebuttal, p. 38.


� Silver Direct, pp. 92-93; Silver Rebuttal, pp. 19-20.


� TRRO ¶ 5; FCC Rule 51.309(b).  


� Arbitrator’s Determination of Unresolved Issues, Docket No. 05-BTKT-365-ARB, June 6, 2005, p. 19.


� FCC Rule 309(a) states: “Except as provided in § 51.318, an incumbent LEC shall not impose limitations, restrictions, or requirements on requests for, or the use of, unbundled network elements for the service a requesting telecommunications carrier seeks to offer.”


� “Unbundled Network Elements,” as used in the Act and by the FCC, are those “network elements” that ILECs have been ordered to unbundle based on a finding by the FCC that those particular network elements meet the “necessary” and “impair” standards for unbundling set forth in Section 251(d)(2) of the Act.  Accordingly, “unbundled network elements” are a subset of “network elements” (which is a phrase separately defined by the Act, at 47 U.S.C. § 3(29)).  As discussed by the Supreme Court in AT&T Corp. v. Iowa Utils. Bd., 119 S.Ct. 721 (1999), “[i]f Congress had wanted to give blanket access to incumbents’ networks on a basis as unrestricted as the scheme the Commission has come up with [referencing the FCC’s pre-TRO rule scheme], it would not have included § 251(d)(2) in the statute at all.  It would simply have said . . . that whatever requested element can be provided must be provided.”  


	When the term “Unbundled Network Element” or “Lawful UNE” is used in the ICA, it should be understood to refer only to those network elements that have been affirmatively determined by lawful and effective FCC rules and associated lawful and effective FCC orders and court decisions, to meet the criteria to be unbundled in accordance with the standards of Section 251(d)(2) of the Act and thus required to be provided pursuant to Section 251(c)(3).  Many network elements are not “UNEs”, whether as a result of the TRO or the TRRO or because the FCC has not affirmatively determined that they should be and, as such, access to those network elements may not lawfully be included in the ICAs resulting from this arbitration.  


� 47 C.F.R. § 51.309(b).  


� TRRO, paragraph 5; 47 C.F.R. §51.309(b).


� Silver Direct, pp. 89-94; Silver Rebuttal, p. 19.


� Silver Direct, p. 95; Silver Rebuttal, pp. 35-36.


� 47 U.S.C. §153(44); Smith Rebuttal, pp. 24-25.


� 47 U.S.C. §51.319(b).


� See 47 C.F.R. § 51.315 (requiring combinations of unbundled network elements).


� 47 U.S.C. § 51.315.  


� Id.  (referring only to combinations of unbundled network elements).  


� See AT&T Issue 7, supra.  





� Verizon, 535 U.S. at 534-36.  


� CLEC DPL Position Statement on Issue 29.  


� McCarty, 362 F.3d at 390.  


� Silver Direct, pp. 107-108; Silver Rebuttal, pp. 48-49.


� Silver Direct, pp. 76-77; Silver Rebuttal, p. 40.


� Chapman Direct, pp. 101-102.


� 47 C.F.R. § 51.315(c).  


� Chapman Direct, p. 102.


� Schilling Rebuttal, pp. 7-8; Silver Rebuttal, p. 49.


� Silver Direct, p. 89.


� Silver Direct, pp. 90-95; Silver Rebuttal, pp. 19-20.


� Silver Direct, p. 115; Silver Rebuttal, p. 39.


� Verizon, 535 U.S. at 536 ("[A] combination is not technically feasible if it impedes an incumbent carriers’ ability to 'retain responsibility for the management, control, and performance of its own network.'") (quoting Local Competition Order, ¶ 203); Local Competition Order, ¶ 296 (placing limits on combining duty because an overbroad rule "could potentially affect the reliability and security of the incumbent's network").  


� 535 U.S. at 535-36.


� See United States Telecom Ass’n v. FCC, 290 F.3d 415, 429 (D.C. Cir. 2002).  


� Verizon, 535 U.S. at 535-36


� Both rules require the ILEC to "perform the functions necessary to" combine or commingle. 47 C.F.R. §§ 51.309(f) and 51.315(c).  That combining and commingling is addressed in a parallel fashion is also evidence when one notes that the FCC discussed commingling in the section of the TRO entitled "combinations of Network Elements."  Likewise, FCC Rule 318 further demonstrates the parallel nature and treatment of combining and commingling, as Rule 318(b) makes the same eligibility criteria apply to both combinations and commingling arrangements.  


� USTA II, 359 F.3d 554, 589-590; Silver Direct, p. 103; Silver Rebuttal, pp. 37-39..


� TRO, paragraph 655, n. 1990.


� USTA II, 359 F.3d. 554.


� Silver Direct, p. 103; Silver Rebuttal, p. 9.


� Arbitrator’s Determination of Unresolved Issues, Docket No. 05-BTKT-365-ARB, June 6, 2005, p. 14.


� Silver Direct, pp. 106-108; Silver Rebuttal, pp. 46-47.


� See Verizon, 535 U.S. at 535 (in the combinations realm which admitted is considered to be part of commingling, a CLEC "must pay 'a reasonable cost-based fee' for whatever the incumbent does.").  Thus, SBC Missouri plainly is entitled to recover manual processing costs, including for some degree of fall out.  


� 47 U.S.C. § 252(a).


� Ivanuska Rebuttal, pp. 4-10.


� T. 1054-1056, Ivanuska.


� T. 1054-1056, Ivanuska.


� Silver Direct, pp. 96-99; Silver Rebuttal, p. 32.


� Silver Direct, p. 100; Silver Rebuttal, p. 25.


� 47 CFR § 51.315(c)(1).


� Verizon, 122 S.Ct. 1646, 1685.


� Verizon at 1685.


� Verizon at 1687.


� 47 CFR §51.315(c)(2).


� Verizon at 1686.


� Schilling Rebuttal, pp. 8-10.  Silver Direct, pp. 108-114.


� TRO, ¶534 provides: “As noted in the Verizon decision, the limitation on technical feasibility is meant to preserve the reliability and security of the incumbent LEC’s network, and a UNE combination is “not technically feasible if it impedes an incumbent carrier’s ability to retain responsibility for the management, control, and performance of its own network.”  See also Silver Rebuttal, pp. 38-39.


� Silver Direct, pp. 96-99; Schilling Rebuttal, pp. 2-7.


� Christensen Direct, pp. 36-38; Christensen Rebuttal, pp. 29-32; Silver Direct, pp. 95-99; Silver Rebuttal, p. 40.


� Silver Direct, p. 95; Silver Rebuttal, p. 25.


� Silver Direct, p. 99; Silver Rebuttal, p. 40.


� Ex. 211.


� Silver Direct, p. 98.


� Silver Direct, p. 98.


� Arbitrator’s Determination of UNE Issues, Docket No. 05-BTKT-365-ARB, June 6, 2005, p. 35.


� Arbitrator’s Determination of UNE Issues, Docket No. 05-BTKT-365-ARB, June 6, 2005, p. 35-36 (footnotes omitted).


� Verizon, 535 U.S. at 534.


� Ivanuska Rebuttal, pp. 4-10.


� T. 1052-1054, Ivanuska.


� Silver Direct, pp. 113-115; Silver Rebuttal, p. 34.


� See BellSouth Preemption Order, ¶¶ 1, 17, 22.  


� TRRO, ¶ 12.


� Hatch Direct, pp. 33-35; Hatch Rebuttal, pp. 16-17; Silver Direct, pp. 102-105; Silver Rebuttal, p. 56.


� Silver Direct, p. 95.


� Silver Direct, pp. 131-132; Silver Rebuttal, pp. 48-49.


� Silver Direct, pp. 131-132; Silver Rebuttal, pp. 48-49.


� Christensen Direct, pp. 36-37; Christensen Rebuttal, p. 32; Silver Direct, pp. 53-54.


� Christensen Direct, pp. 36-37; Christensen Rebuttal, p. 32; Silver Direct, pp. 53-54.


� Silver Direct, p. 100.


� Silver Direct, p. 51.


� Silver Direct, pp. 51-52.


� Arbitrator’s Determination of UNE Issues, Docket No. o5-BTKT-365-ARB, June 6, 2005. p. 27.


� Silver Direct, pp. 49-50.


� Seamless conversions are beyond what is reasonable or, as the FCC has acknowledged, even possible.  The FCC has said that conversions “should” be seamless, but clearly understands that a seamless conversion is not possible if the conversion involves network reconfigurations to comply with the FCC Rule 51.318(b).  See TRO, paragraph 586.  Christensen Direct, p. 22.


� Christensen Direct, p. 23.


� Silver Rebuttal, p. 32.


� Christensen Direct, pp. 43-44; Silver Direct, pp. 53-54. 


� TRO, ¶ 585.  Christensen Direct, pp. 43-44; Silver Direct, pp. 53-54.


� TRO, ¶¶692-698


� CC UNE 30 Position Statement; Silver Rebuttal, p. 33.


� Silver Direct, p. 119.


� TRO, ¶ 582.


� TRO, ¶¶ 580, 582.  


� TRO, ¶ 582.  


� TRO, ¶ 582.  


� Silver Direct, p. 119.


� 47 C.F.R. § 51.309(c); 47 U.S.C. § 251(c)(3).  


� Arbitrator’s Determination of UNE Issues, Docket No. 05-BTKT-365-ARB, June 6, 2005, p. 41.


� TRO, footnote 1785; Silver Direct, p. 118.


� Silver Direct, pp. 117-118.


� TRO, paragraph 586.


� TRO, §586.


� Silver Direct, pp. 51-52; Silver Rebuttal, pp. 33-34.


� Christensen Direct, pp. 34-36; Christensen Rebuttal, pp. 24-29; Silver Direct, p. 53; Silver Rebuttal, p. 35.


� Christensen Direct, pp. 34-36; Christensen Rebuttal, pp. 24-29.


� Silver Direct, p. 54; Silver Rebuttal, p. 33.


� Silver Direct, p. 51.


� Silver Direct, p. 85; Silver Rebuttal, p. 44.


� Silver Direct, p. 88; Silver Rebuttal, pp. 45-46.


� Silver Direct, pp. 101-102, and 116.


� Silver Direct, p. 88.


� Silver Direct, p. 102; Silver Rebuttal, pp. 8 and 12.


� TRO ¶ 575.  The FCC reiterated its decision in this regard in its TRRO, “[A]s we previously held, to the extent that the loop and transport elements that comprise a requested EEL circuit are available as unbundled elements, then the incumbent LEC must provide the requested EEL.”  TRRO ¶85.


� Arbitrator’s Determination of UNE Issues, Docket No. 05-BTKT-365-ARB, June 6, 2005, pp. 29-30.


� Arbitrator’s Determination of UNE Issues, Docket No. 05-BTKT-365-ARB, June 6, 2005, p. 31.


� Silver Direct, p. 53.


� Silver Direct, p. 53; Silver Rebuttal, p. 35.


� CC Revised DPL Position Statement.  


� TRO, ¶ 626.  


� TRO, ¶ 628.  See also id., ¶ 626 (finding that “an annual audit right strikes the appropriate balance between the incumbent LECs’ need for usage information and risk of illegitimate audits that impose costs on qualifying carriers.”)  


� Id.


� TRO, ¶ 627; Silver Rebuttal, p. 44. 


� TRO, ¶ 597.  See also id, ¶ 604 (“As further evidence that a carrier provides qualifying voice service, the collocation arrangement must be within the same LATA as the customer premises”).  


� Cadieux Direct, p. 60.


� Emphasis added.


� TRO, ¶602 and footnote 1840.  


� Arbitrator’s Determination of UNE Issues, Docket No. 05-BTKT-365-ARB, June 6, 2005, p. 31.


� Arbitrator’s Determination of UNE Issues, Docket No. 05-BTKT-365-ARB, June 6, 2005, p. 31.


� Arbitrator’s Determination of UNE Issues, Docket No. 05-BTKT-365-ARB, June 6, 2005, p. 31.


� TRO, ¶591.


� See TRO, ¶ 575 wherein the FCC states: “we continue to view EELs are UNE combinations of unbundled loops and unbundled transport (with or without multiplexing capabilities).”  See also 47 C.F.R. §51.5.  Silver Direct, p. 116; Silver Rebuttal, p. 30.


� Silver Direct, pp. 82-83; Silver Rebuttal, p. 30.


� Silver Direct, p. 85; Silver Rebuttal, p. 42.


� Silver Direct, p. 85; Silver Rebuttal, pp. 41-42.


� Silver Direct, pp. 86-87.


� Silver Direct, pp. 87-88; Silver Rebuttal, pp. 45-46.


� Silver Direct, pp. 89-90.


� Silver Direct, pp. 84-85.


� TRO, ¶620 and footnote 1840.


� Silver Direct, pp. 87-88.


� Smith Direct, pp. 12-13.  In the TRRO, the FCC held that CLECs are not impaired without access to DS3 UNE loops in wire centers with at least 38,000 business lines and 4 or more unaffiliated fiber-based collocators and are not impaired without access to DS1 UNE loops in wire centers with at least 60, 000 business lines and 4 or more unaffiliated fiber-based collocators.  47 C.F.R. 51.319(a)(4) and(5)


� TRO, ¶146 and 47 C.F.R. §51.319(a)(6).


� TRO, ¶202 and 315.


� TRRO, ¶¶ 146, 178, 181; 47 C.F.R. § 51.319(a)(4).  


� TRRO, ¶ 146.


� TRO, ¶ 273; 47 C.F.R. § 51.319(a)(3); TRO Order on Reconsideration, ¶¶ 1, 2, 9.


� Smith Direct, pp. 15-17.


� The CLEC Coalition’s proposed language in the revised DPL states:  “With respect to multi-tenant properties, where a tenant’ street address is further designated by an apartment number, a unit number, suite number or floor designation . . . an individual tenant’s space shall constitute one building.”  T. 1063, Ivanuska.


� Smith Direct, p. 15.


� Smith Direct, p. 16.


� Smith Direct, p. 16.


� TRRO, ¶ 181.  


� TRRO, ¶ 177.  


� Smith Rebuttal, p. 19.


� Ivanuska Direct, pp. 22-23.


� Arbitrator’s Determination of Unresolved Issues, Docket No. 05-BTKT-365-ARB, June 6, 2005, p. 47.


� SBC would be willing to accept the CLEC Coalition’s language for Section 4.7.4 if certain changes were made.  Those changes are set forth in SBC Missouri’s Position Statement in the Revised DPL.  


� Id. AT&T Language § 4.2.1 pp. 69- 70.


� Id., AT&T Language § 4.3.1 pp. 70 – 71.


� TRRO ¶ 216.


� Coalition Joint Rebuttal p. 13 lines 8 – 19; Coalition Brief pp. 65 – 68, respectively.


� SWBT Smith Direct p. 17 line 1 – p. 26 line 7; Smith Rebuttal p. 8 line 12 – p. 11 line 7.


� Arbitrator’s Determination of UNE Issues, Docket No. 05-BTKT-365-ARB, June 6, 2005.


� 47 C.F.R. §51.319(a)(6).


� TRO, ¶202, 47 C.F.R. §51.319(a)(6); Smith Direct, pp. 9-14.


�See 47 C.F.R. § 51.319 (e)(2)(iii).


� See TRO, ¶ 202 , which provides: “[w]ith regard to the highest capacity loop facilities, i.e. OCn loops, we conclude that no impairment exists on a nationwide basis.”  Further in paragraph 149 of the TRRO, the FCC acknowledged that USTA II did not disturb that conclusion.  The FCC stated: “[a]t the outset, we note that the USTA II court did not disturb our conclusions regarding either DS0 or OCn loops.”  


� Chapman Direct, pp. 55-63; Chapman Rebuttal, 23-28; Hatch Direct, pp. 7-9; Hatch Rebuttal, pp. 9-10.


� TRO, ¶288.


� TRO ¶ 288 and 47 C.F.R. §51.319(a)(2)(i).


� TRO, ¶¶537 and 540 and FN 1645.





� AT&T UNE DPL AT&T Preliminary Position § 4,7 p. 73.


� Id., AT&T Language.


� 47 C.F.R. § 51.319(a)(2)(i).


� Arbitrator’s Determination of UNE Issues, Docket No. 05-BTKT-365-ARB, June 6, 2005, pp. 43-44.


� TRRO, §36.


� 47 C.F.R. §51.319(a)(6) clearly states that: “[a]n incumbent LEC is not required to provide requesting telecommunications carriers with access to dark fiber loop on an unbundled basis.”


� Smith Direct, pp. 9-10; Smith Rebuttal, pp. 14-17.


� See TRO, ¶¶632 and 645.


� Hatch Direct, pp. 22-23; Hatch Rebuttal, pp. 17-18; Smith Direct, pp. 28-30; Smith Rebuttal, pp. 6-7.


� Silver Direct, pp. 27-28.


� Arbitrator’s Determination of Unresolved Issues, Docket No. 05-BTKT-365-ARB, June 6, 2005, pp. 44-45.


� TRRO, ¶137; Silver Direct, p. 23; Silver Rebuttal, p. 15.


� TRO, ¶137.


� 47 C.F.R. § 51.5 (definition of “Interconnection”) (emphasis added); Local Competition Order, ¶ 176 (“the term ‘interconnection’ under section 251(c)(2) refers only to the physical linking of two networks”) (emphasis added).  


� Arbitrator’s Determination of Unresolved Issues, Docket No. 05-BTKT-365-ARB, June 6, 2005, p. 50.


� Arbitrator’s Determination of Unresolved Issues, Docket No. 05-BTKT-365-ARB, June 6, 2005, p. 50.


� 47 C.F.R. 51.319(e)(2)(ii); Silver Direct, p. 15.


� 47 C.F.R. 51.319(e)(2)(iii).  


� 47 C.F.R. 51.319(e).


� See TRO, ¶ 366 n. 1116 which states: “[o]ur determination here effectively eliminates “entrance facilities” as UNEs”; see also TRRO, ¶ 137 which states: “we find that requesting carriers are not impaired without unbundled access to entrance facilities”; finally, see 47 C.F.R. 51.319(e)(2)(i) which states: “[e]ntrance facilities.  An incumbent LEC is not obligated to provide a requesting carrier with unbundled access to dedicated transport that does not connect a pair of incumbent LEC wire centers”.  


� AT&T will likely argue that SBC must provide entrance facilities under section 251(c)(2).  AT&T is wrong for the reasons set forth in SBC’s discussion of CC UNE 2(b) in Section III(D)(2)(b) of this Brief.  


� See CLEC Coalition proposed language for Sections 10.1, 10.2, 10.2.1, 10.6, 10.11.1.  


� TRO, ¶¶ 656, 662, 664.  


� Id., ¶¶ 655, 656, 659.  That determination was upheld in USTA II.  USTA II, 359 F.3d at 589.  


� Silver Direct, p. 47.


� TRO, ¶ 451 (“we establish a national finding that competitors are not impaired with respect to DS1 enterprise customers that are served using loops at the DS1 capacity and above”).  


� TRRO, ¶ 204 (“Based on the evidence of deployment and use of circuit switches, packet switches, and softswitches, and changes in incumbent LEC hot cut processes, we determine not only that competitive LECs are not impaired in the deployment of switches, but that it is feasible for competitive LECs to use competitively deployed switches to serve mass market customers throughout the nation”).  


� TRRO, ¶ 226-228; 47 C.F.R. 51.319(d)(2)(iii).  


� Silver Direct, p. 4, 56-58.


� Silver Direct, pp. 57-58.


� TRO, ¶ 451 (“we establish a national finding that competitors are not impaired with respect to DS1 enterprise customers that are served using loops at the DS1 capacity and above”).  


� Silver Direct, pp. 55-58; Silver Rebuttal, p.29.


� SBC Missouri’s proposed language, which is set forth in Section 12.1 in CC UNE 25, specifically allows CLECs access to its 911 or E911call related databases as described in the Lawful 911 and E911 Appendix.  Thus, the Commission should adopt SBC Missouri’s proposed language because it appropriately allows CLECs access to these call related databases in that limited circumstance.


� TRO, ¶ 544.


� TRO,  ¶ 545.


� Id.


� TRO, ¶ 7; see also id. ¶ 534.  


� TRO, ¶ 551; Silver Direct, p. 63.


� TRO, ¶ 451.  


� TRRO, ¶ 204.  


� Silver Rebuttal, p. 52.


� The relevant sections of SBC Missouri’s Embedded Base Temporary Rider are Sections 2.1.1 and 2.1.1.1.


� See 47 C.F.R. 51.319(d)(4)(i)(B)(3) which states: “An incumbent LEC shall not be required to unbundle the services created in the advanced intelligent network platform and architecture that qualify for proprietary treatment."


� See UNE Remand Order at ¶409: “[w]e agree with Ameritech that services such as Privacy Manager qualify as ‘proprietary’ treatment.  We also agree that software services such as Privacy Manager are new and innovative products used to differentiate the incumbent LECs’ service offering.”


� Chapman Rebuttal, p. 24.


� Silver Direct, p. 66; Silver Rebuttal, p. 50


� The CC also argues that SBC Missouri is also required to provide ULS under Section 271.  SBC Missouri addresses the CC’s argument in Section III(B)(1)(a).


� Silver Direct, pp. 57-58.


� See TRO Order on Reconsideration, ¶ 20 and n.69; Chapman Direct, p. 60; Chapman Rebuttal, p. 32; Hatch Direct, pp. 30-31.





� Silver Direct, pp. 8-22, 55-58, 60-61; Silver Rebuttal, pp. 14-15, 19-20, and 26-27.


� Arbitrator’s Determination of Unresolved Issues, Docket No. 05-BTKT-365-ARB, June 6, 2005, p. 51.


� Arbitrator’s Determination of Unresolved Issues, Docket No. 05-BTKT-365-ARB, June 6, 2005, p. 51.


� Arbitrator’s Determination of Unresolved Issues, Docket No. 05-BTKT-365-ARB, June 6, 2005, p. 52.


� Silver Direct, pp. 17-18.


� Arbitrator’s Determination of Unresolved Issues, Docket No. 05-BTKT-365-ARB, June 6, 2005, p. 54.


� Silver Direct, p. 39.


� Silver Direct, pp. 39-42; Silver Rebuttal, p. 22-24.


� See TRO, ¶586.


� Arbitrator’s Determination of Unresolved Issues, Docket No. 05-BTKT-365-ARB, June 6, 2005, p. 55.


� Arbitrator’s Determination of Unresolved Issues, Docket No. 05-BTKT-365-ARB, June 6, 2005, p. 55.


� TRRO ¶ 227; Silver Direct, pp. 42-44; Silver Rebuttal, p. 24-25.


� Silver Direct, p. 44.


� TRRO, ¶¶182-185. In ¶ 182 of the TRRO, the FCC stated: “we find that requesting carriers are not impaired on a nationwide basis without access to unbundled dark fiber loops because the barriers to entry relating to the deployment of dark fiber loops can be overcome through self-deployment of lit facilities at the OCn level”.  
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� See Pacific Bell v. Pac West Telecomm, Inc., 325 F.3d 1114, 1122-23 (9th Cir. 2003) (“significantly, the court did not vacate the [ISP] Remand Order . . . . As a result, the [ISP] Remand Order remains in effect pending the FCC’s proceedings on remand”); id. at 1130 n.14 (the court must apply “the current FCC regulations as set forth in the [ISP] Remand Order”); AT&T Comms. LLC v. Colorado Public Utils. Comm’n, 300 F. Supp. 2d 1069, 1076 (D. Colo. 2003) (“Since WorldCom, moreover, did not vacate the [ISP] Remand Order, the FCC Remand Order is still in effect”); Indiana Bell Tel. Co. v. Time Warner Comms., 786 N.E.2d 301, 308 (Ind. App. 2003) (“the court refused to vacate [the ISP Remand Order], instead simply opting to remand for further proceedings.  Thus, [the ISP Remand Order] is still in effect”) (citation omitted).


� ISP Remand Order, para. 23.  


� Id. paras. 7�8.  See also, McPhee Direct, pp. 24-26.


� 47 C.F.R. § 51.701(b)(1).  


� Memorandum Opinion and Order, MTR and WATS Market Structure, CC Docket No. 78-72, 97 FCC 2d 682 (1983) (“MTS/WATS Market Structure Order”), para. 76.


� 47 C.F.R. § 51.701(b)(1).  


� McPhee Direct, pp. 17-21; McPhee Rebuttal, pp. 6-9.


� Order, Petition of Core Communications, Inc. for Forbearance, WC Docket No. 03�171, 2004 WL 2341235, ¶¶ 18-19 (FCC rel. Oct. 18, 2004) (“Core Forbearance Order”).


� ISP Remand Order, para. 13 (emphasis added).  CLECs argued that such calls were “local” calls subject to reciprocal compensation under Section 251(b)(5) because the calls were delivered to an ISP in the same local exchange in which the calls originates.  ILECs, on the other hand, argued that such calls were not “local” because the communication “continue[d] beyond the local ISP server.”    Id. para. 14.


� ISP Remand Order, ¶ 5.  


� See, McPhee Direct, pp. 4-8; McPhee Rebuttal, p. 3.


� Falvey T. 306-317.


� Core Forbearance Order, n.25 (emphases added).


� ISP Remand Order, ¶ 34.


� Id. ¶ 37.


� ISP Remand Order, para 90.


� McPhee Direct, pp. 7-8.


� Barber T. 643-649.


� Barber T. 646-647.


� First Report and Order, para. 1034 (emphasis added).


� First Report and Order, para. 1035 (emphasis added).


� First Report and Order, para. 1035 (emphasis added).


� First Report and Order, para. 1036 (emphasis added).


� First Report and Order, para. 1037 (emphasis added).


� McPhee Rebuttal, pp. 4-5.


� Barber Direct, p. 7.


� In the Matter of Southwestern Bell Telephone Company’s Tariff Revisions Designed to Introduce a LATAwide Extended Area Service (EAS) Called Local Plus, and a One-Way COS Plan, Case No. TT-98-351, issued September 17, 1998 at p. 39.


� See, Section VI(A), supra.


� See, Section VI(B), supra..


� Douglas Direct, pp. 24-25; McPhee Direct, p. 11.


� McPhee Direct, p. 11.


� Douglas Direct, pp. 25-27.


� Schell Direct, p. 124.


� Foreign Exchange or “FX” is the industry term for calls that originate in one local exchange and terminate to another exchange that is not within the originating local calling scope, even though the originating end user dialed the number that looks like a local number.  SBC Missouri provisions FX service via a dedicated circuit from the end office where the particular NPA NXX is actually assigned, to the FX subscriber’s premise outside the service area of the end office to which the NPA NXX is actually assigned.  When another end user calls the FX subscriber’s telephone number, the call is routed to the proper resident end office switch and from there diverted over the dedicated circuit to the FX subscribers remote location.  CLECs create “FX-type” arrangements by reassigning the telephone number to a switch miles away from the “home” central office switch where that NPA NXX was originally assigned as a local number.  (McPhee Direct, pp. 18-19).


� In re: Implementation of the Local Competition Provisions in the Telecommunications Act of 1996; Interconnection Between Local Exchange Carriers and Commercial Mobile Radio Service Providers, 11 FCC Rcd. 15499, 16013, para. 1035 (1996).


� McPhee Direct, p. 20.


� McPhee Rebuttal, pp. 21-22.


� McPhee Rebuttal, pp. 20-22.


� McPhee Direct, p. 22.


� The term “8YY” refers generically to toll-free numbers like the familiar “800” service.  8YY service is an optional Feature Group D service available from SBC Missouri’ access tariffs, and it enables calling parties to reach the 8YY subscriber (e.g., a national rental car company) without incurring toll charges.  Douglas Direct, p. 22.  


� In re Toll Free Service Access Codes, Fifth Report and Order, 15 FCC Rcd. 11,939, ¶ 2 (2000) (“Toll free service is an interexchange service in which subscribers agree in advance to pay for all calls made to them using a predesignated toll free telephone number”).


� Schell Direct, pp. 32-33.


� Douglas Direct, p. 23; Douglas Rebuttal, p. 8.


� Arbitrator’s Order 10: Decision, In re Arbitration Between Level 3 Communications, LLC and SBC Communications, Inc., Docket No. 04-L3CT-1046-ARB, at 101 (Kan. Corp. Comm’n Feb. 7, 2005).  The Commission itself did not rule on the Arbitrator’s decision, as the parties settled after that decision was issued.


� Id.


� In the Matter of the Petition of CLEC Coalition for Arbitration Against Southwestern Bell Telephone, L.P. d/g/a SBC Kansas Under Section 252(b)(1) of the Telecommunications Act of 1996, et al., Docket No. 05-BTKT-365-ARB, et al., Arbitrator’s Determination in Phase II on Interconnection, Sub-Loop and 911 Issues, issued June 6, 2005 (“Kansas Phase II Arbitration Decision”) at p. 17.


� 47 C.F.R. Section 51.711(a)(3) (emphasis added.)


� For comparison purposes, if a CLEC delivers a call to SBC Missouri at an SBC Missouri end office for termination to an SBC Missouri end user served by that end office, SBC Missouri will charge the CLEC the end office termination rate, which compensates SBC Missouri for switching the call at the end office.  If a CLEC instead delivers a call to SBC Missouri at an SBC Missouri tandem switch, SBC Missouri will charge the tandem termination rate, which compensates SBC Missouri for the costs it incurs to switch the call at the tandem, plus the costs it incurs to transport the call from the tandem to the end office switch that serves the called party, plus the costs it incurs to switch the call at the end office.  


� A CLEC may demonstrate that a switch actually serves a geographic area comparable to the area served by SBC Missouri’s tandem when that CLEC has:  (i) deployed the switch to serve this area; (ii) obtained NPA/NXXs to serve the exchanges within this area; and (iii) demonstrated that it is serving this area through its own facilities or a combination of its own facilities and these facilities connected to its collocation arrangements in ILEC central offices.  (McPhee Direct, p. 15).


� However, if any member of the Coalition demonstrates in the future that its switch satisfies the FCC’s geographic coverage test, that CLEC’s interconnection agreement would be amended accordingly.


� Opinion, Application of AT&T Communications of California, Inc., et al. (U 5002 C) for Arbitration of an Interconnection Agreement with Pacific Bell Telephone Company (U 1001 C) Pursuant to Section 252(b) of the Telecommunications Act of 1996, (Pub. Utils. Comm’n. Cal. Aug. 7, 2000), at 20 (emphasis in original).  


� Local Competition Order, para. 1090.  


� Id.


� McPhee Direct, pp. 13-17.


� McPhee Direct, pp. 16-17.


� McPhee Direct, pp. 15-17.


� PSTN-IP-PSTN traffic is traffic that begins and ends on the public switched telephone network (“PSTN”) just like a traditional telephone call, but is temporarily converted to the IP format for some portion of the transmission in between.  (For this reason, PSTN-IP-PSTN traffic is sometimes called “IP in the middle” traffic.)  For example, assume a BellSouth customer in Georgia who uses AT&T for long distance service calls an SBC customer in Missouri.  The call originates on BellSouth’s PSTN in the traditional time division multiplexing (“TDM”) transmission format, and is then handed off to AT&T for long haul transport from Georgia to Missouri.  AT&T might convert the call to the IP format for transport over some portion of its long distance network, and then re-convert the call to the TDM format before handing it off to SBC Missouri for termination on the PSTN, i.e., SBC Missouri’ local network.  Constable Direct, p. 5.


� IP-PSTN traffic is traffic that originates in the IP transmission format, and is later converted to the TDM format so it can be terminated on a local exchange carrier’s PSTN.  An example would be someone with a cable modem using an IP phone device, or IP phone software, to make phone calls through her computer.  If that person makes a phone call to a person that does not use IP transmission technology but has an ordinary wireline telephone, the call is converted from the IP format into the circuit-switched TDM format used by local telephone networks for termination to the PSTN.  Constable Direct at 5-6.  


� Constable Direct, pp. 5-21.


� See, SBC Attachment 12, Sections 10.1 & 13.1 (defining Switched Access Traffic to include interexchange traffic that “terminates over a Party’s circuit switch, including traffic from a service that originates over a circuit switch and uses Internet Protocol (IP) transport technology”).


� Order (FCC 04-97), In re Petition for Declaratory Ruling that AT&T’s Phone�to�Phone IP Telephony Services are Exempt from Access Charges, WC Docket No. 02�361, 19 F.C.C. Rcd. 7,457 (FCC rel. April 21, 2004) (“IP Access Charge Order”).


� Id. ¶ 18.


� Id.  


� Comments of the Public Service Commission of the State of Missouri, IP-Enabled Services NPRM, W.C. Docket No. 04-36, filed May, 2004, at pp. 8, 12.


� See, Constable Direct, p. 19.


� Notice of Proposed Rulemaking (FCC 04-28), In the Matter of IP�Enabled Services, WC Docket No. 04�36 (FCC rel. March 10, 2004) (“IP�Enabled Services NPRM”).


� When new FCC rules issue, the parties can use the change-of-law process to amend their agreement accordingly.


� Conversely, when IP-PSTN traffic is local (i.e., remains within a local exchange), SBC Missouri proposes to treat the traffic like all other local traffic (i.e., subject to reciprocal compensation rather than access charges).  AT&T thus mischaracterizes SBC Missouri’ proposal when it asserts that SBC proposes to subject “all” IP-enabled traffic to access charges.  See Schell Direct, pp. 101-108.


� 47 C.F.R. § 69.5(b).  


� ISP Remand Order, para. 37.  


� 47 C.F.R. § 69.5(b).


� IP-Enabled Services NPRM, para. 61.


� Comments of the Public Service Commission of the State of Missouri, IP-Enabled Services NPRM, W.C. Docket No. 04-36, filed May, 2004, at pp. 8, 12.


� Arbitrator’s Order 10: Decision, In re Arbitration Between Level 3 Communications, LLC and SBC Communications Inc., Docket No. 04-L3CT-1046-ARB, at 58 (Feb. 7, 2005).  


� Id. at 59 (quoting 47 C.F.R. § 51.701(b)(1)).  


� Id.  


� Id.


� In the Matter of the Petition of CLEC Coalition for Arbitration Against Southwestern Bell Telephone, L.P. d/g/a SBC Kansas Under Section 252(b)(1) of the Telecommunications Act of 1996, et al., Docket No. 05-BTKT-365-ARB, et al., Arbitrator’s Determination in Phase II on Interconnection, Sub-Loop and 911 Issues, issued June 6, 2005 (“Kansas Phase II Arbitration Decision”) at p. 18.


� Constable Direct, p. 19.


� Schell Direct, p. 6.  


� The Commission need not address whether IP-PSTN services (or PSTN-IP-PSTN or other VoIP services) are information services because the FCC is currently considering that issue in its IP-Enabled Services NPRM (¶¶ 43, 61-62).  That decision will likely establish the operating rules for the industry.  The point here is that if such services are information services, then they are not subject to reciprocal compensation under Section 251(b)(5), as AT&T proposes.  On the other hand,  if such services are not information services, then they are merely interexchange telecommunications services that again are not subject to reciprocal compensation under section 251(b)(5), but instead are subject to the same access charges that apply to all interexchange telecommunications services. 


� 47 C.F.R. § 701(b)(1) (emphasis added).  


� Memorandum Opinion and Order, MTS and WATS Market Structure, CC Docket No. 78�72, 97 FCC 2d 682 (1983) (“MTS/WATS Market Structure Order”), para. 78.


� First Report and Order, Access Charge Reform, CC Docket No. 96�262, 12 FCC Rcd 15982, ¶ 343 (1997) (“Access Charge Order”) (emphasis added).


� IP-Enabled Services NPRM, ¶ 25 (emphases added).


� Access Charge Order, ¶ 343.


� Constable Direct, pp. 14-17.


� In the Matter of Arbitration Between Level 3 Communications, LLC and SBC Communications, Inc., Docket 04-L3CT-1046-ARB.  ¶ 228.


� Schell Direct, p. 114.  Again, AT&T’s repeated assertion that SBC Missouri proposes to apply access charges to “all” IP-enabled traffic is mistaken.  SBC Missouri proposes to apply access charges to interexchange IP-PSTN traffic, not local IP-PSTN traffic.


� Schell Direct, p. 114.  


� IP Access Charge Order, ¶ 18.  


� 47 U.S.C. § 251(g).  


� Krabill Direct, pp. 16-17.  


� In the Matter of Arbitration Between Level 3 Communications, LLC and SBC Communications, Inc., Docket 04-L3CT-1046-ARB, para 229.


� 47 C.F.R. Section 701(b)(1).


� McPhee Direct, pp. 21-23.


� McPhee Direct, p. 25.


� Porter Rebuttal, p. 24.


� Constable Direct, pp. 25-26.


� ISP Remand Order, para 79.


� Id.


� ISP Remand Order, para. 79 (emphasis added).


� See McPhee Direct at 43-44.


� In the Matter of the Petition of CLEC Coalition for Arbitration Against Southwestern Bell Telephone, L.P. d/g/a SBC Kansas Under Section 252(b)(1) of the Telecommunications Act of 1996, et al., Docket No. 05-BTKT-365-ARB, et al., Arbitrator’s Determination in Phase II on Interconnection, Sub-Loop and 911 Issues, issued June 6, 2005 (“Kansas Phase II Arbitration Decision”) at p. 22.


� Transit traffic is traffic that originates on the network of one carrier, which hands it off to a second carrier, which in turn transports the traffic to a third carrier for termination on that carrier’s network.  The carrier in the middle is said to provide “transit service.”  The transit traffic at issue here is traffic for which SBC Missouri would be performing the transiting function.  (McPhee Direct, p. 48.)


� 47 U.S.C. § 251(c)(1); McPhee Direct, pp. 47-51; McPhee Rebuttal, pp. 10-19. 


� Local Competition Order, para. 176 (“the term ‘interconnection’ under Section 251(c)(2) refers only to the physical linking of two networks for the mutual exchange of traffic” and does not include the transport of traffic).  


� McPhee Direct, p. 51, a copy of SBC Missouri’s current Transit Traffic Service Agreement attached to Mr. McPhee’s Direct Testimony as Schedule JSM-1.


� See, Schedule JSM-1 to the Direct Testimony of SBC Missouri witness McPhee.


� Schell Direct, p. 126.


� Id., pp. 126-127; Sch. 11 Rebuttal, p. 123.


� Schell Direct, p. 127.


� Schell Direct, p. 127.


� McPhee Direct, p. 53.


� McPhee Direct, p. 52.


� McPhee Direct, Sch. JSM-1, p. 3.


� CPN is a standard part of an SS7 signaling message, and almost all traffic is capable of carrying and does carry CPN.  CPN information is required for a terminating carrier to identify the jurisdiction of each call terminated on its network so that the carrier sending the traffic can be properly billed.  A call identified as Section 251(b) traffic is subject to reciprocal compensation, whereas other calls are subject to access charges or, where appropriate, bill and keep.  (McPhee Direct, p. 35.)  


� A PLU factor is determined by examining a carrier’s identifiable traffic; for example, if 74% of a carrier’s identifiable traffic (based on minutes) was local and 26% was intraLATA toll, any unidentifiable traffic from that carrier would be treated as 74% local and 26% intraLATA toll for billing purposes.  Thus, when traffic does not contain CPN, the PLU factor attempts to estimate how that traffic would be treated and billed if it were identifiable.  (McPhee Direct, p. 37.)


� McPhee Direct, p. 37.  Due to the makeup of today’s telephone network signaling systems (SS7), the minimal amount of traffic delivered without CPN mostly reflects software errors where CPN is not generated at call origination. (Id.)


� McPhee Direct, pp. 38-39.


� In the Matter of the Investigation of the Actual Costs Incurred in Providing Exchange Access and the Access Rates to be Charged by Competitive Local Exchange Telecommunications Companies in the State of Missouri, Case No. TR-2001-65, Report and Order, issued August 26, 2003 at p. 21.


� In the Matter of the Petition of CLEC Coalition for Arbitration Against Southwestern Bell Telephone, L.P. d/g/a SBC Kansas Under Section 252(b)(1) of the Telecommunications Act of 1996, et al., Docket No. 05-BTKT-365-ARB, et al., Arbitrator’s Determination in Phase II on Interconnection, Sub-Loop and 911 Issues, issued June 6, 2005 (“Kansas Phase II Arbitration Decision”) at p. 36.


� ISP Remand Order, para. 7.


� McPhee Direct, pp. 43-45.


� Read Rebuttal, pp. 4-5 quoting the MoPSC Order of Rulemaking and Opting 4 CSR 240-29.040 at p. 5.


� McPhee Direct, pp. 57-60.


� This issue is covered in more detail under CC/SBC MO UNE Issue 20, which is incorporated here by reference.  See, Silver Direct, pp. 64-65.


� McPhee Direct, pp. 58-59.


� McPhee Direct, p. 60.


� McPhee Direct, pp. 59-60.


� Kansas Order, p. 35.


� McPhee Direct, p. 59.


� Pool Direct, pp. 3-16; Pool Rebuttal, pp. 2-13; Smith Direct, pp. 42-51; Smith Rebuttal, pp. 48-53.


� Henson Direct, p. 22.


� Price Direct, p. 59.


� Price Direct, p. 59.


� Henson Direct, p. 17.


� Pool Rebuttal, p. 9.


� Pool Rebuttal, p. 9.


�  Pool Direct, pp. 7-8; Pool Rebuttal, pp. 9-10; Frame Ground Currents at SBC Collocated Equipment, Telcordia Technologies, November 2002, p. 24.


� Smith Rebuttal, pp. 50-52.


� The Texas Commission’s Order September 15, 2003 Order in PUC Docket No. 27739 states the three monthly recurring charge options as follows: “1) total DC power consumption in terms of ampere draw of all equipment collocated by the CLEC based on the information obtained from the CLEC through its collocation application form; or 2) the maximum current carrying capacity of either ‘A’ or ‘B’ feed; or 3) based on the establishment of a mutually-agreeable metering arrangement.”  


� Price Direct, p. 66.


� Pool Rebuttal, pp. 3-4.


� Pool Direct, pp. 23-24; Pool Rebuttal, pp. 14-15.


� Krabill Direct, p. 15.


� Krabill Direct, p. 15.


� Pool Rebuttal, p. 15.


� Smith Rebuttal, pp. 55-56.


� Pool Direct, pp. 23-24.


� Smith Direct, pp. 50-51.


� Smith Rebuttal, p. 58.


� Smith Direct, pp. 51-53; Smith Rebuttal, pp. 53-55.


� Porter Rebuttal, p. 22.


� Porter Rebuttal, pp. 22-23.


� Smith Rebuttal, p. 59.


� Pool Direct, pp. 30-31.


� FCC Rule 51.323(b)(3) states: “Multi-functional equipment shall be deemed necessary for interconnection or access to an unbundled network element if and only if the primary purpose and function of the equipment, as the requesting carrier seeks to deploy it, meets either or both of the standards set forth in paragraphs (b)(1) and (b)(2) of this section.” (Emphasis added).


� Smith Direct, pp. 58-59.


� Rule 51.323(b) states that an ILEC “shall permit the collocation and use of any equipment necessary for interconnection or access to unbundled network elements.”  Subpart (1) states: “Equipment is necessary for interconnection if an inability to deploy that equipment would, as a practical, economic, or operational matter, preclude the requesting carrier from obtaining interconnection with the incumbent LEC at a level equal in quality to that which the incumbent obtains within its own network or the incumbent provides to any affiliate, subsidiary, or other party.”  Subpart (2) states: “Equipment is necessary for access to an unbundled network element if an inability to deploy that equipment would, as a practical, economic, or operational matter, preclude the requesting carrier from obtaining nondiscriminatory access to that unbundled network element, including any of its features, functions, or capabilities.”


� FCC Rule 51.323(c) provides in pertinent part: “Whenever an incumbent LEC objects to collocation of equipment by a requesting telecommunications carrier for purposes within the scope of section 251(c)(6) of the Act, the incumbent LEC shall prove to the state commission that the equipment is not necessary for interconnection or access to unbundled network elements under the standards set forth in paragraph (b) of this section.”
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� Atwal Direct, p. 12.
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� Henson Direct, p. 7.
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� Atwal Rebuttal, p. 16, citing, Amendment of the Commission's Rules and Policies Governing Pole Attachments, CS Docket Nos. 97-98 and 97-151, Consolidated Partial Order on Reconsideration and Decision on Complaint, 16 FCC Rcd 12103 (2001) (“Pole Attachments Reconsideration Order”). 
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� McPhee Direct, p. 62.
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� Sauder Rebuttal, p. 6.


� Dysart Direct, pp. 3-7 & n.1, Schedule WRD-4.  
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� Id.  


� Indiana Bell Tel. Co., Inc. v. Indiana Util. Reg. Comm’n, 2003 U.S. Dist. LEXIS 6452, p. 5 (S.D. Ind. Mar. 11, 2003).


� The proposed language that is opposed by AT&T is in bold as follows: Those billing items that are billed today in accordance with CABS Billing Output Specifications (BOS) format will remain billed in CABS BOS format unless the FCC or State Commission rules that the billing item is no longer a UNE and the resultant service is altered in a manner that renders it incompatible with continued CABS billing.  At that point, SBC Missouri would make a determination on whether the item would remain in CABS billing system.  
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� See, 47 U.S.C. §§ 251(b)(5).  


� Alternately Billed Traffic (“ABT”) is also referred to as Alternately Billed Services (“ABS”) or Incollect Services.  ABS calls are billed to a telephone number other than the number from which the call was made.  There are basically three types of ABS calls: collect calls, calls billed to third number, and calling card calls.  Collect calls are over 90% of ABS calls.  ABS calls originate on and are recorded by the network of one LEC but are billable to an end-user of another LEC.  When an ABS call is made, the recording carrier is not the carrier of record for the end user to whom the call is billable.  In order for the recording carrier to be paid, therefore, it is necessary for the recording carrier and the end user’s carrier to exchange billing records. Smith Direct, pp. 78-79.
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� Chapman Direct, pp. 45-47; Chapman Rebuttal, pp. 11-23.


� Silver Direct, pp. 8-10.


� Smith Direct, pp. 35-42; Smith Rebuttal, pp. 23-35.


� Christensen Rebuttal, p. 9.


� Christensen Direct, pp. 10-12; 


� Tr. 904.     


� Christensen Direct, p. 13.


� Lichtenberg Direct, p. 7. 


� Lichtenberg Rebuttal, pp. 6-7.


� Christensen Direct, pp. 18-19.


� Christensen Direct, p. 19.


� Christensen Direct, p. 20.


� Christensen Direct, pp. 19-20.


� Christensen Rebuttal, p. 15.


� LeDoux Rebuttal, p. 12.


� LeDoux Rebuttal, pp. 12-13.


� Christensen Direct, p. 13.


� Lichtenberg Direct, p. 7. 


� Lichtenberg Rebuttal, pp. 6-7.


� Christensen Direct, pp. 48-49; Christensen Rebuttal, pp. 17-19.
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� Christensen Direct, pp. 50-51; Christensen Rebuttal, pp. 19-20. 


� WilTel OE-LEC 1(a) is addressed under WilTel UNE 1.


� Silver Direct, pp. 5-10, 13-21, and 64-69.


� McPhee Direct, p. 65-66.


� McPhee Rebuttal, p. 24.


� McPhee Direct, pp. 68-69.


� See, Order, issued January 9, 1995 in United States of America v. Western Electric Company, Inc. and American Telephone and Telegraph Company, CA No. 82-0192 HHG (D.C. 1995); and In the Matter of the Request of Southwestern Bell Telephone Company and Rock Port Telephone Company to Transfer South Hamburg Exchange to Rock Port Telephone Company, Case No. TM-97-582, Order Authorizing Sale of Assets, issued June 3, 1998.


� McPhee Direct, pp. 69-70.


� 47 C.F.R. Section 51.305 states:  


          § 51.305


(a)  An incumbent LEC shall provide, for the facilities and equipment of any telecommunications carrier, interconnection with the incumbent LEC’s network:


         (1)  For transmission and routing of telephone exchange traffic, exchange access, or both;


         (2)  At any technically feasible point within the incumbent LEC’s network including, at 


                a minimum:


               (i)  The line-side of a local switch;


              (ii)  The trunk-side of a local switch;


             (iii)  The trunk interconnection points for a tandem switch;


             (iv)  Central office cross-connect points;


              (v)  Out-of band signaling transfer points necessary to exchange traffic at these points and access call related data bases; and


             (vi)  The points of access to unbundled network elements as described in § 51.319; 


. . . (emphasis added).


� McPhee Direct, pp. 64-70.


� Hamiter Direct, pp. 101-102.


� Hamiter Direct, pp. 58-59; Hamiter Rebuttal, pp. 67-68.


� Hamiter Direct, p. 104.


� Hamiter Direct, p. 104.


� Oklahoma Cause No. PUD 2000-00-587, Order No. 452837, issued June 6, 2001.


� Petition of Southwestern Bell Telephone Company for Arbitration with MCI WorldCom Communications, Inc. Pursuant to Section 252(B)(1) of the federal Telecommunications Act of 1996, Docket No. 21791, Arbitration Award, at 16.


� Texas PUC Docket No. 28821, Draft Arbitration Award - Track 1 Issues, released February 10, 2005 at p. 18 (“The Commission agrees with the concerns that tandem exhaust, cost, network integrity and ability to serve multiple CLECs together suggests that CLECs should establish direct end office trunking (DEOT) once the parties exchange traffic in excess of one DS1.  The Commission has already concluded in Docket No. 21791 that DEOTs are necessary. . . .”).


� Hamiter Rebuttal, pp. 71-72.


� McPhee Direct, pp. 69-70.


� Hamiter Direct, pp. 57-61.


� Chapman Rebuttal, p. 52.


� Chapman Direct, pp. 82-83.


� The pricing issue associated with the coordinated hot cuts is covered separately under MCIm Pricing Schedule Issue 1.


� Lichtenberg Direct, p. 17.


� Chapman Rebuttal, pp. 52-53.


� The batch hot cut process is a process designed to convert large volumes of a CLEC’s UNE-P embedded base to stand-alone loops served by the CLEC’s own switch at a single time.  (Chapman Direct, p. 84).


� 47 C.F.R. Section 51.319(b)(2)(ii).


� Michigan Bell Telephone Company v. Lark, Case No. O4-60128 (E.D. Mich. January 6, 2005) (Holding that because of USTA II’s elimination of the batch hot cut requirement, the Michigan Public Service Commission violated federal law by undertaking to impose batch hot cut requirements on SBC Michigan and that the state commission had no authority under state law to impose batch hot cut requirements).


� Chapman Direct, p. 85.





PAGE  
xxix

