BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of a Sewer Tariff Filing
)

Made by Osage Water Company,

)
Case No. ST-2003-0562

and





)
(consolidated with)

In the Matter of a Water Tariff Filing
)
Case No.  WT-2003-0563

Made by Osage Water Company 

)

MOTION TO DISMISS AND TO REJECT TARIFFS

COMES NOW, the Office of the Public Counsel, and respectfully moves the Missouri Public Service Commission to dismiss this case and reject the tariffs filed by Osage Water Company which are currently under suspension in this matter.  This motion is made for two reasons.  First, Osage Water Company has failed to establish a prima facie case that its cost of service exceeds the revenue it receives pursuant to its current water and sewer tariffs.  Second, and more importantly, Osage Water Company continues to fail to perform its statutory duty to provide its customers with safe and adequate service.  In support of the Motion to Dismiss, Public Counsel states the following:


1.
Public Counsel originally filed a response in support of the Commission Staff’s motion to reject the tariffs filed in this case
.  In the alternative, Public Counsel requested suspension of the tariffs.  These motions to dismiss were filed because the Company failed to comply with either the rules for requesting rate increases for small water systems or the rules for filing a formal rate case.  The Commission suspended the tariffs and later adopted a procedural schedule in this case, which included a deadline for the Company to file direct testimony by August 22, 2003.
  In that order, the Commission directed Osage Water Company to comply with the requirements of 4 CSR 240‑2.130 for the filing of direct testimony.  4 CSR 240-2.130.7(A) provides that: “[d]irect testimony shall include all testimony and exhibits asserting and explaining that party’s entire case in chief.”  This rule continues to provide guidance regarding rebuttal and surrebuttal testimony, but the point is clear: a party, especially a party with the burden of proof, must present its entire case in chief in direct testimony.




2.
After Osage Water failed to meet the deadline for filing its direct testimony in the Commission-approved procedural schedule.  On August 25, Public Counsel filed a motion to dismiss upon the Company’s failure to meet this deadline.
  However, in settlement discussions in a case between the Commission, Public Counsel and Osage Water in Camden County Circuit Court, Public Counsel agreed to withdraw its motion to dismiss upon the filing of direct testimony, and, on September 4, 2003, Public Counsel moved to withdraw the motion to dismiss, upon learning that Osage Water filed direct testimony on September 3.
 


3.
Upon review of the direct testimony of William P. Mitchell and the rebuttal testimony of William P. Mitchell, and the attachments thereto, which constitutes the entirety of the Company’s pre-filed testimony in this case, Public Counsel believes that Osage Water has failed to present a prima facie case to justify its request to increase its water and sewer rates.  The information contained in these documents consists entirely of (1) billing summaries for a period of several months, by service territory, (2) copies of DNR regulations which do not apply to regulated utility companies, or, to the extent they do apply, are not relevant in determining the cost of service, (3) “projected budgets” that do not match current operating expenses, (4) comparisons of rates and employee numbers between Osage Water and some other water systems, including systems not regulated by the Commission, (5) a “fixed asset” depreciation schedule,  (6) a letter from Osage Water’s part owner/attorney, (7) an e-mail and attached spreadsheet indicating the Staff’s determination of “rate base” for purposes of selling Osage Water to a willing buyer, and (8) the unsupported conclusions and allegations of William P. Mitchell.
  The Company failed to present documented evidence of its actual cost of providing service during the test year in its pre-filed testimony.  Hence, there is no way to determine whether the revenues the Company is currently receiving are sufficient to meet the Company’s actual cost of service.  The Company’s case in chief fails to prove that it needs to increase rates to meet its cost of service (revenue requirement).


4.
As the Missouri Supreme Court stated in Anchor Centre Partners v. Mercantile Bank, "The burden of proof never shifts throughout the trial, even though the burden of going forward with evidence may shift if a prima facie case is made." 803 S.W.2d 23, 30 (Mo. banc 1991).  The burden of proof at the evidentiary hearing in this case, if the Commission does not grant this motion to dismiss, will be on Osage Water Company.  As it has failed thus far to make a prima facie case in support of its request to raise rates, it is unlikely to prevail, as a matter of law, at hearing.  The hearing, if it is allowed to occur, must be conducted like any other formal rate case hearing; the Company’s small size will not excuse it from having to meet its burden of proof. 


5.
The Company had, and rejected, the option of proceeding in this case under the Commission’s procedure for small company rate requests [now found at 4 CSR 240-3.330 (sewer) and 240-3.365 (water).]  Because it chose to file a formal rate case, the Company must comply with the standards of proof for a formal rate case.  It has failed to do so.  Even assuming that the information provided by the Company thus far is true, as this Commission should do solely for the purpose of considering whether to proceed to hearing in this case, the Company has failed to present evidence that it has a revenue requirement deficiency: that is, that the revenues it now receives are insufficient to meet the cost of providing service to its customers.


6.
The Commission’s Staff and the Office of the Public Counsel’s staff reviewed the Company’s books and records to determine the actual cost of service in the test year.  Upon review of the available information, the Staff concluded that, in total, Osage Water Company has sufficient revenues, from the combined operations, to cover its combined cost of service.
  Public Counsel concurs in this determination.

7.
This company still faces receivership proceedings in Camden County Circuit Court.
  If a receiver is appointed, it is entirely possible that the company will then begin to provide safe and adequate service, a condition that has been sorely lacking for a substantial period of time.  However, until its customers are actually receiving safe and adequate service, it seems inappropriate for this Commission to reward Osage Water for basically doing nothing about its service problems other seeking to increase rates.  The Company’s revenues are sufficient to cover its cost of service, assuming that the company was being prudently and reasonably managed.  Any revenue shortfall is, therefore, the result of the very circumstances which caused the Commission to seek a receivership in the first place. 

8.
When a water corporation regulated by the Commission seeks an increase in rates, "the burden of proof to show that the increased rate or proposed increased rate is just and reasonable shall be upon the...water corporation." RSMo. Sec. 393.150.2.  

9.
In order to be "just and reasonable," a rate must be fair to both the Company and to its customers.  State ex rel. Valley Sewage Co. v. Public Service Commission, 515 S.W.2d 845 (Mo. App. W.D. 1974).  "The Commission's principle purpose is to serve and protect ratepayers."  State ex. rel.  Capital City Water Co. v. Public Service Commission, 850 S.W.2d 903, 911 (Mo. App. W.D. 1993).  (Citing State ex rel. Crown Coach Co. v. Public Service Commission, 179 S.W.2d 123 (1944).)  A rate increase at this time would not be fair to the Company’s customers because it would require them to pay even more for water and sewer service that this Commission has found to be neither safe nor adequate.

10.
At the local public hearing in this case, held on Tuesday, January 13, 2004, the Commission received testimony and exhibits from 14 witnesses who are customers of Osage Water Company.  In addition, four letters from customers who could not attend were offered by the witnesses and placed into evidence in this case.  Several witnesses brought photographs to the Commission, which are now exhibits in the record in this case.  Several witnesses presented the Commissioners with water samples and other evidence of poor, unsafe, and inadequate service.  One couple testified about health problems their family experienced, which they allege are related to their use of Osage Water Company water.

11.
In its Report and Order in case No. WC-2003-0134, this Commission found that Osage Water was failing to provide safe and adequate service to its customers.  Specifically, the Commission ruled that it had “determined that Osage Water has effectively been abandoned by its owners and that it is unable or unwilling to provide safe and adequate service.”  Therefore, pursuant to Sec. 393.145 RSMo, the Commission ordered that its general counsel should seek receivership in the Circuit Court.  The testimony at the local public hearing established that nothing has changed.  While day-to-day operations are continuing under an agreement with Environmental Utilities, a limited liability company owned by Greg and Debra Williams, only the day-to-day operations are continuing.  The systems, most of which are fairly new by water utility standards, are not being adequately maintained, as evidenced by the comments received into evidence at the public hearing. 

12.
In the case of North Missouri Telephone Co., 49 PUR 3d 313 (Mo. PSC Case No. 15,054)(1963), the Commission stated that, while a utility is entitled to a return on its investment, it


"should never lose sight of the cardinal principle of regulation, that the public should and must receive adequate service.  Until (the company's customers) receive the adequate service to which they are entitled, this commission would be derelict in its duty in imposing" higher rates. 49 PUR 3d, at 318.

13.
The conditions for Osage Water’s customers are at least as bad as conditions were for those North Missouri Telephone Company customers.  After all, as necessary as reliable telecommunications service has become in the lives of Missouri citizens, it pales in comparison to the need of Missouri citizens for clean, safe, potable water.  Until the customers of Osage Water receive the service to which they are entitled, this Commission should not grant Osage Water’s request to raise their rates.

WHEREFORE, due to the failure of Osage Water Company to comply with Commission rules regarding pre-filed testimony and its continued failure to provide safe and adequate service to its customers, Public Counsel respectfully requests that the Commission reject the tariffs suspended in this case and dismiss this case.

Respectfully submitted,
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� See, Response to Motion to Dismiss Tariff, filed June 25, 2003 (EFIS document #3 in this case). 


� See, Order Adopting Procedural Schedule, filed August 15, 2003, (EFIS document #10 in this case.)


� See, Motion to Reject Tariffs and Dismiss for Failure to Comply with Procedural Schedule, filed August 25, 2003 (EFIS document # 12 in this case.)


� See, Motion to Withdraw Motion to Dismiss, filed September 2, 2003 (EFIS document #16 in this case.)


� See, Affidavit of Kimberly K. Bolin, attached to this motion.


� It appears from the Staff’s audit that the water side of the company’s operation is “over earning” and the sewer side is slightly “under earning.” However, due to the ongoing receivership case, and the small total amounts involved, no rate adjustment is being recommended at this time.


� It is Public Counsel’s understanding that the hearing on the receivership case is now set for early March, 2004, in Camden County Circuit Court.


� See, Report and Order in case No. WC-2003-0134.
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