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CONSTRUCTION LOAN AND SECURITY AGREEMENT 

This CONSTRUCTION LOAN AND SECURITY AGREEMENT (this 
"Agreement") is dated as of March 6, 2015, by and between HILLCREST UTILITY 
OPERATING COMPANY, INC., a Missouri co1poration ("Borrower"), and FRESH START 
VENTURE LLC, a Nevada limited liability company, and its successors and assigns 
("Lender"). 

RECITALS 

WHEREAS, Bon·ower is, or on the Loan Opening Date will be, the fee owner of the 
Land (these and all other capitalized tmms used herein and not otherwise defined shall have the 
meanings asclibed thereto in Section 1 be1ow), · 

WHEREAS, Borrower has requested that Lender make a construction Joan to Borrower 
in the aggregate, maximwn principal amount of One Million and 00/100 Dollars ($1,000,000.00) 
to pay a portion of the amounts needed to finance the Project Costs associated with the Prope11y. 
Lender has agreed to make the Loans subject to the tem1s and conditions set forth herein. 

NOW, THEREFORE, in consideration of the mutual agreements set f011h herein and for 
other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, Borrower and Lender agree as follows: 

SECTION 1. 
DEFINITIONS 

As used in this Agreement, the following terms shall have the following meanings: 

"Affiliate" shall mean any Person directly or indirectly controlling or controlled by, or 
under direct or indirect common conh·ol with, another Person. A Person shall be deemed to 
control another Person for the purposes of this definition if such first Person possesses, directly 
or indirectly, the power to direct, or cause the direction of, the management and policies of the 
second Person, whether through the ownership of voting securitieS, common directors, trustees 
or officers, by contract or otherwise. 

"Applicable Laws" shall mean all laws, statutes, ordinances, rules, regulations, 
judgments, decrees or orders of any state, federal or local government or agency which are 
applicable to the Obligors and/or the Property. 

"Applicable Rate" shall mean fourteen percent (14%). 

"Assignment of Operations Agreements" shall mean that ce1iain Assignment. of 
Agreements Affecting Operation of the· Utility dated as of even date herewith from Borrower to 
Lender, as the same may· be amended, restated, modified or supplemented and in effect from 
time to time. 
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"Bankruptcy Proceeding" has the meaning ascribed to such term in Section ~ of 
this Agreement. 

"Budget" shall mean the detailed budget of all costs to be incurred in connection with the 
Work, including both hard costs and soft costs, as set forth on Exhibit G attached hereto and 
made a pm1 hereof, as the same may be amended, restated or modified or supplemented from 
time to time, as provided herein. 

"Business Day" means any shall mean a day other than a Saturday, Sunday or other day 
on which commercial banks in Cape Girardeau County, Missouri, are authorized or obligated by 
Law or executive order to close. 

"Ce1iificate of Completion" has the meaning set forth in Section 6.19. 

"Collateral" means (a) the Property, (b) all warehouse receipts, bills of lading and other 
documents of title now or hereafter covering any of the foregoing property, (c) all securities, 
funds, moneys, deposits and other property, (d) all accessions thereto, (e) all substitutions for any 
of the foregoing property, and (f) products and proceeds of any of the foregoing property. 

"Commitment" shall mean Lender's obligation to make Loans and other extensions of 
credit pursuant to Section 2.1 in an aggregate amount not to exceed One Million and 00/100 
Dollars ($1,000,000.00). 

"Construction Commencement Date" shall mean May 18, 2015. 

"Construction Completion Date" shall mean January 1, 2016. 

"Construction Contract" shall mean that certain Hillcrest Utility Operating Company, 
Inc. Contractor Construction Agreements dated as of April 6, 2015 and April 8, 2015, between 
Bon·ower and the Contractor regarding the general contracting services to be performed in 
connection with the construction of the Improvements, as the same may be amended, restated, 
modified or supplemented and in effect from time to time, in accordance with the terms and 
requirements set forth in this Agreement. 

"Construction Schedule" shall mean a reasonably detailed project development and 
constrnction schedule specifYing all of the projected strut and completion dates (or delivery 
dates) for each component of the development of the Project remaining to be completed, 
including each separate component of performance of the Work and each license, permit or other 
public or private approval, as set forth on Exhibit H attached hereto and made a part hereof, as 
the same may be amended, restated or modified or supplemented from time to time, as provided 
herein .. 

"Consultant" shall mean an independent engineer selected by Lender, provided, 
however, nothing contained in this Agreement shall prohibit .a Consultant from being an 
employee of Lender or any of Lender's Affiliates. 

"Contractor" shall mean T. Drury Contracting, Inc., who shall perform general 
contracting services with respect to the construction of the Improvements. 
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"Bankruptcy Proceeding" has the meaning ascribed to such term in Section 1(ilii) of 
this Agreement. 

"Budget" shall mean the detailed budget of all costs to be incwred in connection with the 
Work, including both hard costs and soft costs, as set f011h on Exhibit G attached hereto and 
made a part hereof, as the same may be amended, restated or modified or supplemented from 
time to time, as provided herein. 

"Business Day" means any shall mean a day other than a Satw·day, Sunday or other day 
on which commercial banks in Cape Girardeau County, Missouri, are authorized or obligated by 
Law or executive order to close. 

"Certificate of Completion" has the meaning set fot1h in Section 6.19. 

"Collateral" means (a) the Property, (b) all warehouse receipts, bills of lading and other 
documents of title now or hereafter covering any of the foregoing prope11y, (c) all securities, 
funds, moneys, deposits and other property, (d) all accessions thereto, (e) all substitutions for any 
of the foregoing property, and (f) products and proceeds of any of the foregoing property. 

''Commitment" shall mean Lender's obligation to make Loans and other extensions of 
credit pursuant to Section 2.1 in an aggregate amount not to exceed One Million and 00/1 00 
Dollars ($1,000,000.00). 

"Construction Commencement Date" shall mean May 18, 2015. 

"Construction Completion Date" shall mean January !, 2016. 

"Construction Contract" shall mean tliat cetiain Hillcrest Utility Operating Company, 
Inc. Contractor Construction Agreement dated as of , 2015, between 
Bonower and the Contractor- regarding the general contracting services to be perfonned in 
connection with the construction of the Improvements, as the same may be amended, restated, 
modified or supplemented and in effect from time to time, in accordance with the terms and 
requirements set forth in this Agreement. 

"Construction Schedule" shall mean a reasonably detailed project development and 
construction schedule specifying all of the projected start and completion dates (or delivery 
dates) for each component of the development of the Project remaining to be completed, 
including each separate component of perf01mance of the Work and each license, petmit or other 

,public or private approval, as set forth on Exhibit H attached hereto and made a pa1i hereof, as 
the same may be amended, restated or modified or supplemented from time to time, as provided 
herein .. 

"Consultant" shall mean an independent engineer selected by Lender, provided, 
however, nothing contained in this Agreement shall prohibit a Consultant from being an 
employee of Lender or any of Lender's Affiliates. 

"Contractor" shall mean T. Drury Contracting, Inc., who shall perfonn general 
contracting services with respect to the construction of the Improvements. 
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"Contractor's Consent" shall mean that certain Contractor's Consent, Certificate and 
Agreement made by Contractor in favor of Lender 

"Cure Period" has the meaning ascribed to such te1m in Section 7(b) ofthis Agreement. 

"Declarations" shall mean any documents containing covenants, conditions, reshictions, 
easements, operating agreements or the like, which benefit or burden the Property, or both, 
whether or not recorded. 

"Deed of Trust" shall mean the Future Advance Deed of Trust, Security Agreement and 
Fixture Filing encumbeling the Property dated as of even date herewith by Bon·ower for the 
benefit of Lender to secure the Loans, as the same may be amended, restated, modified or 
supplemented and in effect fi:om time to time. 

"Default Rate" shall mean the lesser of (a) tlU'ee percent (3.0%) per annum plus the 
Applicable Rate and (b) the maximum rate provided by Applicable Law. 

"Determination Date" shall mean March 31, June 30, September 30, and December 31 
of each year during the tenn of the Loan. 

"Engineer" shall mean 21 Design Group, LLC, who shall perform certain engineering 
services with respect to the construction of the Improvements. 

"Engineer's Consent" shall mean that ce1tain Engineer's Consent, Certificate and 
Agreement made by Engineer in favor of Lender. 

"Engineel'ing Con tract" shall mean that ce1iain Brandco Investments Utility Proposal 
dated as of September 29, 2014, between Borrower and the Engineer regarding the engineering 
services to be perfonncd in connection witl1 the construction of the Improvements. 

"Envit'onmental Laws" shall mean any and all federal, state and local laws or statutes 
that relate to or impose liability or standards of conduct concerning public or occupational health 
and safety or the envirorunent, as now or hereafter in effect and as have been or hereafter may be 
amended, modified or reauthorized, including without limitation, the Comprehensive 
Environmental Response, Compensation and Liability Act of 1980 (42 U.S.C. Section 9601 et 
seq.), the Hazardous Materials Transportation Authorization Act of 1994 (42 U.S.C. §5101 et 
seq.), the Resource Conservation and Recovery Act of 1976 (42 U.S.C. §6901 et seq.), the 
Federal Water Pollution Control Act (33 U.S.C. §1251 et seq.), the Toxic Substances Control 
Act (15 U.S.C. §2601 et seq.), the Clean Air Act (42 U.S.C. §7401 et seq.), the Safe Drinking 
Water Act of 1974 (42 U.S.C. §300(£) et seq.), and tl1e Occupational Safety and Health Act of 
1970 (29 U.S.C. §651 et seq.), and all rules, regulations, codes, ordinances and guidance 
documents now or hereafter promulgated or published thereunder, and tl1e provisions of any 
licenses, permits, orders and decrees now or hereafter issued pursuant to any of the foregoing. 

"Event of Default" has the meaning ascribed to such tem1 in Section 7 of this 
Agreement. 
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"FLxed Charge Coverage Ratio" shall mean the ratio, as reasonably determined by 
Lender, of Net Operating lncome to Fixed Charges. 

"Fixed Charges" shall mean for any period, without duplication, scheduled payments of 
pdncipal dming the applicable period with respect to all indebtedness of Borrower, for bon·owed 
money, plus scheduled payments of principal during the applicable period with respect to all 
capitalized lease obligations of Borrower, plus scheduled payments of cash interest during the 
applicable period with respect to all indebtedness of Borrower, for borrowed money including 
capital lease obligations. 

"Gross Revenues" shall mean all income from rate paying customers and any other 
income received by Borrower from any source for the quruier ended on or nearest to the 
Detennination Date, calculated on aJl annualized basis, from ownership and operation of the 
Propetiy. · 

"Hazardous Material" shall mean any hazardous substance or any pollutant or 
contaminant defined as such in, or for purposes of, any federal, state or local statute, law, 
ordinance, code, 1Ule, regulation, order or decree, in each case as now or hereafter in force and 
effect; asbestos or any substance or compound containing asbestos; polychlorinated biphenyls or 
any substance or compound containing any polychlorinated biphenyl; petroleum and petroleum 
products; pesticides; and any other hazru·dous, toxic or dangerous waste, substance or material, 
but excluding materials customadly used in the constlUction and maintenance of buildings, and 
cleaning materials, office products and other matedals customarily used in the operation of 
propetiies such as the Propetiy, provided that, in each case, such mate1ials ru·e stored, handled, 
used and disposed of in compliance with applicable laws and regulations and are individually 
and in the aggregate not in such quantities as may result in contamination of the Property or any 
part thereof. 

"Improvements" shall mean all structUl'es, all paving, lighting, landscaping, utility lines 
and equipment abd all other site improvements and all other improvements to be constmcted on 
the Land in accordance with the Plans and Specifications. 

"Indemnified Liabilities" has themeru1ing ascdbed-to such te1m in Section 9.9(a) of this 
Agreement. 

"Indemnified Party" has the meaning ascribed to such term in Section 9.9(a) of this 
Agreement. 

"Indemnity Agreement" shall mean that certain Environmentallndeumity Agreement 
dated as of even date herewith by Bonowei· in favor of Lender, as the srune may be runended, 
restated, modified or supplemented and in effect from time to time. 

"Initial Advance"· shall mean the first draw or disbursement made from the proceeds of 
the Loan. 

"Land" shall mean the tract or tracts of land commonly known as Lot 28 as shown by 
Plat of Extension of Greenbrier Drive & Forester Drive "Hillcrest Manor", recorded in Plat Book 
II at page 18, land records of Cape Girardeau County, MissolU'i, and Lots 163, 164, 165, !69 
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and 170 in Hillcrest Manor, a subdivision in the County of Cape Girardeau, Missouri, as shown 
by a Plat recorded in Plat Book 10, Page 18 of the land records of Cape Girardeau County, 
Missouri, and legally described in Exhibit B attached hereto. 

"Loan" or "Loans" shall mean the loans from Lender to Borrower in an amount not to 
exceed the Commitment in the aggregate, which are to be disbursed pursuant to this Agreement 
and which loans shall otherwise be govemed by the provisions hereof. 

"Loan Advance" shall mean a disbursement of all or any portion of the Loans. 

"Loan Documents" shall mean this Agreement, the Deed of Tmst, the Note, the 
Assignment of Operations Agreements, the Jndenmity Agreement, the UCC-1 financing 
statements to be filed against Bo!Tower and every other ·document now or hereafter evidencing, 
securing or otherwise executed in conjunction with the Loans, together with all amendments, 
restatements, supplements and modifications thereof. 

"Loan Expenses" shall mean, collectively, the expenses, charges, costs (including both 
hard costs and soft costs) and fees relating to the making, administration, negotiation, 
documentation or any other'aspect of the Loans or relating to the petfotmance of the Work, 
including, without limitation, Lender's reasonable attomeys' fees and costs in connection with 
the negotiation, documentatiou and enforcement of the Loans, the fees of the Consultant, all 
recording fees and chm:ges, title insurance charges and premiums, escrow fees, fees of insurance 
consultants, costs of surveys and of other bonds required by the Title Company in connection 
with clearing title to the Real Prope1iy or the issuance of title reports, binders, policies and the 
like, and all other costs, expenses, charges and fees refened to in or necessitated by the terms of 
tllis Agreement or any .of the other Loan Documents. 

"Loan Opening Date" shall mean March 6, 2015 . 

. "Loan Party" shall mean Bonower, its subsidim·ies and each other person who is or shall 
become primarily or secondarily liable for any of the Obligations. 

"Loan Payment(~)" shall mean the loan payments following the Construction 
Completion Date payable by Bonower pursuant to the provisions of this Agreement, as 
specifically set fotih in Exhibit A-1 hereto. The Loan Payments, which shall consist of the 
principal sum, together with interest, and shall be based on a two hundred and fmty (240) mouth 
ammtization schedule. 

"Make Whole Amounf' means the amount set fmth in Exhibit A-2 as of the date of 
prepayment. 

"Material Adverse Occurrence" shall mean an occunence of any nature (including any 
adverse determination in any litigation, arbih·ation or govemrnental investigation or proceeding) 
which materially adversely affects the financial condition or operations of Bonower, with 
respect to the Project or materially impairs the ability of Bon·ower to petfmm its obligations 
under tl1e Loan Documents or the ability of Lender to enforce its rights or remedies under the 
Loan Documents. 

5 
7502096 



"Material Subcontract" shall mean any Subcontract in excess of Ten Thousand Dollars 
($1 0,000.00). 

"Maturity Date" shall mean January 1, 2036. 

"Net Operating Income" shall mean all Gross Revenues minus all Operating Expenses. 

"Note" shall mean the Promiss01y Note evidencing the Loans by Borrower payable to the 
order of Lender in the maximum principal amount of Lender's Commitment, as the same may be 
amended, restated, modified or supplemented and in effect from time to time. 

"Obligations" means, individually and collectively: (a) the aggregate Principal Balance 
of, and all accrued and unpaid interest on all Loans; and (b) all other indebtedness, liabilities, 
obligations, covenants and duties of Bo!Tower and the other Obligors owing to Lender of every 
kind, nature and description, under or in respect of this Agreement or any of the other Loan 
Documents, including, without limitation, the Make Whole Amount, the Origination Fee, the 
fees and indemnification obligations, whether direct or indirect, absolute or contingent, due or 
not due, contractual or tOJiious, liquidated or unliquidated, and whether or not evidenced by any 
promissory note. 

"Obligors" shall mean any Person now or hereafter primarily or secondarily obligated to 
pay all or any part of the Obligations, including, without limitation, Bo!Tower. 

"Operating Expenses" shall mean all expenditures of all kinds for the qualier ended on 
or nearest to the Determination Date, calculated on an annualized basis, made with respect to the 
operation or the ownership of Property in the normal course of business determined on an 
accmal basis consistent with induslly standards for such period including, but not limited to, 
expenditures for taxes (assuming the full assessment of each property, provided however, such 
assumption shall not include any abatement of the taxes on the Improvements during the tenn of 
the Loan), insurance, repairs, replacements, maintenance, ground lease payments, management 
fees (if any), salaries, advertising expenses, professional fees, wages and utility costs, amounts 
payable with respect to the Property under or with respect to any title exceptions pennitted by 
Lender and reasonable additions to, or creations of, reserves for repairs aud replacements and for 
capital expenditures required to comply with Applicable Law; but expressly excluding: (a) any 
debt service on the Loan, (b) expenditures made out of reserves previously created; and (c) non­
cash charges, specifically including depreciation; provided, that ·taxes and insurance shall be 
calculated on an annualized basis off the most recently received tax statement and insurance 
premium invoice, respectively, rather than based on actual expenditures. 

"Origination Fee" shall be an amount equal to two percent (2%) of the Commitment. 

"Participant'' has the meaning ascribed to such te1m in Section 9.6(d) of this Agreement. 

"Permitted Exceptions" shall mean the exceptions to the title of the Real·Propetiy listed 
on Exhibit D attached hereto. 

6 
7502096 



"Person" shall mean any individual, finn, corporation, business ente1prise, trdust, 
association, joint venture, pattnership, limited liability company governmental body or other 
entity, whether acting in an individual, fiduciary or other capacity. 

"Personal Property" shall mean and include any and all furniture, furnishings, 
appliances, equipment and all fixtures (to the extent such fixtures are attached in a manner so as 
not to be deemed to be part of the Real Propetty) to be located at the Land which will be used or 
usable in connection with the ownership, development or operation of the Real Property and 
which will be owned, leased or othetwise possessed by Bonower or any of its Affiliates. 

"Plans and Specifications" shall mean, collectively, the engineeting plans and 
specifications relating to the Work, or any portion thereof, all of which must be acceptable to 
Lender in its sole and absolute discretion. 

"Prepayment Amounf' means the amount which Borrower may or must from time to 
time pay or cause to be paid to Lender in order to prepay the Loan, as provided in Section 2. 
hereof, such amount being equal to the sum of: (i) the outstanding Principal Balance, (ii) the 
applicable Make Whole Amount, (iii) any outstanding and unpaid interest, and (iv) plus all other 
amounts due hereunder or under the Loan Documents. 

"Principal Balance" shall mean the unpaid principal balance of the Loans outstanding 
from time to time. 

"Project" shall mean the Improvements to be developed in accordance with the terms of 
this Agreement. 

"Project Costs" shall mean each of the following items, but only to the extent 
specifically set forth in the Budget and only to the extent specifically required to complete the 
Project: 

(a) The actual hard costs of completing construction of the Improvements, including 
demolition and environmental remediation costs; 

(b) The actual costs of acquiring the Real Property; 

(c) The actual costs of acquiring and installing the Personal Property; 

(d) Premiums for title, casualty, liability and other insurance required by Lender; 

(e) The cost of recording and ftling the applicable Loan Documents; 

(f) Real estate taxes and other assessments which Borrower is obligated to pay during 
the term of the Loans; 

(g) Interest, fees and similar charges payable by Borrower to Lender hereunder or 
under the Note or any of the other Loan Documents; 

(h) Legal and other closing costs; 
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(i) Consulting fees; 

G) Such other soft costs as may be set fmth in the Budget or as may be hereafter 
approved in writing by Lender; and 

(k) All other Loan Expenses. 

"Property" shall mean the Real Prope1ty, the Improvements and the Personal Prope11y 
(whether before or after completion of the Work) and all other tangible and intangible assets 
benefitting or otherwise appertaining to the Project, including, without limitation, all of the 
collateral for the Loans desclibed in the Loan Documents. 

"Real Property" shall mean the Land, the Improvements and all easements and 
appmtenants thereto. 

"State" shall mean the state in which the Real Prope1ty is located. 

"Subcontractor" shall mean any person or entity having a contract with Contractor or 
any Subcontractor for the constmction, equipping or supplying by such Subcontractor of any 
portion of the Project. 

"Subcontracts" shall mean ·all subcontracts now or hereafter entered into by the 
Contractor for the consh·uction of any of the Improvements or the installation of any of the 
Personal Property or the pe1fonnance of any other aspect of the Work, together with all sub­
subcontracts, material or equipment purchase orders, equipment leases and other agreements 
entered into by the ContTactor, any Subcontractor or any other party supplying labor or materials 
in connection with !he Work. 

"Survey" shall mean the plat of survey of the Real Property as described in Section 3.2 
of this Agreement. 

"Title Company" shall mean Cape Girardeau County Abstract and Title Company, Inc., 
as agent for Commonwealth Land Title Insurance Company. 

"Title Policy" shall mean the title insurance policy described in Section 3.4 of this 
Agreement. 

"UCC" means the Unifonn Commercial Code as adopted and in effect in the State. 

"Unmatured Default" shall mean an event or circumstance that with the giving of 
notice, the passage of time, or both, would constitute an Event of Default. 

"Work" shall mean the pe1fonnance of all work to be pe1fonned and the supplying of all 
materials to be supplied in co1mection with the building, fumishing, fixturing and equipping of 
the Project, all in accordance with the provisions of this Agreement and with the Plans and 
Specifications, the Budget and the other documentation approved by Lender. 
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SECTION2. 
LOAN TERIYIS 

2.1 Commitments, Loans and Notes. 

(a) Generally. Subject to the tetms and conditions hereof, Lender agrees to make 
Loans to Bm1'Dwer in an aggregate principal amount at any one time outstanding up to, but not 
exceeding, the amount of the Commitment. Borrower shall request and Lender shall be required 
to make, subject to the tenns and conditions provided herein, disbursements of the Loan not 
more frequently than twice each calendar month. No Loan Advances shall occur after the 
Construction Completion Date and no amounts may be rebonowed hereunder. Lender may, at 
any time, take such action as it deems appropriate to verify that the c()nditions precedent to each 
disbursement have been satisfied, including, without limitation, verification of any amounts due 
under the Construction Contract or any Subcontract. BotTower agrees to cooperate with Lender 
in any such action. If, in the course of any such verification, any amount shown on any the 
Constmction Contract or ariy Subcontract entered into fot the perfonnance of any pmiion of the 
Work, or any application for payment, swam statement or waiver oflien is subject to a possible 
discrepancy, Borrower shall resolve such discrepancy to Lender's satisfaction prior to any 
disbmsements being made. Borrower hereby requests and authorizes Lender to make Loan 
Advances directly to itself, as applicable, for payment and reimbursement· of all Loan Expenses 
incuned by Lender in connection with the Loans. 

(b) Note. The Loans made by Lender shall be evidenced by a Promissory Note of 
Bonower, in the fonn of Exhibit C hereto, payable to the order of Lender. The date and amount 
each advance and payment or prepayment of principal with respect thereto shall be recorded by 
Lender on its books and (at the discretion of Lender) endorsed by Lender on the schedules 
annexed to and constituting a patt of the Note. Each such recordation, to the extent consistent 
with the detennination of Lender, shall constitute prima facie evidence of the accuracy of the 
information so recorded in the absence of manifest enor. The Note shall (i) be dated as of the 
date hereof, (ii) be stated to mature on the Maturity Date, and (iii) provide for the payment of 
principal and interest in accordance with Section2.3 hereof. 

2.2 Interest Rates, Late Charges. 

(a) Rates of Interest. Interest shall accme on the principal amount of the Loans 
outstanding at the end of each day at a rate per rumum equal to the Applicable Rate. 

(b) Default Rate. (i) Upon the occurrence of an Event of Default under this 
Agreement or any of the other Loan Documents, (ii) after the Maturity Date, or (iii) following 
the acceleration ofthe maturity of the Loans, then in any such event, Lender, at its option, may, 
if permitted under Applicable Law, do one or both of the following: (a) increase the rate of 
interest on the Principal Balance and any other amounts then owing by Borrower to Lender to the 
Default Rate until paid in full and (b) add any unpaid accmed interest to principal and such sum 
shall bear interest therefrom until paid in full at the Default Rate. 

(c) Late Charge. If any payment lmder this Agreement or any other Loan Document 
is not made within five (5) days after such payment is due (except for any principal payment due 
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on the Maturity Date), then, in addition to the payment of the amount so due, Borrower shall pay 
to Lender a "late charge" equal to five percent (5.0%) of the amount of that payment. This late 
charge may be assessed without notice, shall be immediately due and payable and shall be in 
addition to all other rights and remedies available to Lender. Borrower agrees that the damages 
to be sustained by the Lender for the detriment caused by any late payment are extremely 
difficult and impractical to ascetiain, and that the amount of five cents ($0.05) for each one 
dollar due is a reasonable estimate of such damages, does not constitute interest, and is not a 
penalty. 

(d) Computations. Unless othetwise expressly set f01th herein, any accrued interest 
on any Loan, any fees or any other Obligations due hereunder shall be computed on the basis of 
a year of three hundred sixty (360) days and the actual number of days elapsed. 

(e) Usnry. In no event shall the amount of interest due or payable on the Loans or 
other Obligations exceed the maximum rate of interest allowed by Applicable Law and, if .any 
such payment is paid by Bon·ower or received by Lender, then such excess sum shall be credited · 
as a payment of principal, unless Borrower shall notifY Lender in writing that Bon·ower elects to 
have such excess sum retumed to it forthwith. It is the express intent of the patties hereto that 
Bonower not pay and Lender not receive, directly or indirectly, in any manner whatsoever, 
interest in excess of that which may be lawfully paid by Bonower under Applicable Law. 
Notwithstanding the foregoing, and per the provisions of and in compliance with RSMO Section 
408.035, Bon·ower agrees to the Applicable Rate of interest and the effective rate of interest 
provided herein plus any additional rate of interest resulting from an Event of Default and any 
other charges in the nature of interest paid or to be paid by Bonower in connection with theN ole 
or this Agreement. 

2.3 Payments. 

(a) Payments Following the Conshuction Completion Date. Commencing on the first 
(1 '') day of the first calendar month immediately following the Construction Completion Date 
and on the fJrst (1 '') day of each calendar month Borrower shall pay to Lender, the Loan 
Payments, in the amotmts and on the dates ·set f01th in Exhibit A hereto. In the event that 
Bonower has not borrowed the full amount of the Commitment prior to the Construction 
Completion Date, Lender shall recalculate the Loan Payments based on the actual amounts 
borrowed and attach such updated amortization table hereto as an updated Exhibit A. All 
detetminations by Lender of the Loan Payments due hereunder shall be conclusive and binding 
on Lender and Bonower for all pnrposes, absent manifest error (that is an obvious mathematical 
error). 

(b) Payment Terms. Except to the extent otherwise provided herein, all payments of 
principal, interest and other amounts to be made by Borrower under this Agreement or any other 
Loan Document shall be made in Dollars, in immediately available funds, without deduction, set-

. off or counterclaim, not later than 2:00 p.m. Central time on the date on which such payment 
shall become due (each such payment made after such time on such due date to be deemed to 
have been made on the next succeeding Business Day). Bonower shall, at the time of making 
each payment under this Agreement or any Note, specify to Lender the amounts payable by 
Boll'ower hereunder to which such payment is to be applied. If the due date of any payment 
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under this Agreement or any other Loan Document would otherwise fall on a day which is not a 
Business Day such date shall be extended to the next succeeding Business Day and interest shall 
be payable for the period of such extension. If a court of competent jurisdiction shall adjudge 
that any amount received and distributed by Lender is to be repaid, each Person to whom any 
such distribution shall have been made shall either repay to Lender its prop01tionate share of the 
amount so adjudged to be repaid or shall pay over the same in such manner and to such Persons 
as shall be determined by such coutt. 

2.4 Prepayments. 

(a) Optional. Borrower may, in its discretion, prepay the Loan in whole at any time 
after the date hereof by paying the applicable Prepayment Amount. 

(b) Mandatorv. Bon·ower shall prepay the Loan in full immediately upon demand of 
Lender after the occunence of an Event of Default by paying the applicable Prepayment 
Amount. 

2.5 Origination Fee. Bonower shall pay to Lender the Origination Fee, which shall 
be fully eamed, nomefundable and paid on the Loan Opening Dale. 

2.6 Taxes. All J)ayments by Borrower of principal of, and interest on, the Loans shall 
be made free and clear of and without deduction for any present or future excise, stamp or other 
taxes, fees, duties, levies, imposts, charges, deductions, withholdings or other charges of any 
nature whatsoever imposed by any taxing authority (collectively, "Taxes"). 

SECTION3. 
CONDITIONS TO LOAN OPENING DATE 

Prior to the Loan Opening Date, Bonower shall execute and/or deliver to Lender the 
following documents and other items required to be executed and/or delivered by Bonower, and 
shall cause to be executed and/or delivered to Lender the following documents and other items 
required to be executed and/or delivered by others, all of which documents and other items shall 
contain such provisions as shall be required to confonn to this Agreement and otherwise shall be 
satisfactory in form and substance to Lender: 

3.1 The Loan Documents. The Loan Documents. 

3.2 Survey. A plat of survey ("Survey") of the Real Properly in the form and 
substance acceptable to Lender. 

3.3 Insurance. The ce1tificates of insurance and the policies of insurance as provided 
in Exhibit E of this Agreement. 

3.4 Title Policy. An ALTA 2006 Loan Policy of Title Insurance (the "Title Policy") 
issued by the Title Company in the full amount of the Note insuring that the Deed of Tn1st will 
be a first pliority lien upon the fee simple title to the Real Property to the extent of advances of 
the Loan made by Lender from time to time under this Agreement, subject to no liens, clain1s, 
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exceptions or encumbrances except the Pennitted Exceptions and containing the following 
endorsements (to the extent available in the State of Missouri): 

(a) ALTA Broad F01m 3.1-06 Zoning Endorsement (in the form modified for 
construction loans), based upon the completion of the Project in accordance with the Plans and 
Specifications; 

(b) Modified Comprehensive Endorsement (Endorsement 9.3-06) (in form modified 
for consbuction loans); 

(c) Access Endorsement (ALTA Endorsement 17 -06); 

(d) Survey Endorsement; 

(e). Tax Parcel Endorsement (ALTA Endorsement 18-06 or 18:1-06 as applicable); 

(f) Contiguity Endorsement, if applicable (ALTA Endorsement 19-06); 

(g) Pending Disbursement (Future Advance) Endorsement (ALTA Endorsement 14-
06); and 

(h) Such additional endorsements as may be reasonably required by Lender based 
upon its review of the Title Policy and Survey. 

3.5 Title Documents. Copies of such documents, if any, as Borrower has provided 
the Title Company in connection with the issuance and unde!Writing of the Title Policy. 

3.6 Recorded Documents. Copies of all recorded documents described in the Title 
Policy. 

3.7 Organizational Documents. Certified copies of (a) Borrower's a1iicles of 
incorporation or a1iicles of organization, as applicable, including all amendments thereto; (b) the 
limited liability company operating agreement or by-laws, as applicable, of Borrower, including 
all amendments thereto; and (c) such documents as Lender deems appropriate evidencing !he 
auth01ity of B011'0Wer to bo1row the proceeds of the Loan and . execute and deliver this 
Agreement and the other Loan Documents. 

3.8 [Intentionally Deleted]. 

3.9 Environmental Rep01t. Evidence that the environmental condition of the Property 
is satisfactory to Lender. Such evidence shall include, but shall not be limited to, a Phase I 
Environmental Audit ce1iified to Borrower and Lender. Such testing and investigation shall be 
performed by an environmental professional acceptable to Lender in a mam1er satisfactory to 
Lender. 

3.1 0 No Material Adverse Occurrences. Evidence that, as of the Loan Opening Date, 
there has been no Material Adverse Occmrence and there has been no material adverse change in 
the financial or other projections for the Project, the physical condition of the Prope1ty since the . . . 
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date of the most recent financial statements or projections delivered to Lender or the most recent 
inspections of the condition of the Property made by the Consultant, as the case may be. 

3.11 Material Subcontracts. At Lender's request, copies of all Material Subcontracts. 

3.12 Plans and Specifications. Copies of the Plans and Specifications, which have 
been approved by Bonower and Lender and approved and stamped by the appropriate 
governmental authorities, including detailed descriptions (with drawings and specifications). 

3.13 Consents. The Engineer's Consent, and the Contractor's Consent. 

3.14 Contracts. Copies of the Construction Contract, and the Engineering Contract. 

SECTION4. 
DISBURSEMENT OF THE LOAN 

4.1 Conditions Precedent in General. In addition to the other conditions set fmih 
herein, the obligation of Lender to make the Initial Advance and each subsequent Loan Advance 
under this Agreement shall be conditioned upon and subject to the payment to Lender of all loan 
fees then owing from Borrower to Lender and to satisfaction of all of the following conditions: 

(a) All representations and warranties contained in this Agreement and in the other 
Loan Documents shall be true in all material respects on and as of the date of such Loan 
Advance. 

(b) Bon·ower shall have pe1formed all of its obligations under all Loan Documents 
which are required to be perf01med on or prior to the date of such Loan Advance. 

(c) Bonower shall have paid the Origination Fee to Lender. 

(d) There shall have been no Material Adverse Occurrence to Bonower since the 
Loan Opening Date, as reasonably determined by Lender. 

(e) No Event of Default shall have_ occUlTed that has not been waived in writing by 
the Lender and no Utmlatured Default shall then exist. 

(f) No litigation or· proceedings are pending or threatened (including proceedings 
under Title II of the United States Code) against Borrower or the Property, which litigation or 
proceedings, in the reasonable judgment of Lender, could constitnte a Material Adverse 
Occunence. 

4.2 Ce11ifications, Representations and Wananties. Each request for a Loan Advance 
by Borrower shall constitnte (a) Borrower's certification that the representations and wananties 
contained in Section 5 below are hue and correct in all material respects as of the date of such 
request, (b) Bonower's ce1tification that Borrower is in compliance with the conditions 
contained in this Section 4, and (c) Bonower's representation and wananty to Lender, with 
respect to the Work, materials and other items for which payment is requested that (i) such Work 
and materials for which Loan proceeds were previously disbursed have been incorporated into 
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the Project, fi·ee and clear of liens, claims and encumbrances, (ii) the value thereof is as 
estimated therein, (iii) such Work and materials substantially conform to the Plans and 
Specifications, this Agreement and all Applicable Laws, and (iv) the requisitioned value of such 
Work and materials and the amounts of all other items of cost for which payment is requested by 
Bonower have theretofore been in fact paid for in cash by Bonower oi· the same are then due and 
owing by Bonower and will in fact be paid in cash by Bon-ower within ten (10) days after 
Bo1Tower's receipt of the requested Loan Advance. Neither review nor approval by Lender of 
requests for disbursement or any information contained therein or any other infonnation 
provided to Lender in accordance with the other provisions of this Section 4 shall constitute the 
acceptance or approval by Lender of any pmtion of the Work. 

SECTIONS. 
REPRESENTATIONS AND WARRANTIES 

In order to induce Lender to execute this Agreement and to make the Loans, BmTOwer 
represents and wanants to Lender as follows: 

5.1 Organization of Pa1iies. Bonower is a duly organized, validly existing and in 
good standing under the laws of its respective state of organization, has all necessary power and 
autho1ity to cauy on its present business, and has full right, power and authority to enter into and 
deliver the Loan Document to which it is party, and to perform and consummate the h·ansactions 
contemplated hereby and thereby. The organizational documents of Borrower, copies of which 
have been fumished to Lender, are in effect, unamended except as fumished to Lender, and are 
the lme, correct and complete documents relating to each such entity's creation and governance. 

5.2 Title. Bonower owns or as of Loan Opening Date shall own good and marketable 
fee simple title to the Real Prope1iy · and the Personal Prope1iy. The Real Prope1iy and the 
Personal Prope1iy are owned fi·ee and clear of all liens, claims and encumbrances, except the 
Permitted Exceptions and liens in favor of Lender. 

5.3 · Improvements. Subject to the terms and conditions contained in this Agreement, 
Borrower intends to improve the Land with the Improvements. The Work will be performed in 
accordance with the provisions of the Plans and Specifications and the Budget and all of the 
other requirements of this Agreement. 

5.4 Validity and Enforceability of Documents. 

(a) Each of the Loan Documents, has been duly authorized, executed and delivered 
by Borrower and are valid and binding upon Borrower, enforceable in accordance with the 
respective provisions thereof, subject only to applicable bankmptcy, reorgaoization, insolvency, 
moratorium and other similar laws affecting the enforcement of creditor's rights. Execution, 
delivery and performance of the Loan Docmnents by Borrower do not and will not conlmvene, 
conflict with, violate or constitute a default under the certificate of formation, the operating 
agreement or any other organizational documents of Bonower, or any Applicable Law or any 
agreement, indenture or instmment to which Borrower is a patiy or is bound or which is binding 
upon or applicable to the Project or any pmiion thereof. 
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(b) All plans, contracts, budgets, agreements, surveys, consents, waivers, documents 
and writings of every kind or character relating to the transactions contemplated hereby delivered 
to Lender, whether pursuant to the provisions of this Agreement or otherwise, are or will at the 
time of delivery be valid and enforceable and in all respects what they purport to be, and to the 
extent that any such writing shall impose any obligation or duty on Borrower or shall constitute a 
waiver of any rights which Borrower might otherwise have, such writing shall' be valid and 
enforceable against Bonower in accordance with its terms. 

5.5 Litigation and Liens. There is not any condition, event or circumstance existing, 
or any litigation, arbitration, govemmental or administrative proceeding, action, examination, 
claims or demand pending or, to the best of Borrower's knowledge after due inquhy, threatened 
affecting Bon·ower or the Property, or involving the validity or enforceability of the Loan 
Documents or involving any risk of a judgment or liability which, if satisfied, would result in a 
Material Adverse Occurrence. T11ere is no Uniform Commercial Code financing statement on 
file that names Borrower as debtor and covers any of the Collateral and there is no judgment or 
tax lien outstanding agamst Borrower. 

5.6 Utilities: Authmities. All utilities necessary for the use, operation and occupancy 
of the Project (including, without limitation, water, stonn sewer, sanitary sewer and drainage, 
electric, gas and telephone facilities) are available at the Land, and all requirements for the use of 
such utilities have been fulfilled. All building, zoning, safety, disabled persons, health, fire, 
water district, sewerage and envh·onmental protection agency pel1'nits and other licenses and 
permits which are required by any goverrunental authority for constmction of the Improvements, 
and the use, occupancy and operation of the Project in accordance with the Plans and 
Specifications have been obtained by or fumished to BmTower and are in full force and effect. 

5.7 Solvency. Each Obligor is solvent and able to pay such Obligor's debts as such 
debts become due, and has capital sufficient to cany on such Obligor's present business 
transactions. The value of each Obligor's property, at a fair valuation, is greater than the sum of 
sucb Obligor's debts. No Obligor is bankrupt or insolvent, nor has any Obligor made an 
assignment for the benefit of such Obligor's creditors, nor has there been a tmstee or receiver 
appointed for the benefit of such Obligor's creditors, nor has there been any bankruptcy, 
reorganization or insolvency proceedings instituted by or against any Obligor, nor will any 
Obligor be rendered insolvent by such Obligor's execution, delivery or pe1fonnance of the Loan 
Documents or by the transactions contemplated thereunder. 

5.8 Financial Statements. All financial statements submitted to Lender relating to 
Bonower and the Property are true, complete and correct, and fairly present the financial 
condition of the Person to which they pertain and the other illfmmation therein described and do 
not contain any unhue statement of a material fact or omit to state a fact material to the financial 
statement submitted or tlris Agreement. No Material Adverse Occmrence has occmred in the 
financial condition of Bonower or the Property and no material increase in the. contingent 
liabilities of Borrower has occmTed, ill each case, since the dates of each such financial 
statement. 

5.9 Compliance with Laws. Upon completion of the Work in accordance with the 
Plans and Specifications,. the Property and the use, occupancy and operation thereof for their 

15 
7502096 



intended pUl]JOSes will not violate any Applicable Laws, any contractual anangements with third 
parties, or any covenants, conditions, easements, rights of way or restrictions of record affecting 
the Property. Neither Bm1·ower nor any agent thereof has received any notice, written or 
otheiWise, alleging any such violation, which violation has not previously been cured. Upon 
completion of the Work in accordance with the Plans and Specifications, the Property will be in 
full compliance and conformity with all zoning requirements, including without limitation, those 
relating to setbacks, height, parking, floor area ratio, fire lanes and percentage of land coverage, 
and will not be a non-confonning or special use. No right to any off-site facilities will be 
necessary to insure compliance of the Property with all Applicable Laws. 

5.1 0 Event of Default. No Event of Default or Unmatured Default has occtmed. 

5.11 Leases. There are no leases or licenses with any Person for use or occupancy of 
any part of the Property. 

5.12 Contracts and Subcontracts, etc. 

(a) Consuuction Contract. Pursuant to the Consttuction Contract, the Contractor will 
constmct the Improvements. TI1e Conshuction Contract is in full force and effect, \lllamended, 
and no default exists thereunder by any patiy thereto. In the event of any conflict between the 
terms of the Constroction Contract, any Subcontracts and this Agreement or any other Loan 
Document, Borrower shall abide by and shall cause ·the Contractor to act in accordance with the 
provisions of the Loan Documents. 

(b) Engineering Contract. Pmsuant to the Engineering Contract, the Engineer will 
provide engineering services related to the Improvements. The Engineering Contract is in full 
force and effect, unamended, and no default exists thereunder by atiy patiy thereto. In the event 
of any conflict between the te1ms of the Engineering Contract and this Agreement or any other 
Loan Document, BmTower shall abide by and shall cause the Engineer to act in accordance with 
the provisions of the Loan Documents. 

(c) Subconu·acts. Bo1Tower has delivered to Lender tme, complete and correct copies 
of all Material Subcontracts that have been entered into prior to the date hereof, if any. The 
Subcontracts that have been entered into prior to the date hereof are in full force atld effect, 
unamended, and no default exists thereunder by any party thereto. 

(d) Plans and Specifications. Borrower has delivered to Lender true, complete and 
conect copies of the Plans and Specifications. 

(e) Conslluction Schedule. The Construction Schedule is realistic and Catl be adhered 
to in completing the Project in accordance with the Plans and Specification. 

5.13 Budget. The Budget is a !me, correct and complete budget with respect to all the 
estimated costs of the Work (including both hard costs atld soft costs associated therewith). 

5.14 No Defects. There are no defects in the design or construction of the Project 
which would result in a Material Adverse Occurrence or.materially adversely affect the value, 
safety or intended use of the Property. 
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5.15 Additional Agreements. There are no management, leasing, development or other 
agreements in existence that affect the Propmiy, other than the Construction Contract, the 
Engineering Contract, the Subcontracts, or those described in the schedule of Permitted 
Exceptions or as previously delivered to Lender. 

5.16 Remaking Representations and Wananties; Other Agreements. All 
representations and wananties which have been made by Borrower in this Agreement or the 
other Loan DocUIIlents shall be true in all respects at the time of each Loan Advance, and in·the 
event of any material breach, misrepresentation or omission, Lender shall have the absolute right 
to te1minate their obligations under this Agreement (without any obligation to refund any loan or 
other fees previously paid), and upon demand by Lender, Bonower shall reimburse Lender for 
the Loan Expenses, and Lender shall be entitled to recover from Bonower all losses and 
damages resulting therefrom. 

SECTION G. 
BORROWER'S COVENANTS; SECURITY INTERESTS 

6.1 Compliance with Laws. Bonower shall comply or cause compliance with all 
Applicable Laws, including without limitation, laws governing the construction, development, 
use and operation of the Property. Evidence of such compliance shall be submitted to Lender on 
request. 

.6.2 Inspection. Upon reasonable prior written or oral notice (which shall not be 
required in the event of an emergency), Borrower shall petmit inspection of the Property by 
Lender, the Consultant and any other agent or designee of Lender. In addition, upon reasonable 
prior written or oral notice (which notice shall not be required in the event of an emergency), 
Bonower shall pe1mit Lender and/or its agents and designees access to and the right to inspect, 
audit and copy all books, records, contracts and other documents and infmmation relating to 
Bon·ower or the Prope1iy. All such books, records and accounts of operations relating to the 
Property shall be kept in accordance with sound accounting practices consistently applied. 
Bonower shall promptly respond to any inquiry fi·om Lender for information with respect to the 
Property, which infmmation may be verified by Lender at Borrower's expense; provided, 
however, that Lender shall at all times be entitled to rely upon any statements or representations 
made by Borrower or any agent thereof. If Lender or the Consultant detmmine tl1at any Work 
does not confmm with the requirements of this Agreement or the Plans and Specifications, 
Lender shall have the right to require, and Bonower shall promptly perform, or cause to be 
performed, such conective work. Borrower acknowledges and agrees that any and all 
inspections of the Work made by Lender, tl1e Consultant or their respective agents, employees 
and/or designees shall be solely for Lender's own information and shall not be deemed to have 
been made for or on account of Borrower or any other party, and no Lender shall have any 
liability or responsibility relating in any way whatsoever to the construction of the Project, 
including, but not limited to, the Work tl1ereon, the material or labor supplied in cotmcction 
therewith, and any cnors, inconsistencies or other defects in the Plans and Specifications. 

6.3 Liens. 
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(a) Bon·ower shall keep fee simple title to the Prope1ty and shall not create, incur, 
assume or suffer to exist any mortgage, pledge or other lien claims or encumbrances against the 
Property or against any funds due Contractor or Subcontractor, other than (i) those under the 
Loan Documents, (ii) liens for real estate taxes and special assessments that are not delinquent, 
and (iii) mechanics and materialmen's liens which Borrower in good faith contests so long as 
Bon-ower in fact contests such mechanics or mate1ialmen's liens by appropriate legal 
proceedings diligently prosecuted, and then only if Borrower shall furnish to the Title Company 
SJJch security or indemnity as the Title Company requires to induce the Title Company to issue 
an endorsement to the Title Policy insuring over the exception created by such lien, and provided 
finther, that Lender shall not be required to make any fi.uther disbursements of the Loan until any 
mechanics' lien claims have been so insured against by the Title Company. 

(b) With respect to the matters set forth in Section 6.3 (a) above, ifBOJTOwer shall (i) 
fail pmmptly to discharge any asse1ted liens or claims, or (ii) fail promptly to contest asserted 
·liens or claims or to give secmity or indemnity in the manner provided in Section 6.3 (a) above, 
or (iii) having commenced to contest tl1e same, and having given such security or indenmity, fail 
to prosecute such contest with diligence, or to maintain such indemnity or secnrity so required by 
the Title Company for its full amount, or (iv) upon adverse conclusion of any such conics~ fail 
promptly to cause any judgment or decree to be satisfied and lien to be released, then Lender 
may, but shall not be required to, procure the release and discharge of any such claim and any 
judgment o1· decree thereon and, fu11her, may, in its sole discretion, effect any settlement or 
compromise of the same, or may fum ish such security or indemnity to the Title Company, and 
any amounts so expended by Lender, including premiums paid or security fumished in 
COJmection with the issuance of any surety company bonds, shall be deemed to constitute 
disbursements of the proceeds of the Loan hereunder and shall bear interest from the date so 
disbmsed tu1til paid at the Default Rate. In settling, compromising or discharging any claims for 
lien, Lender shall not be required to inquire into the validity or amount of any such clain1. 

6.4 Conceming the Pmperty. 

(a) Bon-ower shall at all times duly perfmm and observe all of tl1e terms, provisions, 
conditions and agreements on its prut to be performed and observed under the Declarations, and 
shall not suffer or permit any default or event or default on the prut of BoJTower to exist 
thereunder, and shall not agree or consent to, or suffer or penni!, any modification, amendment 
or tennination thereof without the p1ior written consent of Lender. BoJTower shall promptly 
furnish to Lender copies of all notices of default and other material documents and 
communications sent or received by Bon·ower tmder or relating to any Declaration. 

(b) Bonower shall maintain, preserve and keep the Prope1ty in good repair, working 
order and condition and shall fi·om time to tin1e make all necessary repairs, renewals, 
replacements, additions and bette1ments thereto so that at all times the Property and the 
Improvements shall be fully preserved and maintained. 

(c) Borrower shall not allow any Hazru·dous Materials to be stored, located, 
dischru·ged, possessed, managed, processed or othe1wise handled on the Property, and shall 
comply with all Environmental Laws applicable to the Prope1ty. 
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(d) Borrower shall cause the Prope1iy to be taxed as one or more separate tax parcels 
which do not include any property other than the Prope1iy. 

(e) Bonower shall ensure that under applicable law, the Prope1ty may be mortgaged, 
conveyed and othe1wise dealt with as a separate legal parcel. 

6.5 Financial Statements; Repmts. Bonower shall deliver or cause to be delivered to 
Lender each month, a detailed report showing the progress of the Work. In addition to such 
progress rep01ts and any other financial statements required to be delivered to Lender pursuant to 
the provisions of any of the other Loan Docrunents, Bonower will from time to time fumish to 
Lender such infonnation and reports, financial and otherwise, conceming each Obligor, the 
perfmmance of the Work and the operation of the Property as Umder reasonably requires, 
including, without limitation, the following: 

(a) Beginning with the fiscal year ending December 31, 2015, promptly when 
available, and in any event, within 'one hundred twenty (120) days after the end of each fiscal 
year of Borrower, (A) reviewed annual financial statements of Bonower including balance sheet 
as of the last day of the fiscal year, statement of income and retained eamings, statement of cash 
flows for the fiscal year then ended, prepared by an independent accounting fi1m of recognized 
standing, selected by Bon·ower and reasonably acceptable to Lender. The financial statements 
shall be cettified by BmTower as fnirly and accurately presenting the infonnation contained 
therein, subject to year-end adjustments. 

(b) Promptly when available, and in any event, within f01iy five ( 45) days after the 
end of each calendar quarter, a copy of the intemally prepared interim financial statements of 
Bonower, in a fonn acceptable to Lender, including the balance sheet, statement of income, 
statement of cash flows, each for the quatter then ended and year to date. 

6.6 Affirmation of Representations and Warranties. Bonower agrees that all 
representations and wananties of Borrower contained in Section 5 hereof shall remain true in all 
material respects at all times until the Loan is repaid in full. 

6. 7 Taxes and Assessments. BoJTower shall pay when due and before any penalty 
attaches all general taxes and all special taxes, special assessments, water charges, drainage and 
sewer charges and all other charges of any kind whatsoeve1~ ordinary or extraordinary, which 
may be levied, assessed, imposed or charged on or against it or on the Prope1iy, and shall, upon 
written request, exhibit to Lender official receipts evidencing such payments. 

6.8 Proceedings Affecting Property. If any proceedings are filed seeking to enjoin or 
otherwise prevent or declare invalid or unlawful the constmction, occupancy, use, maintenance 
or operation of the Property, or any portion thereof, Borrower shall cause such proceedings to be 
vigorously contested in good faith, and in the event of an adverse mling or decision, prosecute aU 
allowable appeals therefrom, and shall, without limiting the generality of the foregoing, resist the 
ently or seek the stay of any temporruy or pe1manent injunction that may be entered, and use its 
best efforts to bling about a favorable and speedy disposition of all such proceedings. All such 
proceedings, including without limitation, all of Lender's costs, and fees and disbursements of 
Lender's counsel in connection with any such proceedings, whether or not Lender is a pa1ty 

19 
7502096 



thereto, shall be at Borrower's expense. To the extent that Lender incurs any such expenses, 
including attorneys' fees and fees and charges for comt costs, bonds and the like, Bonower shall 
reimburse Lender for such expenses and the amount due Lender shall bear interest from the date 
so incun-ed by Lender until repaid to Lender at the Default Rate and shall be payable to Lender 
on demand. The foregoing provisions of this Section 6.8 shall not limit or affect the provisions 
of Section 7(g) below. 

6.9 Disposal and Encumbrance of Property. Bon·ower shall not, without Lender's 
prior written consent (unless such consent is not required, as expressly provided in the Loan 
Documents), suffer, permit or enter into any agreement for any sale, lease, transfer, or in any 
way encumber or dispose of, or grant or suffer any security or other assignment (collateral or 
otherwise) of, in all or any pmtion of the Property. Any consent given by Lender or any waiver 
of default under this Section6.9, shall not constitute a consent to, or waiver of any right, remedy 
or power of Lender under any SJ.lbsequent default hereunder. 

6.10 Insurance. (a) ·Borrower shall, at its eipense, during the tem1 ofthis Agreement, 
procure and keep in force, or cause to be kept in force, the insurance coverages described in 
Exhibit E attached to this Agreement. In addition, all insurance shall be in fonn, content and 
amounts approved by Lender and written by an insurance company or companies licensed to do 
business in the State and domiciled in the United States or a govemmental agency or 
instrumentality approved by Lender. The policies for such insurance shall have attached thereto 
standard mortgagee clauses in favor of and permitting Lender to collect any and all proceeds 
payable thereunder and shall include a thilty (30) day (except for nonpayment of premium, in 
which case, a ten (10) day) notice of cancellation clause in favor of Lender. All policies or 
cettificates of insurance shall be delivered to and held by Lender as further security for the 
payment of obligations arising under the Loan Documents, with evidence of renewal coverage 
delivered to Lender at least thirty (30) days before the expiration date of any policy. 

(b) UNLESS BORROWER PROVIDES LENDER WITH EVIDENCE OF THE 
INSURANCE COVERAGE REQUIRED BY TIIIS AGREEMENT, LENDER MAY 
PURCHASE INSURANCE AT BORROWER'S EXPENSE TO PROTECT LENDER'S 
INTERESTS IN THE PROPERTY. UIIS INSURANCE MAY, BUT NEED NOT, PROTECT 
BORROWER'S INTERESTS. THE COVERAGE THAT LENDER PURCHASES MAY NOT 
PAY ANY CLAIM THAT IS MADE AGAINST BORROWER IN CONNECTION WITH THE 
PROPERTY. BORROWER MAY LATER CANCEL ANY INSURANCE PURCHASED BY 
LENDER, BUT ONLY AFTER PROVIDING LENDER WITH EVIDENCE THAT 
BORROWER HAS OBTAINED INSURANCE AS REQUIRED BY THIS AGREEMENT. IF 
LENDER PURCHASES INSURANCE FOR THE PROPERTY, BORROWER WILL BE 
RESPONSIBLE FOR THE COSTS OF THAT INSURANCE, INCLUDING INTEREST AND 
ANY OTHER CHARGES THAT MAY BE IMPOSED WITH THE PLACEMENT OF THE 
INSURANCE, UNTIL THE EFFECTIVE DATE OF THE CANCELLATION OR 

. EXPIRATION OF THE INSURANCE. THE COSTS OF .THE INSURANCE MAY BE MORE 
THAN THE COST OF THE INSURANCE THE BORROWER MAY BE ABLE TO OBTAIN 
ON ITS OWN. BORROWER SHALL PAY TO LENDER ON DEMAND ANY PREMWMS 
SO PAID WITH INTEREST THEREON AT THE DEFAULT RATE SET FORTH IN THIS 
AGREEMENT, FROM THE TIME OF THE ADVANCE FOR SUCH PAYMENT BY 
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LENDER, AND SAID ADVANCE AND INTEREST SHALL BE PART OF THE 
OBLIGATIONS. 

6.11 Performance of Obligations; Notice of Default. Borrower shall promptly and 
fully perfonn and comply in all respects with the obligations, te1ms, agreements, provisions and 
requirements of this Agreement and the other Loan Documents and will not permit to occur any 
default or breach hereunder or thereunder. Borrower shall promptly give to Lender notice of the 
occurrence of any Umnatured Default or of any event that would constitute a Material Adverse 
Occunence, 

6.12 Restrictions Affecting Obligors. Bonower covenants and agrees that, without the 
prior written consent of Lender, there shall not occur any amendment or modification of the 
articles of organization establishing any Obligor. At all times prior to the repayment of the Loan, 
(a) Bonower shall not enter into any contract or agreement for the provision of services or 
otherwise with respect to the Property with any member or manager or Affiliate of Bon:ower 
unless such contract or agreement is an arms-lengtl1, market rate agreement and is cancelable 
upon thirty (30) days written notice fi·om any owner of the Property; and (b) no Obligor shall be 
dissolved or its existence terminated and each Obligor shall remain in good standing. 

6.13 Additional Documents. Bonower shall not execute or record any document 
petiaining to, affecting or running with all or any potiion of the Property, including, without 
limitation, any condominium declaration or plat, without the prior written approval of Lender of 
the fmm and substance of such documents, which approval shall not be unreasonably withheld. 
This Agreement is intended to be a security agreement under the Code for the purpose of 
creating the security interests provided for herein. Borrower shall execute and deliver such 
additional security agreements and other documents as the Lender shall from time to time request 
in order to create and perfect such security interests. 

6.14 Loan Expenses. Bon·ower agrees to pay all of the Loan Expenses. Any Loan 
Expenses paid by Lender shall bear interest conm1encing on the date demand for repayment 
thereof is made by Lender until repaid to Lender, at the Default Rate and shall be paid by 
Bonower upon demand, or may be paid by Lender at any time by disbursement of proceeds of 
the Loan. Any Loan Expenses paid by Lender sl1ail be reimbursed to Lender by Borrower 
regardless of whether thete shall be any disbursements of the Loans. 

6.15 No Debt. Except for the Obligations, Bonower shall not incur or become liable 
for any indebtedness other tl1an customary trade payables paid within sixty (60) days after they 
are incuned. 

6.16 Use of Loan Advances. Bon·ower covenants and agrees that all Loan Advances to 
be made hereunder by Lender shall be used solely for the payment (or reimbursement to others 
for payment) of the bills for the labor and materials used in the perfonnance of the Work for 
which such Loan Advances were requested by Borrower, and for the payment of the other items 
of Project Cost for which such Loan Advances were requested by Borrower (no Project Cost 
shall include expenses relating to any development, constmction, operating or other cost 
attributable to any project other than the Property specifically desctibed in this Agreement), and 
for no other purpose whatsoever; however, nothing herein shall impose upon Lender any 
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obligation whatsoever to see to the proper application of any such monies by Borrower. 
Whenever so requested by Lender, Borrower shall promptly furnish Lender written evidence 
reasonably satisfactory to Lender that all monies theretofore advanced by Lender pursuant to this 
Agreement have actually been or will be paid or applied in payment of the cost of perfmmance 
of the Work and in payment of the other items of Project Cost for which such funds were 
advanced by Lender, and until such evidence is produced, at the option of Lender, no future or 
additional payments or Loan Advances need be made hereunder. 

6.17 Financial Covenants. Borrower shall not pem1it the Fixed Charge Coverage 
Ratio for any Dete1mination Date to be less than l .20 to 1.00. 

6.18 Manner of Construction. Borrower shall, at its sole cost and expense, cause the 
constmction of the Project to be diligently and expeditiously CatTied out, in a good and 
workmanlike manner, in accordance with the Plans and Specifications and all Applicable Laws. 
All materials, fixtures, equipment or articles used in the renovation, construction or equipping of 
the Project shall comply with the Plans and Specifications. Without limiting the generality of the 
foregoing, Borrower will commence construction of the Project on or prior to the Constmction 
Conunencement Date and will cause constmction to continue without intenuption until 
completion in accordance with the Construction Schedule, and to be completed in accordance 
with the Plans and Specifications and Applicable Laws prior to the Conshuction Completion 
Date. Construction of the Project shall not be deemed to be complete until the Consultant has 
certified that all space located within the Properly can be used and occupied in accordance with 
all Applicable Laws and a final, unconditional certificate of occupancy (or local equivalent) has 
been issued therefor. Bonower shall fmihwith upon completion of the Improvements and each 
pmiion thereof cause the same to be inspected by each applicable governmental authority, shall 
cause to be corrected any defects and deficiencies which may be disclosed by any such 
inspection and shall cause to be duly issued all occupancy certificates and other licenses, petmits 
and authorizations necessary for the operation and occupancy of the Improvements and each 
portion thereof; and in any event, Bonower shall do and perfmm, or cause to be done and 
perfmmed, all of the foregoing acts and things and cause to be issued and executed all such 
occupancy permits, licenses and authorizations on or before the Constmction Completion Date, 
including without limitation, cmrecting any defect in the Improvements demanded by an 
governmental authority. 

6. l 9 Cetiificate of Completion. Within fifteen (15) days after the Project is completed, 
Bonower shall deliver to Lender a certificate of the Contractor stating that the Project has been 
completed in accordance with the Plans ·and Specifications and all Applicable Laws (the 
"Certification of Completion"). 

6.20 Change Orders. Bon·ower shall not, without the prior written approval of Lender, 
make or permit any modification of the Plans and Specifications, or amend or modify the 
Constmction Contract or enter into any change orders or additional contracts for the perfmmance 
of any portion of the Work; provided, however, Borrower shall have the right to enter into one or 
more change orders without Lender's consent, so long as (a) no Event of Default or Umnatmed 
Default exists under this Agreement or any of the other Loan Documents, (b) the change order 
does not individually result in a change in the cost of constructing the Project of more than 
Fifteen Thousand DollaTs ($15,000.00), (c) the change order does not, together with all.other 
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change orders, result in a change in the cost of constmcting the Project of more than Fifty 
Thousand Dollars ($50,000.00), (d) the change order does not affect any structural portion of the 
Property, the overall appearance of the Prope1ty or the use or operation of the Property in any 
mate1ialrespect, and (e) any increased cost resulting from the change order is paid for from the 
contingency line item in the Budget. In any event, Bon·ower shall deliver to Lender copies of all 
such change orders not requiring Lender's prior approval, together with all related 
documentation, no later than ten (10) days after the execution thereof. 

6.21 Material Subcontracts. If requested by Lender, within ten (10) days after being 
executed, Borrower shall deliver to Lender a copy of each Material Subcontract entered into by 
the Contractor. 

6.22 Budget. Borrower shall not amend the Budget without Lender's prior written 
consent. Borrower shall not reallocate any line items within the· Budget unless Borrower can 
demonstrate to Lender's satisfaction that (i) sufficient funds remain in the line item fi·om which 
the amow1t is to be reallocated to pay all Project Costs which may be paid from that line item; 
and (ii) no line items in the Project Budget (other than the line item to which the reallocation is 
sought) are required, in Lender's judgment, to be increased. 

6.23 Collateral Assignment of Plans. Pem1its and Contracts. As additional secudty for 
the payment and perf01mance of all of the Obligations, Borrower hereby pledges and assigns to 
Lender, and grants to Lender a first lien on and a first pd01ity security interest in;(a) all present 
and future Plans and Specifications for the construction of the Improvements; (b) all present and 
future applications, pennits, licenses and approvals between Bo!Tower and others, or given or to 
be given to Borrower by governmental authorities, relating to the Improvements, together with 
all of Borrower's rights, options and privileges thereunder; and (c) all present and future 
engineering and constmction contracts relating to Improvements. 

6.24 Secm·itv Interest in Collateral. This Agreement is intended to constitute a 
secmity agreement within the meaning of the UCC. As secudty for the Loan, BOJmwer hereby 
grants to Lender, a security interest constituting a first lien on the Collateral. To the extent that 
the same entity (or an affiliate thereof) is the lender under this Agreement and under any other 
document or agreement with Borrower, the secmity interest in the Collateral shall secure all of 
Bon-ower's obligations under all such agreements, but shall not secure Bon-ower's obligations 
under any such agreements under which a different entity is the lender. Bon-ower ratifies its 
previous authorization for Lender to pre-file UCC financing statements and any amendments 
thereto describing the Collateral and containing any other irrfonnationrequired by the applicable 
UCC. Bonower authorizes Lender, and hereby grants Lender a power of attorney (which is 
coupled with an interest), to file financing statements and amendments thereto desc!ibing the 
Collateral and containing any other infonnation required by the applicable UCC and all proper 
terminations of the filings of other secured parties with respect to the Collateral, in such fom1 
and substance as Lender, in its sole discretion, may detennine. Bon-ower agrees to execute such 
additional documents, including demands for teJminations, assigrunents, affidavits, notices ·and 
similar instmments, in fonn satisfactory to Lender, and take such other actions that Lender 
deems necessary or appropriate to establish and maintain the security interest created by this 
Section, and BmTower hereby designates and appoints Lender as its agent, and grants to 
Collateral Agent a power of attorney (which is coupled with an interest), to execute on behalf of 
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Borrower such additional documents and to take such other actions. Borrower hereby waives 
any right that Borrower may have to file with the applicable filing officer any financing 
statement, amendment, termination or other record pettaining to the Collateral and/or Lendet·'s 
interest therein. 

SECTION?. 
EVENTS OF DEFAULT 

The occmTence of any one or more of the following shall constitute an "Event of 
Default": 

(a) Failure by Borrower or any other Obligor to make: (i) any Loan Payment 
hereunder or under the Note within five (5) days after receipt of written demand from Lender, or 
(ii) any other payment under the Loan Docmnents within five (5) days after receipt of written 
demand fi"Om Lender; 

(b) Failure by Bonower to petform or cause to be performed any other obligation or 
observe any other condition, covenant, term, agreement or provision required to be perfonned or 
observed by Borrower contained in this Agreement and not specifically referred to elsewhere in 
this Section 7; provided, however, that if such failure by its nature can be cured, then so long as 
the continued operation and safety of the Properl-y, and the priority, validity and enforceability of 
the liens created by this Agreement, the Deed of Tmst or any of the other Loan Documents and 
the value of the Property is not impaired, threatened or jeopardized, then Borrower shall have a 
period ("Cure Period") of thirty (30) days after Bon·ower obtains actual knowledge of such 
failure or receives written notice of such failure to cm-e the same and an Event of Default shall 
not be deemed to exist during the Cme Petiod (provided, however, such period shall be limited 
to ten (1 0) days if such failure can be cmed by tl1e payment of money), provided further that if 
such failure cannot be cured by the payment of money and Borrower commences to cure such 
non-monetary faiiw·e during the Cure Period and is diligently and in good faith attempting to 
effect such cme, the Cure Period shall be extended for such non-monetary failure for thirty (30) 
additional days, but in no event shall the Cure Period be longer than sixty (60) days in the 
aggregate; 

(c) TI1e existence of any material inaccuracy or untmth in any representation or 
warranty contained in tl1is Agreement or any other Loan Documents, or of any statement or 
certification as to facts delivered to Lender by or on behalf of Borrower. 
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(d) A Material Adverse Occunence; 

(e) Borrower or any successors or pennitted assigns of it, shall: 

(i) file a voluntary petition in bankruptcy or an arrangement or 
reorganization under any federal or state bankruptcy, insolvency or debtor relief 
law or statute (hereinafter referred to as a "Banlu·uptcy Proceeding"); 

(ii) file any answer in any Banlauptcy Proceeding or any other action 
or proceeding admitting insolvency or inability to pay his, her or its debts; 
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(iii) fail to oppose, or fuil to obtain a vacation or stay of, any 
involuntary Bankruptcy Proceeding within sixty ( 60) days after the filing thereof; 

(iv) solicit or cause to be solicited petitioning creditors for any 
involuntaty Bankruptcy Proceeding against Bonower; 

(v). be granted a decree or order for relief, or be adjudicated a bankrupt 
or declared insolvent in any Bankruptcy Proceeding, whether voluntary or 
involuntary; 

(vi) have a trustee or receiver appointed for or have any court take 
jmisdiction of its property, or the major part thereof, or all of any portion of the 
Property, in any voluntary or involuntary proceeding for the purpose of 
reorganization, arrangement, dissolution or liquidation, and, with respect to an 
involuntary proceeding only, such IJustee or receiver is not discharged or such 
jmisdiction is not relinquished, vacated or stayed on appeal or otherwise, within 
sixty (60) days after the commencement thereof; 

(vii) make an assig1m1ent for the benefit of creditors; 

(viii) consent to any appointment of a receiver or tmstee or liquidator of 
all of its property, or the major patt thereof, or all or any portion of the Property; 
or 

(ix) have an attachment or execution levied with respect to, or other 
judicial seizme be effected for, all or substantially all of its assets or all or any 
portion of the Propeliy, or the placing of any attachment, levy of execution, 
charging order, or other judicial seizure on the interest ofthe parent of Borrower; 

(f) Any sale, transfer, lease, assignment, conveyance, financing, lien, encumbrance or 
other transaction made in violation of Section 6.9 above or the Deed of Trust; 

(g) The entry of any order enjoining or otherwise preventing or decladng invalid or 
unlawful the construction, occupancy, maintenance, operation or use of the Property, or any 
portion thereof, in the ma1111er required by the tem1s of this Ag~·eement, or of any proceedings 
which could or might affect the validity or priority of the lien of the Deed of Trust or any of the 
other security for the Loan, or which could result in a Material Adverse Occurrence; 

(h) The filing or threatened filing of any condenmation or administrative proceeding 
or litigation against the Property or any casualty thereto which would in any way impair the 
qompletion of the Work prior to the applicable date required therefor or the full utilization of the 
Property once completed; 

(i) The assig1m1ent or attempted assigJlllent of this Agreement by Borrower without 
Lender's prior wdtten consent; 
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G) The filing of fmmal charges under any federal, state or local law, statute or 
ordinance for which Borrower's forfeiture of all or any pmiion of the Property is a Jlotential 
penalty; 

(k) The dissolution ofBonower; 

(I) The occun·ence of an "Event of Default" or a default (after expiration of any 
notice or cure period, if any) under any of the other Loan Documents; 

(m) A matedal failure to adhere to the Construction Schedule, regardless of cause, the 
result of which may be, in Lender's sole judgment, that the Work will not be substantially 
completed prior to the Construction Completion Date; 

(n) The Certificate of Completion is not delivered to Lender on or plior to the 
Construction Completion Date; 

( o) The termination of the Construction Contract without Lender's prior written 
consent; or 

(p) Borrower intentionally causes or knowingly petmits any of the Work to be 
performed in a manner which is materially contrary to the Plans and Specifications or any 
provisions of this Agreement or the other Loan Documents. 

SECTIONS. 
REMEDIES 

Upon the occmrence of any Event of Default, Lender, in addition to availing itself of any 
remedies conferred upon it at law or in equity and by the tem1s of the Note, the Deed of Trust 
and the other Loan Documents, may pursue any one or more of the following remedies· first, 
concmrently or successively with each other and with any other available remedies, it being the 
intent hereof that none of such remedies shall be to the exclusion of any others: 

(a) Take possession of the Prope1ty and complete the Work and do anything 
necessary or desirable .in Lender's sole judgment to fulfill the obligations of Borrower hereunder, 
including, without limitation, either the right to avail itself of and procure performance of the 
Construction Contract, any Subcontracts or any other contract entered into for tlw perf01mance 
of all or any portion oftl1e Work (or any substitute therefor), or to let new or additional contracts 
with the same Contractor or Subcontractors or otlwrs, and to employ watclnnen to protect the 
Pro petty from injury. Without limiting the generality of the foregoing and for the purposes 
aforesaid, Borrower hereby appoints and constitutes Lender its lawful attomey-in-fact with ftdl 
power of substitution (i) to complete the Work in tile name of Borrower; (ii) to use pmtions of 
the Loan or otl1er funds which may be reserved, escrowed or set aside for any purposes 
hereunder at any time to complete the Work; (iii) to make changes in the Plans and 
Specifications which shall be reasonably necessary or reasonably desirable to complete the 
Work; (iv) to retain or employ new general contractors, subcontractors, engineers and inspectors 
as shall be required for such purposes; (v) to pay, settle or compromise all existing bills and 
claims, which may be liens or security interests or to avoid such bills and claims becoming liens 
or security interests against the Prope1iy, or as may be necessary or desirable for the completion 
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of the Work or for the clearance of title; (vi) to execute all applications and ce1tificates in the 
name of Borrower which may be required by any of the Loan Documents; (vii) to prosecute and 
defend all actions or proceedings in connection with the Work; (viii) to take such action and 
require such performance as it deems necessary under any of tl1e bonds to be furnished pursuant 
to the provisions hereof and to make settlements and compromises with the surety or sureties 
thereunder, and in coJlllection therewith, to execute instruments of release and satisfaction; it 
being understood that the foregoing power of attorney is coupled with an interest and cannot be 
revoked. All sums expended by Lender pursuant to this Section 8 shall be deemed to have been 
paid to Bon·ower and secured by the Deed of Trust and the other Loan Documents, and shall bear 
interest at the Default Rate until repaid to Lender; 

(b) Make any protective advance Lender deems necessary to (i) preserve, maintain, 
repair, restore or rebuild any Improvements, (ii) preserve the lien of the Deed of Trust or the 
priority thereof or (iii) enforce this Agreement, the Deed ofTmst and the other Loan Documents. 
All sums expended by Lender pursuant to thfs Section 8(b) shall be deemed to have been paid to 
Bon·ower and secured by the Deed of Tmst and the other Loan Documents, and shall bear 
interest at the Default Rate until repaid to Lender; 

(c) Withhold further disbursements of proceeds of the Loans and tenninate the 
Commitments; or 

(d) Declare the 1mpaid indebtedness evidenced by the Note to be immediately due 
and payable. 

SECTION9. 
MISCELLANEOUS 

9.1 Additional Indebtedness. If any advances or payments made by Lender pursuant 
to !Ius Agreement or any other Loan Document, together with disbursements of the Loans, shall 
exceed the aggregate face amount of the Note, all such advances and payments shall constitute 
additional indebtedness secured by the Deed of Trust and all other security for the Loans, and 
shall bear interest at the Default Rate from the date advanced until paid. Additionally, if an 
Event of Default shall occur, Lender may, but shall not be obligated to, take any and all actions 
to cme such default, and all amounts expended in so doing, all Loan Expenses and all other 
anwunts paid or advanced by Lender pursuant to the Loan Documents, and all other amounts 
advanced by Lender in cmmection with the performance of the Work or preserving any security 
tor the Loans, shall constitute additional advances of the Loans, shall be secured by the Deed of 
Trust and all other security for the Loans, and shall bear interest at the Default Rate from the date 
advanced until paid. 

9.2 Additional Acts. Bonower shall, upon request, execute and deliver such further 
instruments and documents and do such futther acts and things as may be reasonably required to 
provide to Lender the evidence of and security for the Loan contemplated by tllis Agreement. 

9.3 Loan Agreement Governs. In the event of any conflict between any provision of 
this Agreement and any provision of any other Loan Docwnent, the provision of this Agreement 
shall govern; provided, however, that the provisions of all of the Loan Documents shall be 
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construed as an integrated set of provisions governing the Loan and, accordingly, shall be 
interpreted and construed liberally to give the maximum validity, enforceability and effect to all 
of such provisions. 

9.4 Amendment; Waiver: Approval. Tltis Agreement shall not be amended, modified 
or supplemented without the written agreement of Borrower and Lender at the time of such 
amendment, modification or supplement. No waiver of any provision of this Agreement or any 
of the other Loan Documents shall be effective unless set forth in writing signed by the patty 
making such waiver, and any such waiver shall be effective only to the extent therein set fortll. 
Failure by Lender to insist upon full and prompt performance of any provisions of tltis 
Agreement or any of the other Loan Documents, or to take action in the event of any breach of 
any such provision or upon the occutTence of any Event of Default, shall not constitute a waiver 
of any rights of Lender, and Lender may at any time thereafter exercise all available rights and 
remedies with respect to such breach or Event of Default. Receipt by Lender of any instnunent 
or document shall not constitute or be deemed to be an approval thereof. Any approvals required 
under any of the other Loan Documents must be in writing, signed by Lender and directed to 
Bonower. 

9.5 Notice. All notices or other written conunmtications hereunder shall be deemed 
to have been properly given (a) upon delivery, if delivered in person, (b) one (1) Business Day 
after having been deposited for oventight delivery with any reputable overnight colU'ier service, 
(c) three (3) Business Days after having been deposited in any post office or mail depository 
regularly maintained by the U.S. Postal Service and sent by registered or certified mail, postage 
prepaid, retum receipt requested; or (d) upon receipt, if delivered by facsimile, addressed to the 
addresses set forth below in tltis Section 9.5 or as such party may from time to time designate by 
written notice to the other patties. Either party by notice to the other in the manner provided 
herein may designate additional or different addresses for subsequent notices or 
communications: 

To Lender: 

With a copy to: 

To Bonower: 
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Fresh Strut Venture LLC 
P.O. Box 9173 
St. Louis, Missouri 63117 
Attn: P. David Glai'ller 
Fax: (314) 773-9494 

Rusch Blackwell LLP 
190 Cru·ondelet Plaza, Suite 600 
St. Louis, Missouri 63105 
Attn: David G. Richru·dson, Esq. 
Fax: (314) 480-1505 

Hillcrest Utility Operating Company, Inc. 
3636 S. Geyer Road, Suite 100 
St. Louis, Missomi 63127 
Attn: Josiah Cox 
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9.6 Successors and Assigns; Participations. 

(a) The provisions of this Agreement shall be binding upon and inure to the benefit of 
the parties hereto and their respective successors and assigns, except that Borrower may not 
assign or otherwise transfer any of its rights or obligations under tl:Us Agreement without the 
prior Wlitten consent of Lender and any such assignment or other transfer to which Lender has 
not to consented shall be null and void. 

(b) (i) Lender may at any time assign to one or more Persons (any such Person, an 
"Assignee") all or any portion of its Loans and Commitments, with the prior written consent of 
Borrower, so long as no Event of Default exists (which consent shall not be unreasonably 
withheld or delayed and shall not be required for an assignment by Lender to an Affiliate of 
Lender). Bon·ower shall be deemed to have granted its consent to any assigmnent requiting its 
consent hereunder 1mless Borrower has expressly objected to such assignment within three 
Business Days after notice thereof. (ii) From and after the date on which the conditions 
described above have been met, (A) such Assignee shall be deemed automatically to have 
become a party hereto and, to the extent that rights and obligations hereunder have been assigned 
to such Assignee pursuant to an assigmnent agreement between Lender and the Assignee, shall 
have the rights and obligations of Lender hereunder and (B) Lender, to the extent that rights and 
obligations hereunder have been assigned by it pursuant to such Assignment Agreement, shall be 
released from its rights (other than its indemnification rights) and obligations hereunder. Upon 
the request of the Assignee (and, as applicable, Lender) pursuant to an effective assignment 
agreement, Bonower shall execute and deliver to the Assignee (and, as applicable, Lender) a 
Note in the principal amount of the Assignee's pro rata share of the Commitment (and, as 
applicable, a Note in the principal amount of the pro rata share of the Commitment retained by 
Lender). Each such Note shall be dated the effective date of such assignment. Upon receipt by 
Lender of such Note, Lender shall return to Bmrower any prior Note held by it. 

(c) Lender may at any time pledge or assign a security interest in all or any pmtion 
of its rights under this Agreement to secure obligations of Lender, and this Section shall not 
apply to any such pledge or assignment of a security interest; provided that no such pledge or 
assignment of a security interest shall release Lender from any of its obligations hereunder or 
substitute any such pledgee or assignee for Lender as a party hereto. 

(d) Lender may at any time sell to one or more Persons participating interests in its 
Loans, Commitments or other interests hereunder (any such Person, a "Participant"). In the 
event of a sale by Lender of a participating interest to a Pruticipant, (i) Lender's obligations 
hereunder shall remain unchanged for all purposes, (ii) Borrower shall continue to deal solely 
and directly with Lender in COTUlection with Lender's rights and obligations hereunder and 
(iii) all amonnts payable by Borrower shall be detennined as if Lender had not sold such 
participation and shall be paid directly to Lender. Borrower agrees that if amounts outstanding 
under this Agreement arc due and payable (as a result of acceleration or otherwise), each 
Participant shall be deemed to have the right of set-off in respect of its participating interest in 
amo\mts owing under this Agreement to the same extent as if the amount of its participating 
interest were owing di.t·ectly to it as Lender under this Agreement; provided that such right of set­
off shall be subject to the obligation of each Participant to share with Lender, ru1d Lender agrees 
to share with each Participant, on a pro rata basis. 
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9. 7 Confidentiality. Except as otherwise provided by Applicable Law, Lender shall 
utilize all non-public infonuation obtained pursuant to the requirements of this Agreement which 
has been identified as confidential or proprietary by Borrower in accordance with its customary 
procedure for handling confidential infmmation of tl:tis nature to prevent improper disclosme 
(including disclosure to competitors of Borrower) and in accordance with safe and sound 
bnnking practices but in any event may make disclosure: (a) to any of its Affiliates (provided 
they shall be notified of the obligation to keep such infonnation confidential in accordance with 
the tetms of this Section 9.7); (b) as reasonably requested by any bona fide Assignee, Participant 
or other transferee in connection with the contemplated transfer of any Commitment or 
participations therein as permitted hereunder (provided they shall be notified of the obligation to 
keep such infomJation confidential in accordance with the tetms of this Section 9.7); (c) as 
required or requested by any Governmental Authority or representative thereof or pursuant to 
legal process or in c01mection with any legal proceedings; (d) to Lender's independent auditors 
and other pmfessional advisors (provided they shall be notified of the confidential nature of the 
infomJation); (e) after the happening and during the continuance of an Event of Default, to any 
other Person, in cormection with the exercise by Lender of rights hereunder or under any of the 
other Loan Documents; and (f) to the extent such infonnation (i) becomes publicly available 
other than as a result of a breach ·of this Section 9.7 or (ii) becomes available to Lender on a non­
confidential basis fi·om a source other thim Borrower, any other Obligor, or any of their 
respective subsidiaries or any of their respective Affiliates. 

9.8 Governing Law. This Agreement shall be governed by and construed m 
accordance with the laws of the State of Missouri. 

9.9 Indemnity by Borrower: Costs and Expenses. 

(a) IN CONSIDERATION OF THE EXECUTION AND DELIVERY OF THIS 
AGREEMENT AND THE AGREEMENT TO EXTEND THE COMMITMENTS PROVIDED 
HEREUNDER, BORROWER HEREBY AGREES TO INDEIYINIFY, EXONERATE AND 
HOLD LENDER AND THE OFFICERS, DIRECTORS, EMPLOYEES, AFFILIA1ES AND 
AGENTS OF LENDER (EACH AN "INDEMNIFIED PARTY") FREE AND HARMLESS 
FROM AND AGAINST ANY AND ALL ACTIONS, CAUSES OF ACTION, SUITS, 
LOSSES, LIABILITIES, DAMAGES AND EXPENSES, INCLUDING ATTORNEY COSTS 
(COLLECTIVELY, THE "INDEMNIFIED LIABILITIES"), INCURRED BY 
INDEMNIFIED PARTIES OR ANY OF THEM AS A RESULT OF, OR ARlSING OUT. OF, 
OR RELATING TO (A) ANY TENDER OFFER, MERGER, PURCI-IASE OF CAPITAL 
SECURITIES, PURCHASE OF ASSETS OR OT.HER SlMILAR TRANSACTION FINANCED 
OR PROPOSED TO BE FINANCED IN WHOLE OR IN PART, DIRECTLY OR 
INDIRECTLY, WITH THE PROCEEDS OF ANY OF TI-lE LOANS, (B) THE USE, 
HANDLING, RELEASE, EMISSION, DISCHARGE, TRANSPORTATION, STORAGE, 
TREATMENT OR DISPOSAL OF ANY HAZARDOUS MATERIAL AT ANY PROPERTY 
OWNED OR LEASED BY ANY LOAN PARTY, (C) ANY VIOLATION OF ANY 
ENVIRONMENTAL LAWS WITH RESPECT TO CONDITIONS AT ANY PROPERTY 
OWNED OR LEASED BY BORROWER OR THE OPERATIONS. CONDUCTED THEREON, 
(D) THE INVESTIGATION, CLEANUP OR REMEDIATION OF OFFSITE LOCATIONS AT 
WHICH BORROWER OR THEJR RESPECTIVE PREDECESSORS ARE ALLEGED TO 
HAVE DIRECTLY OR INDIRECTLY DISPOSED OF HAZARDOUS MATERIALS OR 
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(E) TIIE EXECUTION, DELIVERY, PERFORMANCE OR ENFORCEMENT OF THIS 
AGREEMENT OR ANY OTIIER LOAN DOCUMENT BY ANY OF INDEMNIFIED 
PARTIES, EXCEPT FOR ANY SUCH INDEMNIFIED LIABILITIES DIRECTLY ARISING 
ON ACCOUNT OF TIIE APPLICABLE INDEMNIFIED PARTY'S GROSS NEGLIGENCE 
OR WILLFUL MISCONDUCT AS DETERMINED BY A FINAL, NONAPPEALABLE 
JUDGMENT BY A COURT OF COMPETENT JURISDICTION. IF AND TO THE EXTENT 
THAT THE FOREGOING UNDERTAKING MAY BE UNENFORCEABLE FOR ANY 
REASON, BORROWER HEREBY AGREES TO MAKE THE MAXIMUM CONTRIBUTION 
TO TIIE PAYMENT AND SATISFACTION OF EACH OF THE INDEMNIFIED 
LIABILITIES WHICH IS PERMISSIBLE UNDER APPLICABLE LAW. ALL 
OBLIGATIONS PROVIDED FOR IN THIS SECTION 9.9(A) SHALL SURVIVE 
REPAYMENT OF THE LOANS, CANCELLATION OF THE NOTES, ANY FORECLOSURE 
UNDER, OR ANY MODIFICATION, RELEASE OR DISCHARGE OF, ANY OR ALL OF 
THE COLLATERAL DOCUMENTS AND TERMINATION OF THIS AGREEMENT. 

(b) Bon·ower agrees to pay on demand all reasonable out-of-pocket costs and expenses 
of Lender (including reasonable fees and expenses) in connection with the preparation, 
execution, syndication, delive1y and administration (including perfection and protection of any 
Collateral) of this Agreement; the other Loan Documents and all other documents provided for 
herein or delivered or to be delivered hereunder or in connection herewith (including any 
amendment, supplement or waiver to any Loan Document), whether or not the transactions 
contemplated hereby or thereby shall be consummated, and all reasonable out-of-pocket costs 
and expenses (including reasonable fees and expenses) incurred by Lender after an Event of 
Default in connection with the collection of the Obligations or the enforcement of this 
Agreement the other Loan Documents or any such other documents or dming any workout, 
restructuring or negotiations in respect thereof 

(c) Bonower agrees to pay, and to save Lender harmless from, any and all liabilities 
with respect to, or resulting from any delay in paying, any and all stamp, excise, sales or other 
taxes which may be payable or determined to be payable with respect to any of the Collateral or 
in connection with any of the transactions contemplated by this Agreement. 

(d) All Obligations provided for and all agreements in this Section 9.9 shall survive 
repayment of all (anp shall be) Loans and other Obligations (and expiration or te11nination of all 
conm1itments under this Agreement), any foreclosure undei·, or any modification, release or 
discharge of, any or all of the Loan Documents and te1mination of this Agreement. 

9.10 Lender's Representalives. Lender, at Borrower's expense, shall have the right to 
engage personnel in connection with the negotiation, documentation, administration and 
servicing of the Loan, including without limitation, the Consultant, to (i) review and approve the 
Plans and Specifications, (ii) review and approve Bonower's Budget, (iii) conduct monthly 
inspections of the Work and rep011 on the progress of constmction thereof, (iv) review and 
approve all change orders, (v) review and approve applications for disbursements and 
accompanying documents, (vi) issue reports and certificates to Lender, (vii) inspect the 
structural, mechanical, electTical, plumbing and other systems constituting the Work, (viii) 
determine whether the Work has been completed in accordance with the Plans and 
Specifications, and (ix) provide other .services as requested by Lender, and Bol1'ower shall fully 
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cooperate with the Consultant and other personnel in all reasonable respects in connection 
therewith. Notwithstanding anything contained in this Agreement to the contrary, all inspections 
of the Work made by Lender, the Consultant or their respective agents, employees and designees 
shall be solely for Lender's own infmmation and shall not be deemed to have been made for or 
on account of Borrower or any other party. Bon·ower hereby specifically relieves Lender of any 
and all liability or responsibility relating in any way whatsoever to the constmction of the 
Project, including but not limited to, the Work, the mate1ial or labor supplied in connection 
therewith, and any errors, inconsistencies or other defects in the Project or the Plans and 
Specifications. 

9.11 Rules of Constmction. Bonower and Lender, and their respective legal counsel, 
have participated in the drafting of this Agreement, and accordingly the general rule of 
construction to the effect that any ambiguities in a contract are to be resolved against the pruiy 
drafting the contract shall not be employed in the constmction and interpretation of this 
Agreement. · 

9.12 Headings. The titles and headings of the sections and paragraphs of this 
Agreement have been inse1ied as a matter of convenience of reference only and shall not control 
or affect the meaning or construction of any of the terms or provisions of tltis Agreement. 

9.13 No Pa11nership or Joint Venture. Lender, by executing and peifOiming this 
Agreement shall not become a partner or joint venturer with Borrower or any of its associates m 
Affiliates and all inspections of the Property herein provided for are for the sole benefit of 
Lender. 

9.14 Time is of the Essence. Time is of the essence of the payment of all amounts due 
Lender under the Loan Documents· and performance and observance by Bon·ower of each 
covenant, agreement, provision and term of this Agreement and the other Loan Documents. 

9.15 Invalid Provisions. In the event that any provision of this Agreement is deemed 
to be invalid by reason of the operation of law, or by reason of the intei]Jretation placed thereon 
by any administrative agency or any com1, Bonower and Lender shall negotiate an equitable 
adjustment in the provisions of the same in order to effect, to the maximmn extent pennitted by 
law, the pUI]Jose of thls Agreement and the validity and enforceability of the remaining 
provisions, or portions or applications thereof, shall not be affected thereby and shall remain in 
full force and effect. 

9.16 Acts by Lender. N otv.•ithstanding anythlng herein contained to the contrmy, 
Lender will not be required to make any disbursement or pe1form any other act under this 
Agreement if, as a result thereof, Lender will violate any law, statute, ordinance, mlc, regulation 
or judicial decision applicable thereto. 

9.17 Offset. Without limitation of any other right or remedy of Lender hereunder or 
provided by law, any indebtedness relating to the Propet1y or its operation and now or hereafter 
owing to Bonower by Lender may be offset and applied by Lender hereunder, or under the Note, 
the Deed of Ttust or any of the other Loan Documents. 
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9.18 Binding Provisions. The covenants, .wan·anties, agreements, obligations, 
liabilities and responsibilities of Borrower under this Agreement shall be binding upon and 
enforceable against Borrower and its legal representatives, administrators, successors and 
permitted assigns. 

9.19 Counterparts. This Agreement may be executed in any number of counterpmts 
and by the different parties hereto on separate countetpatts and each such countetpatt shall be 
deemed to be an original, but all such countetpatts shall together constitnte but one and the same 
Agreement. Receipt of an executed signature page to this Agreement by facsimile or other 
electronic transmission shall constitnte effective delivery thereof. Electronic records of executed 
Loan Documents maintained by Lender shall be deemed to be originals. 

9.20 No TI1ird Partv Beneficiaty. TI1is Agreement is only for the benefit of the patties 
hereto and their pennitted successors and assigns. No other Person or entity shall be entitled to 
rely on any matter set forth herein without the prior written consent of such patties. 

9.21 Publicity. Subject to compliance with Applicable Laws, Lender reserves the right 
to publicize the making of the Loan in any mattner it deems appropriate. 

9.22 MISSOURl ORAL AGREEMENTS DISCLOSURE. ORAL AGREEMENTS 
OR COMMITMENTS TO LOAN MONEY, EXTEND CREDIT OR TO FOREBEAR 
FROM ENFORCING REPAYMENT OF A DEBT JNCLUDJNG PROMISES TO 
EXTEND OR RENEW SUCH DEBT ARE NOT ENFORCEABLE, REGARDLESS OF 
THE LEGAL 11-IEORY UPON WHICH IT IS BASED THAT IS lN ANY WAY 
RELATED TO HIE LOAN AGREEMENT. TO PROTECT YOU (BORROWER) AND 
US (LENDER) FROM MISUNDERSTANDJNG OR DISAPPOJNTMENT, ANY 
AGREEMENTS WE REACH COVERING SUCH MATTERS ARE CONTAINED IN 
THIS WRITJNG, WHICH IS TIIE COMPLETE AND EXCLUSIVE STATEMENT OF 
THE AGREEMENT BETWEEN US, EXCEPT AS WE MAY LATER AGREE lN 
WRJTJNG TO MODIFY IT. 

9.23 Nonliability of Lender. The relationship between Bonower on the one hand and 
Lender on the other hand shall be solely that of bonower and lender. Lender has no fiduciary 
relationship with or duty to any Loan Patty m·ising out of or in cmmection with this Agreement 
or any of the other Loan Documents, and the relationship between the Loan Parties, on the one 
hand, and Lender, on the other hand, in connection herewith or therewith is solely that of debtor 
and creditor. Lender undertakes no responsibility to any Loatt Patty to review or infmm any 
Loan Patty of any matter in connection with any phase of any Loan Party's business or 
operations. Each Loan Party agrees that Lender shall have no liability to any Loan Patty 
(whether sounding in tott, contract or otherwise) for losses suffered by any Loan Patty in 
connection with, arising out of, or in any way related to the transactions contemplated and the 
relationship established by the Loan Documents, or any act, omission or event occmring in 
connection therewith, unless it is detemuned in a final non-appealable judgment by a comt of 
competent jurisdiction that such losses resulted from the gross negligence or willful misconduct 
of the party from which rec~very is sought. NO LENDER PARTY SHALL BE LIABLE. FOR 
ANY DAMAGES ARISJNG FROM 'll:IE USE BY OTHERS OF ANY INFORMATION OR 
OTHER MATERJALS OBTAINED THROUGH INTRALINKS OR OTHER SIMILAR 
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INfORMATION TRANSMISSION SYSTEMS IN CONNECTION WITH THIS 
AGREEMENT, NOR SHALL ANY LENDER PARTY HAVE ANY LIABILITY WITH 
RESPECT TO, AND EACH LOAN PARTY HEREBY WAIVES, RELEASES AND AGREES 
NOT TO SUE FOR ANY SPECIAL, PUNITIVE, EXEMPLARY, INDIRECT OR 
CONSEQUENTIAL DAMAGES RELATING TO THIS AGREEMENT OR ANY OTHER 
LOAN DOCUMENT OR ARISING OUT OF ITS ACTIVITIES IN CONNECTION 
HEREWITH OR THEREWITH (WHETilliR BEFORE OR AFTER THE DATE HEREOF). 
Each Loan Patty acknowledges that it has been advised by counsel in the negotiation, execution 
and delivety of this Agreement and the other Loan Documents to which il is a party. No joint 
venture is created hereby or by the other Loan Documents or othenvise exists by virtue of the 
transactions contemplated hereby among the Loan Patties and Lender. 

9.24 FORUM SELECTION AND CONSENT TO JURISDICTION. ANY 
LITIGATION BASED HEREON, OR ARISING OUT OF, UNDER, OR IN CONNECTION 
WITH THIS AGREEMENT OR ANY OTHER LOAN DOCUMENT, SHALL BE BROUGHT 
AND MAINTAINED EXCLUSIVELY IN THE COURTS OF THE STATE OF MISSOURI OR 
IN THE UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF 
MISSOURI; PROVIDED THAT NOTHING IN THIS AGREEMENT SHALL BE DEEMED 
OR OPERATE TO PRECLUDE LENDER FROM BRINGING SUIT OR TAKING OTHER 
LEGAL ACTION IN ANY OTHER JURISDICTION. EACH LOAN PARTY HEREBY 
EXPRESSLY AND IRREVOCABLY SUBMITS TO THE JURISDICTION OF TilE COURTS 
OF THE STATE OF MISSOURI AND OF 'IRE UNITED STATES DISTRICT COURT FOR 
THE EASTERN DISTRICT OF MISSOURI FOR THE PURPOSE OF ANY SUCH 
LITIGATION AS SET FORTH ABOVE. EACH LOAN PARTY FURTHER IRREVOCABLY 
CONSENTS TO THE SERVICE OF PROCESS BY REGISTERED MAIL, POSTAGE 
PREPAID, OR BY PERSONAL SERVICE WITHIN OR WITHOUT THE STATE OF 
MISSOURI. EACH LOAN PARTY HEREBY EXPRESSLY AND IRREVOCABLY 
WAIVES, TO THE FULLEST EXTENT PERMITTED BY LAW, ANY OBJECTION WHICH 
IT MAY NOW OR HEREAFTER HAVE TO THE LAYING OF VENUE OF ANY SUCH 
LITIGATION BROUGHT IN ANY SUCH COURT REFERRED TO ABOVE AND ANY 
CLAIM THAT ANY SUCH LITIGATION HAS BEEN BROUGHT IN AN INCONVENIENT 
FORUM. 

9.25 JURY WAIVER. BORROWER AND LENDER HEREBY VOLUNTARILY, 
KNOWINGLY, IRREVOCABLY AND UNCONDITIONALLY WAIVE ANY RIGHT TO 
HAVE A JURY PARTICIPATE IN RESOLVING ANY DISPUTE (WHETHER BASED 
UPON CONTRACT, TORT OR OTHERWISE) BETWEEN OR AMONG BORROWER AND 
LENDER ARISING OUT OF OR IN ANY WAY RELATED TO THIS AGREEMENT, ANY 
OTHER LOAN DOCUMENT, OR ANY RELATIONSHIP BETWEEN BORROWER AND 
LENDER. THIS PROVISION IS A MATERIAL INDUCEMENT TO LENDER TO PROVIDE 
THE LOAN DESCRIBED HEREIN AND IN THE OTHER LOAN DOCUMENTS. 

9.26 Entire Agreement. This Agreement, together with the other Loan Documents, 
embodies the entire agreement and understanding atnong the parties hereto and supersedes all 
prior or contemporaneous agreements and understandings of such Persons, verbal or written, 
relating to the subject matter hereof and lhereof_and any prior aLTangements made with respect to 
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the payment by the Loan Parties of (or any indemnification for) any fees, costs or expenses 
payable to or incurred (or to be incurred) by or on behalf of Lender. 

[Signature page follows] 
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IN WITNESS WHEREOF, the undersigned have executed this Agreement as of the date 
first above wlitten. 

SLC-7502096-5 

BOillWWER: 

HILLCREST UTILITY OPERATING COMPANY, 
INC., a Misspuri corporation 

.. ' 
~(j1 / \.-~«-~--

By: . \ 
Name: Josiah M. Cox 
Title: President 



IN WITNESS WHEREOF, the undersigned have executed this Agreement as of the date 
first above written. 

7502096 

LENDER: 

FRESH START VENTURE LLC, a Nevada limited 
liability company 

By: Swisn.:Lyt~s'so~ limited liaqility 
companli i'js~Ie M/ager ) 

\~. (_ 
/~I\ -r- -~ -­

By: -""l u"\ . ;~7 - · 
N \~ . .. arne: \ 1% 1l-.T -<?;. 61.&-<i.-~>.Ji~·:t-'fl-·o 

Title: Manager 



EXHIBIT A-1 

Schedule of Loan Payments 

HILLCREST' UIIUTY OPERA liNG COMPANY, INC. LOAN AMORTIZATION SCHEDULE 
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EXHIBITA-2 

Make Whole Amount Schedule of Loan Payments 
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EXHIBITB 

Legal Description 

A tract of land being all of Lots 163, 164, 165, 169 and 170 of Hillcrest Manor as recorded in 
Plat Book 10 Page 18, in Township 30 North, Range 13 East of the 5th P.M., Cape Girardeau 
County, Missouri and being more pru1icularly desctibed as follows: 

Commencing from a found iron rod at the intersection of the west right-of-way line of 
Greenbrier Drive ru1d the north right-of-way line of Pru·klane Drive, also being the eastenm10st 
comer of Lot 166 of Hillcrest Manor; thence along said west right-of-way line of Greenbrier 
Drive N41 °29'17"W I 09.26 feet to a point; thence along a curve deflecting to the 1ight having a 
radius of742.30 feet, an ru·c length of 10.74 feet, a chord course ofN41 °04'24"W I 0.74 feet to a 
set iron rod at the easternmost comer of said Lot 165 and being the point of beginning of the 
tract of land described herein; thence leaving said west right-of-way line S48°30'43"W 254.29 
feet to a set iron rod; thence N84°!4'12"W 28.87 feet to a set iron rod; thence S4! 0 38'45"E 
141.20 feet to a set iron rod on the north right-of-way line of Park! rule Drive; thence along said 
no11h 1ight-of-way line S48°30'43"W 180.00 feet to a set iron rod; thence leaving said north 
light-of-way line N4! 0 07'33"W 227.05 feet to a set iron rod; thence N07°04'08"E 212.59 feet to 
a found iron rod on the south 'right-of-way line of Beachwood Drive; thence along said south 
right-of-way line S84°58'29"E 95.00 feet to a set iron rod; thence along a curve deflecting to the 
left having a radius of 118.72 feet, an arc length of73.56 feet, a chord course ofN77°16'28"E 
72.39 feet to a set iron rod; thence N59°3! '25"E 176.96 feet to a set iron rod at the intersection of 
said south right-of-way line of Beachwood Drive with the west right-of-way line of Greenbrier 
Drive; thence along said west right-of-way line along a cwve deflecting to the left having a 
radius of 742.30 feet, ru1 arc length of 110.74 feet, a chord course of S36°23'06"E 110.63 feet to 
the point of beginning, containing 2.18 acres more or less. Subject to any and all easements, 
restrictions, conditions, etc. of record. 

A tract of land being all of Lot 28 of the Plat of Extension of Greenbiier Drive and Forester 
Drive of Hillcrest Manor as recorded in Plat Book 11 Page 18, in Township 31 North, Range 13 
East of the 5th P.M., Cape Girardeau County, Missomi and being more particularly described as 
follows: 

Beginning at a found iron rod at the southeast comer of Lot 21 of Hillcrest Mruwr as recorded in 
Plat Book 10 Page 18; thence S06~3'44"W 161.89 feet to a found iron rod; thence 
N82°29'21"W 129.96 feet to a found iron pipe on the east right-of-way line of Forester Drive; 
thence along said east right-of-way line N06°25'04"E 159.40 feet to a found iron rod at the 
southwest comer of said Lot 21; thence leaving said east right-of-way line along the south line of 
said Lot 21, S83°35'!5"E 129.87 feet to the point of beginning, containing 0.48 acres more or 
less. Subject to any ru1d all easements, restrictions, conditions, etc. of record. 
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EXHIBITC 

Form of Note 

PROMISSORY NOTE 

$1,000,000.00 Date: , 20 __ _ 

THIS PROMISSORY NOTE, (the "Note") is made in , Missouri 
as of , 20 by HILLCREST UTILITY OPERATING 
COMPANY, INC., a Missouri corporation ("Borrower"), for the benefit of FRESH START 
VENTURE LLC, a Nevada limited liability company ("Lender''), in the original pdncipal 
amount of up to One Million and 00/100 Dollars ($1,000,000.00), as provided he'rein and as 
provided in that certain Construction Loan and Security Agreement (the "Loan Agreement") 
dated as of even date herewith by and between Bon:ower and Lender. 

Bon·ower promises to pay to the order of Lender at its principal office located at 1701 
Macklind Avenue, St. Louis, Missouri 63110, on or before the Maturity Date (as defined in the 
Loan Agreement), the lesser of (i) One Million and 00/100 Dollars ($1,000,000.00), or (ii) the 
aggregate principal amount of all Loans made to Bon·ower by Lender under and pursuant to the 
Loan Agreement. Capitalized words and phrases not otherwise defined herein shall have the 
meanings assigned thereto in the Loan Agreement. 

Borrower further promises to pay interest on the unpaid principal amount of all Loans 
outstanding fi:om time to time, at the rate(s) and at the time(s) set fotih in the Loan Agreement. 
The outstanding principal amount of all Loans shall be repaid by Bon·ower on the Maturity Date, 
unless payable sooner pursuant to the provisions of the Loan Agreement. Payments of both 
principal and interest are to be made in lawful money of the United States of America. 

This Note evidences indebtedness incutTed under, and is subject to the tenns and 
provisions of, the Loan Agreement, to which Loan Agreement reference is hereby made for a 
statement of \he tetms and provisions under which tlris Note may or must be paid prior to the 
Maturity Date, or pursuant to which the Matudty Date may be accelerated. The holder of this 
Note is entitled to all of the benefits and security provided for in the Loan Agreement. 

Except for such notices as may be expressly required tmder the Loan Documents, 
BotTower waives presentment, demand, notice, protest, and all other demands, or notices, in 
connection with the delivery, acceptance, performance, default, or enforcement of this Note, and 
assents to any extension or postponement of the time of payment or any other indulgence. No 
failure to exercise, and no delay in exercising, any rights under any of the Loan Documents by 
Lender of any holder of this Note shaH operate as a waiver of such rights. 

This Note shall be govemed and conshued in accordance with the laws of the State of 
Missouri applicable to contracts made and to be performed entirely within such State. 
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IN Wl1NESS WHEREOF, Borrower has executed this Promissory Note as of the date 
set fmih above. 

7502096 

BORROWER: 

Hillcrest Utility Operating Company, Inc., a 
Missouri corporation 

By: ____________ _ 

Name: 
Title: --------------



EXIDBITD 

Permitted Exceptions 

1. The lien of the State, City and County taxes for the year 2015 and thereafter. 

2. Utility and other easements, Restrictions, Conditions and Covenants as set out on the Plat of 
Hillcrest Manor Subdivision recorded in Plat Book 10 at Page 18; Covenants, Conditions and 
Restrictions recorded in Book 309 at page 58, as amended in Book 329 at page 228, Book 378 at 
page 955, Book 409 at page 235, Book 459 at page 136, Book 463 at page 265, Book 484 at page 
15, Book 508 at page 535, Book 1017 at page 742, Document No. 2005-15403, and Document 
No. 2012-05499. 

3. Annual road assessment fees, if any, as outlined in Amended Restrictive Covenants recorded 
. in Document No. 2005-15403. 

4. Dedication of Streets as shown by Plat recorded in Plat Book 11 at page 18. 

5. Ownership and Maintenance agreement recorded in Book 329 at page 609. 

6. Dedication by M & W Development Company of Lots No. 222 and 227 of Hillcrest Manor as 
a park and playground for the use and enjoyment of all residents of said subdivision, in Book 331 
at page 69. 

7. Lagoon on Lot 165 is 6. 7 feet southeast of the southeast line of Lot 165 is shown on the 
ALTNACSM Land Title Survey by 21 Design Group, Inc. dated March 10,2015. 

8. Utility easements (5' from side lot lines and 10' on rear lot lines) are shown on the 
ALTNACSM Land Title Survey by 21 Design Group, Inc. dated March 10, 2015, said 
easements also being evidenced on the plat and dedication of Hillcrest Manor Subdivision as 
shown by plat recorded in Plat Book 10 at Page 18. 

9. Any reference to acreage in the legal descriptions herein contained is for informational 
purposes only and we assume no liability as to the accuracy of the acreages stated therein. 
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EXHIBITE 

Required Insurance 

FOR BORROWER 

General Information 

Evidence of Property Insurance insuring the Borrower, and listing the Lender as M01igagee 
and as Loss Payee. 

Evidence of Liability Insurance. 

Evidence of Builder's Risk Insurance. 
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CS. IAIJ­tV.Jft 
Cr~ll!r.t! 9.v.f;:;·Waim.- R:::~:~J:(:?!'· 

All Contractor/Sub Contractor CSWR Indemnity & 
Insurance Requirements 

Indemnit}' 8:IIJS7.!f<'ltJCe: 

To the fullest extent permitted by law the contr~ctor shall Indemnify and hold ham1less the 
Owner and any of tl1e Owner's members, shareholders, managers, officers; agents or 
employees from and against a1iy claims, damages, losses and expe1ises, indudiilg but not . 
limited to attorney's fees a1lsfng out of or re.sulting fr01i1 pelformanceof the work, provided tl1at .. 
StKh claim, dainage, loss or expense is attributable to bodily lnjl!ry, sickness, disease or death, 
or to tlH? injwy to or destruction of tangible property, but only to the extent caused by the 
negligent acts or omissions of the Contractor, or anyone directly or indirectly employed by the 
contractor or anyone for whose acts It inay be llalile, r~1ardless of whethe1' or not such claim, 
dan1age, loss or expense Is caused in part by a party Indemnified hereunder. such.obli9atfon 
shall not be construed to negate.. abridge, or reduce other rights or obligations of llidemnity 

·that would otl1erw1se exist as to a pa1ty or person desCJibed In this· section. ·In claims resulting 
from an lnjUiy to:an employee ofthe Contractor, or ~nyone directly or indirectly employed by it 
or anyone for whose acts they niay be .liable, tile indemnification obligation for any person or 
entity indemnified, shall not be limited by a llmit<ltlon on amounts or t;lpes of damages, 
compensation or benefits payable by oi for the tontractor under workers cojj·,pensation acts, 
disability benefits acts ot other employee benefit acts. In order to insure the fulfillment of the 
foregoing, the Co11tractor hereby agrees to· carry Comprehensl•te General Uabflitr Insurance 
including Bodily InjUiy,, Property Damage, Contr,,ctualliab!llty cove1ing the indenllllty 
agreeme'nt set f01th above (~thich shall contain no restrictions for assuniptlon of the others sole 
negligence, where permitted by law, or deletion of covel' age for contr.>etualllablilty), Owners' 
Protective Liability, Completed Operations, Business Automotive liability, such insurance as is 
required to cover Worker's Compensation Claims and any other insurance required by l~unicipal, 
State and Federal law. The Contractor also agrees to furnish the Owner, from time to time and 
on demand, with suitable evidence that su~h insur,,nce is in force with companies acceptable to 
the owner (must meet A.l•1. Best rating of A- or better) and will continue In force until tl1e 
completion of this work, and if the Contractor should subcontract any of this work to a third 
party, itagrees to assure tl1a~ the third part'/ shall c:arry inslirance,'as mentioned herein, and 
fumlsh the Owner with such evidence of the same. The policies· shall be prima1y ,jnd non­
contributory in respect to other insurance coverage (·arlied liy Owner and other indemnities as 
may be required by COiitract Each policy shall provide for waiver of subrogation (unless 
prohibited by law) and where Contractor does excavation or tre!JChing the "underground 
exclusiol1" shall be deleted. An acknowledgment of such Insurance from companies Issuing It 
shall accompany .1nd become a pa1t of this wntmct. Each ceJtlficate of Insurance shall contain 
a dause to the effect that the policy shall not be subject to concellation or reduction of amounts 
of c{)verage wltlmut sixt\i (60) days' prior written notice to the owner. Owner and its members, 
shareholders, manaQers, officers, agents or employees shall be named as additional insureds 
utilizing endors-cment CG 20101135 or other equivalent form extending ce<ve1·gge to product~ 
and completed operations. The endorsement. shall be listed on the certificate of Insurance 
provided to owner. The limits of l!ablllty shall not b€ less tl1an: 
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~~Wit 
(-CJ---=:t•tl :\\·11-::< '/f.j1>:f f·k;:tuh:l'~ 

(a) Comprehensive public liability lnsur~hce on an 'occurrence basis," In the amount of at 
least $1,000,0iln.oo per ocwrrence, with at le-ast a $2,000,000.0il annual aggregate limit, 
including broad fonn prope1ty damage, blanket c.ontractual and personal Injuries (Including 
death resulting therefrom) coverage. 
(b) Automobile llabll!ty in the amount of $500,000.00 p>?r person and $1,000,000.00 per 
occurrence for bodily injtily and $500,000.00 per occurrence for prope1ty d,;mage or 
$1.fiOO,mJo.oo combined single limit. cowrage should extend to any auto or owned, hired or 
non-owned autos. · 
(c) Worker"s Compens-ation in the amount of $1,ono,ooo.ov per occurrence, $1,00U,Oil0.110 
disease per employee and $l,OOU,OOIJ.iJO disease polity limit. Note: Tile box "N" must be 
checked if asked: "All\' prop1ietor/ partne1} executives/ officer/ member excluded?" 
(d) Commercial umbrella coverage on all of the foregoing coverage in the amount of 
$5,1)00,000.00 per occUJrence and $5,000,000.00 aggregate. 
10. Payment as Evidence of PeJfomiance. It Is fuither mtJtually agreed between the pa1tie-s 
hereto, that no pa~ment made under this contract shall be conclusive evidence of tile 
performance of this contract, ~Cither In whole or in part, and that no pil)'ment shall be construed 
to be an ac.ceptan~e of defective work or improper materials. The Contrac.tor!s to Insure Its 
own risk in and about the buildinq, unless special agreem€11t is made to the wntrary, said risl; 
to be eonsidered as the unpaid balance due at any time .. 
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EXHIBITG 

BUDGET 

2 'J D~S!C:.r·-·i GROUP 
ENGINEERING /r,N[l SURVEYING 

BID 

CSWR Ph~se 1 ·Round 1 
Thursd:~v. March 5, 2015 

Fl'u·;ineerlng Remaining 
L Interest 
I costs 
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FIRST AMENDMENT TO CONSTRUCfiON LOAN AND SECURITY AGREEMENT 

This First Amendment to Construction Loan and Security Agreement ("Amendment"), 
dated as of November 6, 2015, is made by and between }TILLCREST UTILITY OPERATING 
COMPANY, INC., a Missouri corporation ("Borrower"), and FRESH START VENTURE 
LLC, a Nevada limited liability company, and its successors and assigns ("Lender"). 

WHEREAS, Borrower and Lender have entered into that certain Construction Loan and 
Security Agreement dated March 6, 2015 (as amended fi·om time to time, the ''Loan 
Agreemenf'), pursuant to which Lender made a construction Joan to Borrower in the aggregate, 
maximum principal amount of $1 ,000,000.00; and 

WHEREAS, Borrower and Lender desire to make a certain amendment to the Loan 
Agreement, subject to the tenns and conditions set forth.herein. 

NOW THEREFORE, for good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, the patties hereto agree as follows: 

1. Defined Terms. Capitalized terms used in this Amendment which are defined in 
the Loan Agreement shall have the same meanings as defined therein, unless olhetwise defined 
in this Amendment. 

2. Amendment to Loan Agreement. 

Section 1 oflhe Loan Agreement is hereby amended to revise the following definition: 

"Construction Contract" shall mean those certain Hillcrest Utility Operating 
Company, Inc. Contractor Construction Agreements, as follows: (i) T. Drury Contracting, 
Inc. - Sewer contract dated April 6, 2015, and (ii) T. Drury Contracting, Inc. - Water 
contract dated April 8, 2015, between Borrower and Contractor regarding the general 
contracting services to be perfonned in connection with the construction of the 
Improvements, as the same may be amended, restated, modified or supplemented and in 
effect from time to time, in accordance with the tenns and requirements set forth in this 
Agreement. 

3. No Claims. Borrower acknowledges that there are no existing claims, defenses 
(personal or otherwise) or rights of set-off or recoupment whatsoever with respect to any of the 
Loan Documents. Borrower agrees that this Amendment in no way acts as a release or 
relinquishment of any liens in favor of Lender securing payment of obligations and indebtedness 
between Borrower and Lender. 

4. Non-waiver. By entering into this Amendment, Lender is not waiving any Event 
of Default that may exist at this time under the Loan Documents, and Lender reserves all rights 
and remedies available to it. 

5. References. All references in the Loan Agreement to "this Agreement" shall be 
deemed to refer to the Loan Agreement as amended hereby; and any and all references in the 
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other Loan Documents to the Loan Agreement shall be deemed to refer to the Loan Agreement 
as amended hereby. 

6. Representations and Warranties. Borrower hereby represents and warrants to Lender 
as follows: 

(a) Recitals. The Recitals in this Amendment are true and correct in all respects. 

(b) Incomoration of Representations. All representations and warmnties of 
Borrower in the Loan Agreement are incorporated herein in full by this reference and are true and 
correct as of the date hereof. 

(c) Power: Authorization. Borrower has the corporate power, and has been duly 
authorized by all requisite corporate action, to execute and deliver this Amendment and to pe1fonn 
its obligations hereunder. This Amendment has been duly executed and delivered by Borrower. 

(d) Enforceability. This Amendment is the legal, valid and binding obligation of 
Borrower, enforceable against Borrower in accordance with its tenns, subject to (i) applicable 
bankmptcy, insolvency, reorganization, moratorium, fi·audulent conveyance and other similar laws 
of general application affecting the rights of creditors, and (ii) applicable laws and regulations and 
principles of equity which may restrict the enforcement of certain remedies or the availability of 
certain equitable remedies. 

(e) No Violation. Borrower's execution, delivery and perfonnance of this 
Amendment does not and will not (i) violate any law, 1ule, regulation or comt order to which 
Borrower is subject; (ii) conflict with or result in a breach ofB01rower's Alticles ofincmporation or 
By-Laws or any agreement or instrument to which Bon-ower is a party or by which Borrower is 
bound, or (iii) result in the creation or imposition of any lien, secudty interest or encumbrance on 
any property of Bmrower, whether now owned or hereafter acquired, other than liens in favor of 
Lender. 

(f) Obligations Absolute. The obligation of Borrower to repay the Obligations, 
together witl1 all interest accmed thereon, is absolute and unconditional, and there exists no right of 
set off or recoupment, counterclaim or defense of any nature whatsoever to payment of the · 
Obligations. 

7. Effect and Construction of Amendment. Except as expressly provided herein, the 
Loan Documents shall remain in full force and effect in accordance with their respective tenus, and 
this Amendment shall not be constl'Ued to: 

' (a) impair tbe validity, perfection or priority of any lien or security interest 
securing the Obligations; or 

(b) waive or impair any rights, powers or remedies of Lender under the Loan 
Documents. 

In the event of any inconsistency between the terms of this Alnendment and the Loan 
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Agreement or any of the Loan Documents, this Amendment shall govern. Borrower acknowledges 
that Bonower has consulted with counsel and with such other experts and advisors as Bmrower has 
deemed necessary in connection with the negotiation, execution and delivery of this Amendment. 
This Amendment shall be construed without regru·d to any presumption or rule requiring that it be 
construed against the party causing this Amendment or any part hereof to be drafted. 

8. Conditions Precedent to Effectiveness of Amendment. 1his Amendment shall not be 
effective until Lender shall have received the following, all in form and substance satisfactory to 
Lender and its counsel: (i) this Amendment duly executed by Borrower, (ii) updated cettificates 
and authorizing Tesolutions of Borrower, (iii) payment of the fees and expenses required hereby 
and in the Loan Documents, and (iv) such other and further documents as Lender shall 
reasonably request. 

9. Miscellaneous. 

(a) Further Assurances. Borrower agrees to execute such other and further 
documents and instruments as Lender may reasonably t·equest to implement the provisions of this 
Amendment and to perfect and protect the liens and security interests created by the Loan 
Agreement. 

(b) Benefit of Amendment. Tit is Amendment shall be binding upon and inure to 
the beneftt of and be enforceable by the patties hereto, their respective successors and assigns. No 
other person or entity shall be entitled to claim any right or benefit hereunder, including, without 
limitation, the status of a third-party beneficiaty of tlus Amendment 

(c) Severabilitv. The provisions of this Amendment are intended to be severable. 
If any provisions of this Amendment shall be held invalid or unenforceable in whole or in patt in 
any jurisdiction, such provision shall, as to such jurisdiction, be ineffective to the extent of such 
invalidity or enforceability without in any manner affecting the validity or enforceability of such 
provision in any other jurisdiction or the remaining provisions of this Amendment in any 
jurisdiction. 

(d) Counterparts: Telecopied Signatures. This Amendment may be executed in 
any number of counterpmis and by different patties to this Amendment on separate counterparts, 
each of which, when so executed, shall be deemed an miginal, but all such counterpruts shall 
constitute one and the same agreement. Any signature delivered by a party by facsimile 
transmission shall be deemed to be an original signature hereto. 

(e) Notices. Any notices with respect to this Amendment shall be given in the 
matmer provided for in the Loan Agreement. 

(f) Survival. All representations, wru·rrutties, covenants, agreements, 
undettakings, waivers and releases of Borrower contained herein shall survive until the 
Obligations are paid in full. 

3 
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(g) Applicable Law. TI1is Amendment will be governed by and interpreted in 
accordance with the intemal laws of the State of Missouri, except to the extent superseded by 
Federal I aw. 

(h) Incorporation by Reference: Missouri Oral Agreements Disclosure. All of 
the te1ms of the Loan Documents are incorporated in and made part of this Amendment by 
reference. Plll'suant to Mo. Rev. Stat. Section 432.047, Lender hereby gives the following notice 
to Borrower: 

7712193 

"Oral or unexecuted agreements or commitments to loan money, 
extend credit or to forbear fmm enforcing repayment of a debt including 
promises to extend or renew such debt are not enforceable, regardless of the 
legal theory upon which it is based that is in any way related to the credit 
agreement. To protect you (borrower(s)) and us (creditor) from 
misunderstanding or disappointment, any agreements we reach covering 
such matters are contaii1ed in this writing, which is the complete and 
exclusive statement of the agreement between us, except as we may later 
agree in writing to modify it." 

[SIGNATURE PAGE TO FOLLOW] 
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IN WITNESS WHEREOF, the parties hereto have caused this Amendment to be duly 
executed as of the date first written above. 

7712193 

Borrower: 

Hillcrest Utility Operating Company, Inc., a 
Missou.ri corrloration ~-

By: AJ '--

Name: Joslah M. Cox 
Title: President 

Lender: 

Fresh Start Venture LLC, a Nevada limited liability 
company 

By: Swiss LLC, a Missouri limited liability 
company, its Manager 

By: 

Name: ---------------------------

Title: Manager of Swiss LLC 
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IN WITNESS WHEREOF, the patties hereto have caused this Amendment to be duly 
executed as of the date first written above. 

7712193 

Borrower: 

Hillcrest Utility Operating Company, Inc., a 
Missouri corporation 

By: 
Name: Josiah M. Cox 
Title: President 

Lender: 

Fresh Start Venture LLC, a Nevada limited liability 
company ~ 

By: Swiss(~~~(J.M~ouri lim;ted liability · , .. rt, ~~ company, itr§C.. ~pa ·. er 
. y\ • .~1 . "' 

• •.{y\ ;\ ·~ By. I , . , · 
··i ...... t 

Name: 'ft;v;,t;; ,t-r 71. G'->\;1.,! <'r-·1. . :ih 

Title: Manager of Swiss LLC 
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PROMISSORY NOTE 

$1,000,000.00 Date: March 6, 2015 

TillS PROMISSORY NOTE, (the "Note") is made in St. Louis County, Missouri as of March 
6, 2015, by HILLCREST UTILITY OPERATING COMPANY, INC., a Missouri corporation 
("Borrower"), for the benefit of FRESH START VENTURE LLC, a Nevada limited liability 
company ("Lenclcr"), in the original principal amount of up to One Million and 00/100 Dollars 
($1,000,000.00), as provided herein and as provided in that ce1iain Construction Loan and 
Security Agreement (the "Loan Agreement") dated as of even date herewith by and between 
Borrower and Lender. · · 

. . 
"Borrower promises to pay to the order of Lender at its principal office located at 1701 

Macklind Avenue, St. Louis, Missouri 63110, on or before the Maturity Date (as defined in the 
Loari Agreement), the lesser of (i) One Million and 00/100 Dollars ($1,000,000.00), or (ii) the 

· aggregate principal amount of all Loans made to Borrower by Lender under and pursuant to the 
Loan Agreement. Capitalized words and phrases not otherwise defined herein shall have the 
meanings assigned thereto in the Loan Agreement. 

Borrower further promises. to pay interest on the unpaid principal amount of all Loans 
outstanding from time to time, .at the rate(s) and at the time(s) set forth in the Loan Agreement. 
The outstanding principal amount of all Loans shall be repaid by Borrower on the Maturity Date, 
1mless payable sooner pursuant to the provisions of the Loan Agreement. Payments of both 
principal and interest are to be made in lawful money of the United States of America. 

This Note eVidences indebtedness incurred under, and is subject to the terms and 
provisions of, the Loan Agreement, to which Loan Agreement reference is hereby made for a 
statement of tjle terms and provisions under which this Note may or must be paid prior to the 
Maturity Date, or pursuant to which the Maturity Date may be accelerated. The hoider of this 
Note is entitled to all ofthe benefits and security provided for in the Loan Agreement. 

Except for such notices ~s may be expressly required under the Loan Docwnents, 
Borrower waives presentment, demand, notice, protest, and all other demands, or notices, in 
connection with the delivery, acceptance, perfonhance, default, or enforcement of this Note, and 
assents to any extension or postponement of the time of payment or any other indulgence. No 
failure to exercise, and no delay in exercising, any rights under any of the Loan Documents by 
Lender of any holder ofthis Note shall operate as a waiver of such rights. 

This Note shall be governed and construed in accordance \Viih the l_aws of the State of 
Missouri applic;able to contracts made and to be performed entirely within such State. 

SLC-7502488·1 



IN WITNESS WHEREOF, Bonower has executed this Promissory Note as of the date 
set forth above. 

SLC·7502488-l 

BORROWER: 

Hillcrest Utility Operating Company, Inc., a 

=~~~atiok_ 
Name: Josiah M:'"'Cox 
Title: President 




