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COMES NOW the Staff of the Missouri Public Service Commission (“Staff”), and in response to Southern Union (SU) Company’s Motion to Dismiss or Alternatively for Referral for Voluntary Mediation states:

1.  Section 386.390(1) establishes, among other things, that parties may present a Complaint before the Missouri Public Service Commission (Commission) regarding any act or omission committed by any person, corporation or public utility.  This statute also provides that the Complaint may be based upon any alleged violation of any provision of law or of any rule or decision of the Commission.

2.  The true basis of Staff’s complaint is that SU violated Missouri law when it transferred, sold, or otherwise disposed of its gas supply department, equipment and other assets including its entire staff that had provided gas purchasing for MGE’s customers.  SU did so in violation of §393.190, that makes certain sales, unless authorized by the Commission, void by operation of law.  Staff has not mistaken the purpose of the statute.  The legislature intended to prevent a monopoly utility from unilaterally selling or transferring assets useful and necessary to provide service to its captive Missouri ratepayers.  

3.  In determining what actions by Missouri utilities are to be supervised by the Commission, the Legislature, not Staff, has determined that certain transactions are void by operation of law if a utility company engages in such a transaction before obtaining Commission authorization.  The term operation of law expresses the manner in which liabilities apply to a person (or corporation) by application of a particular rule of law to a transaction, regardless of the intent of the party.  Black’s Law Dictionary 1119 (7th ed. 1999).  In this case, by failing to obtain Commission authorization to complete the transaction, the transaction is void because the law automatically applies to the unauthorized transfer of assets useful and necessary to MGE’s performance of its duties to its captive customers.  §393.190 RSMo (2000).  Staff believes that it has.

4.  SU’s response that it did not sell, assign or transfer control of its network, plant, permits or franchises, does not rebut Staff’s Complaint or show that SU did not act unlawfully.  The statement is misleading, which is demonstrated by the fact that the ONEOK sale created the need for SU to contract with the buyer, ONEOK, for management (control) of its gas supply function for at least a significant portion of the 2002-2003 heating season. 

5.  The evidence supporting the Staff’s complaint is clear and uncontested by Southern Union’s answer to Staff’s complaint.  The Southern Union claims that “the sale by Southern Union of its operating division in Texas did not involve the sale of the whole or any part of MGE’s franchise, works or system necessary or useful in the performance of its duties to the public in Missouri” SU Motion to Dismiss pg. 17.  This statement can be refuted by one simple uncontested fact.  If the sale by SU of its operating division in Texas did not involve the sale of assets - the sale of the whole or any part of MGE’s franchise, works or system - necessary in the performance of its duties to the public in Missouri, then why did Southern Union need to contract for services from the buyer (i.e. ONEOK) of the operating division in Texas?  If the operation in Missouri did not rely upon the operating division in Texas for any part of its system that was necessary for the performance of its duties to the public in Missouri, then Southern Union would not need to contract with ONEOK for the services listed in the Transition Service Agreement attached to Staff’s complaint?  

6.  Significantly, SU did not assert in its answer that any of the services identified in the Transition Service Agreement were not necessary to the performance of its duties to the public in Missouri or were not included in its rates.  Services such as Gas Control, Gas Control training, and Gas Accounting are clearly necessary for the performance of Southern Union’s duties to the public in Missouri. 

7.  SU claims that the statute does not contain the term “assets,” and while that is true, Missouri courts have, for years, interpreted the statute to mean that a utility may not transfer assets without permission of the Commission. 

Before a utility can sell assets that are necessary or useful in the performance of its duties to the public it must obtain approval of the Commission.  § 393.190 RSMo.  (1969).  The obvious purpose of this provision is to ensure the continuation of adequate service to the public served by the utility.  The Commission may not withhold its approval of the disposition of assets unless it can be shown that such disposition is detrimental to the public interest.  

State ex rel. Fee Fee Trunk Sewer, Inc. v. Litz, 596 S.W.2d 466, 468 (Mo.App. 1980). 

8.  Significantly SU does not deny that it sold rate base property, but argues that Staff did not correctly identify the rate base property that was sold or transferred.  In fact, SU admits that it sold or transferred assets, but claims that it is a de minimus amount, and that its Pennsylvania operations have assumed certain duties.  The statute does not exclude assets below a certain value which do not require Commission authorization prior to sale or transfer or other disposal.  The sale transfer or other disposal of any part of SU/MGE’s franchise, works, or system necessary or useful in the performance of its duties to the public must be authorized by an order of the Commission.  § 393.190.1 RSMo.  State ex rel. Fee Fee Trunk Sewer, Inc. v. Litz, 596 S.W.2d 466 (Mo.App. 1980)(holding that before a utility can sell assets that are necessary or useful in the performance of its duties to the public it must obtain approval of the Commission.)  It is the Legislature and not Staff that has determined that a utility must get Commission authorization to sell or dispose of assets.  

9.  SU’s contentions that the Commission may not control the way that it obtains services or materials is wholly irrelevant as is all case law cited in support of this proposition.  Staff is not raising the issue that SU violated the law in obtaining property or services, but in selling, transferring or otherwise disposing of assets.  

10.  Not only has SU transferred equipment and other assets, it transferred or otherwise disposed of its entire experienced knowledgeable gas supply department.  Section 386.756.2 makes it clear that the Legislature has defined the term assets to include a utility’s employees:

386.756.2. No affiliate or utility contractor may use any vehicles, service tools, instruments, employees, or any other utility assets, the cost of which are recoverable in the regulated rates for utility service, to engage in HVAC services unless the utility is compensated for the use of such assets at cost to the utility.  [Emphasis added].  

11.  Attempts by SU to turn this matter into a simple “personnel” matter within the discretion of management should be rejected.  In this case, the transfer of employees was part of the sale or the product of the sale, and was not:  1) a matter of an individual employee changing jobs to advance their career, 2) the collective choice of individual employees to work for another company, or 3) an SU management decision independent of the ONEOK sale.  To label SU’s actions as merely a personnel decision grossly misstates the actions taken by SU when it eliminated MGE’s entire gas purchasing department in the middle of the 2002-2003 heating season.  SU replaced its existing gas supply unit with a group of under-staffed new employees needing MGE gas supply training experience that required support contracts with ONEOK and SU’s affiliate, Energy Worx. This was not an isolated management decision, but was part and parcel of SU’s attempt to secure the benefits of a sale to ONEOK without seeking the approval of the Missouri Commission.

12.  Staff is not asking the Commission to “insert itself into the company’s personnel practices.”  The question is not whether SU may transfer a single employee from its regulated operations to unregulated operations; the question is whether, in transferring its entire gas procurement department, SU has violated a Missouri statute that makes the transaction void by operation of law.  

13.  SU’s contention that there are no Missouri cases that interpret “the exact meaning and scope” of this Missouri statute may technically be accurate, but it is also misleading.  Missouri courts have interpreted the statute to mean that:  “before a utility can sell assets that are necessary or useful in the performance of its duties to the public it must obtain approval of the Commission. § 393.190 RSMo.  (1969).  The obvious purpose of this provision is to ensure the continuation of adequate service to the public served by the utility.”  State ex rel. Fee Fee Trunk Sewer, Inc. v. Litz, 596 S.W.2d 466, 468(Mo.App. 1980).  There is certainly no need to turn to Indiana courts, as SU suggests, for an interpretation of this Missouri statute when Missouri courts have already determined what the statute means.  Despite the fact that the Indiana court construed its statute in a way that SU likes, the case has no relevance when Missouri courts have construed the Missouri statute.  Additionally, the Commission and lower courts are bound by Missouri Appellate courts’ interpretations of statutes. 

14.  In completing this transaction, SU transferred employees and sold transferred or otherwise disposed of rate-base property – assets - useful and necessary in the provision of service to its Missouri consumers.  As noted above, such a transaction requires Commission authorization or it is void under §393.190.1, which provides that “every such sale, assignment, lease, transfer, mortgage, disposition, encumbrance, merger or consolidation made other than in accordance with the order of the commission authorizing same shall be void.”  SU’s attempt to explain away the fact that it ignored or overlooked Missouri law by attacking the Staff, the Commission and even the statute does not cure SU’s problem.  They transferred assets without Commission authorization to do so, they violated Missouri statute and the transaction is void by operation of law.

The Commission should deny SU’s Motion to Dismiss and as an alternative to mediation, the Commission should schedule a technical conference to determine if there is a way to settle this matter so that the Parties may recommend that the Commission authorize the transfer of assets or, if that is not possible, the parties may submit a procedural schedule for a hearing after which the Commission may make a finding as to whether SU has violated Missouri statute.  In the event that the Commission makes such a finding it can authorize the General Counsel’s office to pursue penalties.  

WHEREFORE Staff recommends that the Commission deny SU’s Motion to Dismiss and schedule a technical conference designed to resolve the issues or to produce a procedural schedule to bring the matter before the Commission for resolution.
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