STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 5th day of June, 2003.

In the Matter of the Application of Southwest Fiber
)

Communications, LLC, for Approval of Merger, and
)
Case No. TM-2001-708
for a Certificate of Authority and Tariff Approval.
)
ORDER APPROVING TRANSACTIONS
Syllabus:
This order approves on a going‑forward basis the transactions necessary to convert Southwest Fiber Communications, Inc., into Southwest Fiber Communications, LLC.  The order also cancels the certificate and tariff of Southwest Fiber Communications, Inc.

Procedural History

Southwest Fiber Communications, Inc., and Southwest Fiber Communications, LLC, applied to the Missouri Public Service Commission on June 27, 2001, for authority to merge, change the name of one of the applicants, and to modify the existing tariffs to reflect the merger and change of name under Sections 392.340, RSMo 2000.
  On July 24, Southwest Fiber Communications, LLC, amended its application to request that it be granted a certificate of service authority to provide interexchange and nonswitched local telecom​munications identical to the certificate granted to Southwest Fiber Communications, Inc., in Case No. TA‑98‑550.  On August 31 Southwest Fiber Communications, LLC, further amended its application to request competitive classification and waivers of the Commission’s rules that have been granted to other competitive companies as authorized by Sec​tions 392.361 and 392.420.

An issue as to whether or not it is necessary for the Commission to approve the transactions of Southwest Fiber Communications, LLC, and Southwest Fiber Communica​tions, Inc., was raised in the pleadings of this case.  The Commission determined, however, that the intrastate interexchange and nonswitched local exchange certificates could be granted without the issue being finally decided by the Commission.  There​fore, the Commission granted the certificates to Southwest Fiber Communications, LLC, on September 28 and approved the tariffs to become effective on October 2.

The Commission directed the parties to file briefs regarding the issues surrounding the merger.  Those briefs were filed on January 7, 2002.

Findings of Fact

Southwest Fiber Communications, Inc., is a Missouri corporation and is solely owned by Southwest Electric Cooperative.  Southwest Fiber Communications, Inc., was granted authority to provide interexchange and nonswitched local exchange telecom​munications service on July 31, 1998, in Case No. TA‑98‑550.  As part of that order, the Commission granted a waiver of Section 392.340, which requires a telecommunications company to obtain authorization from the Commission prior to a reorganization.  The Commission did not waive Section 392.300, which requires the company to obtain authoriza​tion prior to a merger or a stock transfer.

According to the verified application, Southwest Electric Cooperative decided to change its corporate structure by converting the Chapter 351 corporation, Southwest Fiber Communications, Inc., into a limited liability company, Southwest Fiber, LLC.  In order to accomplish this Southwest Fiber Acquisition Company, LLC, was created, acquired all the assets of Southwest Fiber Communications, Inc., and changed its name to Southwest Fiber Communications, LLC.  The Applicants provided documentation of each of these trans​actions including the pertinent filings from the Missouri Secretary of State’s Office.  The Applicants then sought to change their name with the Commission.

Applicants indicated that they filed this formal request for approval of a merger pursuant to advice from the Commission’s Staff.  Applicants stated that they had originally filed tariffs on May 9 that reflected the change of name from Southwest Fiber Communica​tions, Inc., to Southwest Fiber Communica​tions, LLC.  Applicants further stated that they withdrew those tariffs because they were advised that Staff believed a request for approval of merger was necessary.

Southwest Fiber Communications, Inc., has no residential customers.  Furthermore, customers of the company have not experienced any change in the nature and quality of the services provided and the sole purpose of the transactions is a change in corporate structure from a corporation to a limited liability company.  The transactions did not have any impact on the tax revenues of the political subdivisions in which the structures, facilities, and equipment involved in the transactions are located.

Merger vs. Reorganization

Staff filed a recommendation on September 19.  Staff stated that it has no objections to the Applicants’ requests and recommended approval of the reorganization.  Staff recommended the simultaneous cancellation of the certificate of authority and tariff of Southwest Fiber Communications, Inc.  The Applicants, however, argued that no approval is necessary because the Commission previously waived Section 392.340 requiring Commission approval of a reorganization of the company.  Staff argued that because the Commission did not waive Section 392.300, requiring Commission approval of a merger of the company, Commission approval for this transaction is necessary.

As pointed out by the parties, the statutes do not define the terms “reorganization” or “merger”.  Nor does Missouri case law.  Thus, the Commission must look elsewhere to determine their meaning.  The parties cite to three sources:  Black’s Law Dictionary,
 the Internal Revenue Code,
 and American Jurisprudence.
 

Black’s defines reorganization as the “[a]ct or process of organizing again or anew.”
   Black’s also gives an example of a corporate reorganization as “a merger or acquisition.”  Black’s defines a merger of a corporation as “[a]n amalgamation of two corporations pursuant to statutory provision in which one of the corporations survives and the other disappears.”

The Internal Revenue Code includes a list of the various types of reorganizations and includes mergers as one type.
  But the Internal Revenue Code also includes one type of reorganization as “a mere change in identity, form, or place of organization of one corporation. . . ,”
 and another type as “a transfer by a corporation of all or part of its assets to another corporation in a title 11 or similar case. . . .”

These definitions suggest that a merger may actually be one type of reorganization.  However, if this is true, it would not have been necessary in Chapter 392 for the legislature to set out separate statutory provisions for the Commission treatment of mergers and reorganizations.  It is a common principle of statutory construction that the “provisions of the entire legislative act must be considered together and all the provisions must be harmonized if possible.”
  Thus, the legislature must have intended for a merger (or a stock transfer) and a reorganization under Chapter 392 to be two separate transactions.  Indeed, in granting a waiver of the reorganization statute and not of the merger and stock transfer statute, it is clear that the Commission interpreted a merger or stock transfer and a reorganiza​tion as distinct transactions.

Staff argued that a reorganization can be distinguished because it involves a corporation in some sort of financial distress such as a foreclosure or insolvency.  Staff cited to the American Jurisprudence definition of reorganization.
  That definition states:

A reorganization of a corporation as commonly understood is distinguishable from a consolidation or merger.  It is not ordinarily the combination of several existing corporations, but is simply the carrying out by proper agreements and legal proceedings of a business plan or scheme for winding up the affairs of, or foreclosing a mortgage or mortgages upon, the property of insolvent corporations, and the organization of a new corporation to take over the property and business of the distressed corporation.

Staff’s argument is that because the company was not in any financial distress, and because a new legal entity, the limited liability corporation, was formed and is the only entity surviving, the transaction must have been a merger.

A review of Chapter 392 in its entirety supports Staff’s interpretation.  The only other place in Chapter 392 where the term “reorganization” is used is in Section 392.300.2 discussing a “reorganization plan.”  That reference is clearly in regard to a company that is in financial distress or foreclosure.

Approval of the Transactions

Southwest Fiber Communications, Inc., was not in financial distress, rather reorganized its legal form by the creation of and acquisition by a limited liability company.  The Commission waived the requirement that Southwest Fiber Communications, Inc., receive approval before proceeding with a reorganization. But the Commission did not waive the requirement for previous approval before a merger or stock transfer took place; therefore, that approval is required.

The standard for approval of a transfer of assets is that the transfer will not be detrimental to the public interest.
  The Commission has reviewed the application and Staff’s recom​mendations and finds that the proposed transfer of assets will have no adverse impact on the Missouri customers of Southwest Fiber Communications, Inc.  The Commission finds that the transactions are not detrimental to the public interest and should be approved on a going‑forward basis.

By approving the certificate and tariffs of Southwest Fiber Communications, LLC, under which the company is now operating, the Commission effectively recognized the name change of the company.  Therefore, the Commission will now cancel the inactive certificate of Southwest Fiber Communications, Inc., and its accompanying tariffs.

IT IS THEREFORE ORDERED:
1. That the application for approval of the transfer of Southwest Fiber, Inc., to Southwest Fiber Communications, LLC, is granted.

2. That the certificate of service authority granted to Southwest Fiber Communications, Inc., in Commission Case No. TA‑98‑550 and the associated tariff, shall be canceled on June 15, 2003.

That this order shall become effective on June 15, 2003.

That this case may be closed on June 16, 2003.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Simmons, Ch., Murray, Gaw,

and Forbis, CC., concur.

Clayton, C., not participating.

Dippell, Senior Regulatory Law Judge

� All statutory references are to the Revised Statutes of Missouri 2000 unless otherwise indicated.


� The cites herein are to Black’s Law Dictionary (6th Ed. 1990).


� Title 26, U.S.C.A.


� 19 Am. Jur. 2d, Corporations.


� Citing People ex rel. Barrett v. Halsted Street State Bank, 295 Ill. App. 193, 14 N.E.2d 872, 876.


� Citing Morris v. Investment Life Ins. Co., 27 Ohio St.2d 26, 272 N.E.2d 105, 108, 109, 56 O.O.2d 14.


� 26 U.S.C.A. § 368)a)(1)(B).


� 26 U.S.C.A. § 368(a)(1)(F).


� 26 U.S.C.A. § 368(a)(1)(G).


� Hagan v. Director of Revenue, 968 S.W.2d 704 706 (Mo. 1998).


� 19 Am. Jur. 2d Corporations § 2514 (1986).


� State ex rel. Fee Fee Trunk Sewer, Inc., v, Litz, 596 S.W.2d 466, 468 (Mo. App. 1980).
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