BEFORE THE PUBLIC SERVICE COMMISSION

Of the State of Missouri

	The Staff of the Missouri Public Service Commission,
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v.
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Staff Response to Order Directing Filing

COMES NOW the Staff of the Missouri Public Service Commission and responds to the Commission’s Order Directing Filing of January 14, 2004, as follows:

1.
Staff filed a complaint against Respondent EZ Talk Communications, LLC (“EZ Talk”) on November 26, 2003, requesting authority to seek penalties against EZ Talk in Circuit Court as provided in Section 386.600 RSMo. (2000) for failure to pay Commission assessments.  After the complaint was filed, after the time for EZ talk to file an answer had expired, but before the Commission found EZ Talk in default for failure to file an answer, EZ Talk filed a voluntary petition seeking bankruptcy protection in the United States Bankruptcy Court for the Northern District of Illinois in Case No. 04-00828 under Chapter 11 of the federal bankruptcy code on Thursday, January 8, 2004.  According to the voluntary petition, as of December 31, 2003, EZ Talk had total assets of $418,532 and total liabilities of $3,643,102.

2.
Title 11 of the United States Code, Chapter 3, Subchapter IV, Section 362 (“Section 362”), states:

Sec. 362. - Automatic stay.  

(a) Except as provided in subsection (b) of this section, a petition filed under section 301, 302, or 303 of this title, or an application filed under section 5(a)(3) of the Securities Investor Protection Act of 1970, operates as a stay, applicable to all entities, of -

(1) the commencement or continuation, including the issuance or employment of process, of a judicial, administrative, or other action or proceeding against the debtor that was or could have been commenced before the commencement of the case under this title, or to recover a claim against the debtor that arose before the commencement of the case under this title … 

3.
The explicit language of the federal statute appears to cover this situation.  Specifically, this action involves “the … continuation …of a[n] … administrative … proceeding against the debtor that was … commenced before the commencement of the case under this title.”  The automatic stay prohibits continuation of such proceedings.  The case was commenced on November 26, 2003, and EZ Talk commenced its bankruptcy case on January 8, 2004.  

4.
Section 362(b) contains an extensive list of exceptions to the automatic stay.  None of the provisions of that subsection appear to apply to the Commission’s proceeding.  The Staff’s Complaint requests authorization from the Commission to its General Counsel’s Office to pursue a penalty action against EZ Talk.  That penalty action will entail a circuit court proceeding for money.  Accordingly, in response to the Commission’s request to that Staff offer an opinion on whether further action in this complaint case is stayed by the automatic stay provisions, Staff suggests that the automatic stay has stayed these proceedings.

5.
The Commission has also requested Staff to explain what steps the Commission could take to assert its claim for unpaid assessments in EZ Talk’s bankruptcy proceeding.

6.
On January 30, 2004, EZ Talk filed a “Statement of Financial Affairs” with the United States Bankruptcy Court in Case No. 04-00828 that listed all of its creditors.  The Missouri Public Service Commission was listed on that statement, with the correct address for mailings.  As a result, the Commission will now be on the mailing list for this case.  

7.
A creditor in a case filed under Chapter 11 of the federal bankruptcy code does not have to file a Proof of Claim as long as the creditor is listed in the schedules and they are not listed as being a claim that is disputed, unliquidated, or contingent. 11 U.S.C. Section 1111(a)
, FRBP 3003 (b)(1)
. A creditor must file, however, if they are listed as disputed, unliquidated, or contingent. FRBP 3003 (c)(2)
.  

8.
The following selection from a practitioner’s article tailored to the Northern District of Illinois appears instructive in this case. 

In a Chapter 11 case, there is no time fixed for filing a Proof of Claim.  Normally, in Chapter 11 cases, a bar date is set by the court.  FRBP 3003 (c)
.  It is necessary for the debtor to give 20 days notice of the bar date for filing their Proof of Claim.

As a result, it is very important for a creditor in a Chapter 11 case to review the schedules. The only way to tell what amount the creditor is listed for is to review the schedules. Because the schedules aren’t mailed out and are only filed at the Bankruptcy Court, establishing the amount that is owed on the schedules is not an easy matter. In addition, the Proof of Claim form that is sent out along with the notice of the filing of the case does not indicate the status of the creditor or amount that the creditor is owed. As a result, in Chapter 11 cases, it is very important for the creditor to review the schedules.

Michael J. Davis, “Filing Proofs of Claim in Bankruptcy,” DCBA Brief (Journal of the DuPage County Bar Association), June 1998, at http://www.dcba.org/brief/junissue/1998/art20698.htm.


9.
At this stage of the bankruptcy proceeding, schedules have not yet been prepared or filed.  Indeed, the bankruptcy trustee was just approved on February 25, 2004.  Accordingly, at this point and until notified otherwise, the Commission need take no action to further protect its interest in the bankruptcy proceeding, but Staff will monitor the docket to ensure that the schedules are reviewed for their accuracy at such time as they become available.  If the amounts listed on the schedules agree with the information held by the Commission, the Commission need do nothing unless other directions from the bankruptcy court ensue.

WHEREFORE, Staff submits this response for the Commission’s consideration.
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� “A proof of claim or interest is deemed filed under section 501 of this title for any claim or interest that appears in the schedules filed under section 521(1) or 1106(a)(2) of this title, except a claim or interest that is scheduled as disputed, contingent or unliquidated.”


� “Schedule of Liabilities. The schedule of liabilities filed pursuant to § 521(l) of the Code shall constitute prima facie evidence of the validity and amount of the claims of creditors, unless they are scheduled as disputed, contingent, or unliquidated. It shall not be necessary for a creditor or equity security holder to file a proof of claim or interest except as provided in subdivision (c)(2) of this rule.”


� “Who Must File. Any creditor or equity security holder whose claim or interest is not scheduled or scheduled as disputed, contingent, or unliquidated shall file a proof of claim or interest within the time prescribed by subdivision (c)(3) of this rule; any creditor who fails to do so shall not be treated as a creditor with respect to such claim for the purposes of voting and distribution.”


� “Time for Filing. The court shall fix and for cause shown may extend the time within which proofs of claim or interest may be filed. Notwithstanding the expiration of such time, a proof of claim may be filed to the extent and under the conditions stated in Rule 3002(c)(2), (c)(3), and (c)(4).”
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