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I.
INTRODUCTION
Q.
PLEASE STATE YOUR NAME AND ADDRESS.

A.
My name is R. Matthew Kohly.  My business address is 101 West McCarty Street, Jefferson City, Missouri 65101.  

Q.
HOW ARE YOU EMPLOYED?

A.
I am employed by AT&T in its Law and Government Affairs organization as District Manager – Government Affairs.   In this position I am responsible for the development and implementation of AT&T’s regulatory activities in Missouri.
Q.
PLEASE DESCRIBE YOUR EDUCATIONAL BACKGROUND.
A.
I have completed a Master of Science in Agricultural Economics from the University of Missouri as well as a Bachelor of Science in Business Administration also from the University of Missouri.
Q.
WHAT IS YOUR PRIOR WORK EXPERIENCE?
A.
Prior to joining AT&T, I was employed by Sprint United Management Company as a Manager, State Regulatory Affairs for Sprint Communications L.P.  My responsibilities included the development of Sprint’s regulatory policy focusing on issues surrounding competitive market entry such as TELRIC costing of unbundled network elements, universal service, access charges, and Section 271 proceedings. 

Before that, I was employed at the Missouri Public Service Commission as a Regulatory Economist in the Telecommunications Department and, later, on the Commission’s Advisory Staff.  While in the Telecommunications Department, I assisted in developing Staff’s position on issues related to costing, local interconnection and resale, universal service and tariff issues. While serving on the Advisory Staff, I advised the Commission on economic and competitive issues in the telecommunications industry and assisted in the preparation of orders and opinions.  Also, while employed at the Commission, I participated on the Commission’s Arbitration Advisory Staff assigned to mediation and arbitration proceedings filed pursuant to the 1996 Federal Telecommunications Act.   
Q.
HAVE YOU PREVIOUSLY FILED TESTIMONY?
A.
I have filed written testimony and/or testified before the Missouri Public Service Commission, Montana Public Service Commission, Oklahoma Corporation Commission and the Telecommunications Regulatory Board of Puerto Rico.  
Q.
WHAT IS THE PURPOSE OF YOUR TESTIMONY?

A.
The purpose of my rebuttal testimony is to address Sprint’s assertion that its “Dedicated Services” face effective competition and should, therefore, be classified as competitive services.    Specifically, I will address the Direct Testimony of John Idoux where he describes Sprint’s view of “effective competition.”   In addition, I will address the two pages of the Direct Testimony of Mark D. Harper where Sprint presents its evidence that its Dedicated Services are subject to effective competition.  Sprint has chosen to combine several different services into the single category of “Dedicated Services” including ATM, Frame Relay, Private Line, and Special Access services. While my testimony will focus on AT&T’s specific concerns with Sprint’s request for these services, I need to emphasize that the fact that the fact that AT&T does not address any of the other services presented in Sprint’s request does not mean that AT&T in any way supports Sprint’s application for competition classification of these other services.

Q.
WHAT CONCLUSIONS DO YOU REACH REGARDING SPRINT’S REQUEST FOR COMPETITIVE CLASSIFICATION OF ITS SPECIAL ACCESS AND OTHER DEDICATED SERVICES? 

A.
Sprint has failed to provide any data or analysis demonstrating the existence of actual services that are offered in Sprint exchanges that function as competitive alternatives to Sprint’s special access or other dedicated services.  Sprint has failed to make the demonstration of effective competition for these dedicated services required by Section 386.020(13) RSMo. 2000.  Sprint was required to make this showing in its direct case.  It failed to do so.  Sprint’s request for competitive classification of special access and other dedicated services must be rejected.  


II.
EFFECTIVE COMPETITION

Q.
WHAT MUST SPRINT SHOW IN ORDER TO OBTAIN THE COMPETITIVE CLASSIFICATION IT SEEKS IN THIS PROCEEDING?

A.
According to Section 392.245.5, Sprint must continue to abide by the maximum allowable pricing requirements of 392.245.4 and 392.245.11, unless and until the Commission determines that effective competition exists for the services at issue.

Q.
HOW DOES MISSOURI LAW DEFINE EFFECTIVE COMPETITION?

A.
Section 386.020(13) RSMo. 2000 states:

“Effective competition” shall be determined by the commission based on:

(a) The extent to which services are available from alternative providers in the relevant market;

(b) The extent to which the services of alternative providers are functionally equivalent or substitutable at comparable rates, terms and conditions;

(c) The extent to which the purposes and policies of chapter 392, RSMo, including the reasonableness of rates, as set out in section 392.185, RSMo, are being advanced;

(d) Existing economic or regulatory barriers to entry; and

(e) Any other factors deemed relevant by the commission and necessary to implement the purposes and policies of chapter 392, RSMo.

Q.
HAS THE MISSOURI COMMISSION FURTHER DEFINED “EFFECTIVE COMPETITION”?
A.
Yes.   In Case No. TO-2001-467, the Commission concluded that:

[w]hen considered in the full context of Sections 392.245.5 and 386.020(13), ‘effective competition’ as used in subsection 5 of the price cap statute refers to competition that is adequate to accomplish the purposes that were previously to have been accomplished by the cost floors and maximum prices and, to produce the intended or expected results, namely accomplishing the ‘purposes and policies of chapter 392, RSMo, including the reasonableness of rates, as set out in section 392.185,’ over a sustained period running up to five years into the future.”

Sprint’s witness John Idoux provided this quote on page 5 of his direct testimony and also quoted the Commission’s order noting that effective competition “is competition that exerts sustainable discipline on prices and moves them to the competitive level of true economic cost.”

Q.
IN CONSIDERING WHETHER A SERVICE IN A PARTICULAR EXCHANGE FACES EFFECTIVE COMPETITION, WHAT CRITERIA IS THE COMMISSION REQUIRED TO CONSIDER?

A.
The Commission must consider all five criteria set forth in Section 386.020(13) RSMo. 2000.
In addition, in Case No. TO-2001-467, the Commission found that it must make its determination on effective competition based upon all relevant factors.  Sprint’s witness Mr. Idoux acknowledges this and identified five specific factors that he believes the Commission has relied upon “when determining whether an exchange faces effective competition”.  (Direct Testimony of John Idoux, p. 21).  The five factors identified by Mr. Idoux are (1) market share loss; (2) the number of carriers, including resellers, actually providing both resale and facilities-based service in the exchange, (3) the number of carriers certified to do business in the particular exchange, (4) the comparative longevity of the companies doing business, and (5) CLEC-owned fiber networks.  Mr. Idoux recognizes that this list is not all-inclusive and that here may be other relevant factors.   (Direct Testimony of John Idoux, p. 21)   


However, Mr. Idoux attempts to apply these factors, as well as others, by assessing the scope of competition in certain Sprint exchanges, rather than assessing whether Sprint’ services are subject to effective competition.  This is not review required under the statute.  The Commission is expected to determine which services, if any, face effective competition in a particular exchange.  There is no statutory basis for the Commission to analyze region-wide competitive classification for some services and exchange-specific competitive classification for other services.  Under Section 392.245 and Section 386.020(13), the rules apply equally to all services.  As a result, the five criteria identified by Mr. Idoux as well as any other relevant criteria must be assessed for each service in each exchange. 

III.
DEDICATED SERVICES

Q.
CAN YOU PLEASE DESCRIBE THE DEDICATED SERVICES SPRINT SEEKS TO HAVE COMPETITIVELY CLASSIFIED?
A.
Sprint seeks to have its Special Access, Private Line, Frame Relay, and ATM services competitively classified.  These services are all generally used to transmit voice and/or data between multiple points with the main difference between them being the transmission technologies or methods.  Special Access and private line services are provided using circuits that guarantee dedicated bandwidth that can be used for both voice and data applications between specific points.   Frame Relay and ATM services are alternative transport technologies frequently used for the transmission of data and, in some instances, voice.  Although these technologies are referred to as transport technologies, they are merely different approaches to gain greater efficiency in transporting traffic over the network based upon specific customer needs.  

One thing these different transport technologies do have in common is that none of them can be provided to customers without transmission facilities commonly referred to as trunks.  These trunks are purchased by wholesale carriers as Special Access facilities.  Special Access facilities connect an interexchange carriers’ (“IXC”) point of presence (“POP”) to the customer location or to connect multiple customer locations.  Because these facilities are used to reach the end-user or customer location, they are often referred to as “last-mile” facilities. Competitors such as AT&T generally purchase these trunks as Special Access facilities from Sprint.  AT&T must purchase this “last-mile” facility either from the intrastate tariff or the interstate tariff, depending upon the jurisdiction of the traffic routed over the facility, in order to provide its own retail services that compete with Sprint’s retail services.  

As a result, AT&T and many other competitors are dependent upon the special access facilities provided by Sprint in order to provision their own retail services, such as toll and ATM services, offered in competition with Sprint.   
Q.
WHAT TYPE OF CUSTOMERS PURCHASE THESE SERVICES?

A.
In the past, it was generally thought that only large business customers purchase special access services.   That is no longer the case.  In Comments filed with the FCC, Sprint stated that in February 2001, over 43% of Sprint’s ILEC division special access customers were purchasing services below a DS 1 level (a DS 1 is equivalent to 24 voice grade lines) and that 33% of Sprint’s local division special access customers had monthly bills of less than $150
.  Sprint also stated “[f]ar from being very large businesses, these special access customers included such diverse enterprises as feed yards, paint stores, auto parts stores, and even many individual subscribers.”
    Sprint also presented information to show that its special access customers were no more geographically clustered than the business market
.      

Q.
WHAT TYPE OF PRICING FLEXIBILITY WOULD SPRINT GAIN IF ITS DEDICATED SERVICES WERE CLASSIFIED AS COMPETITIVE?  
A.
Sprint would gain the ability to increase rates.   Under the current price cap regulation, Sprint may not increase its rates above the cap.  This restriction would be eliminated.  The current price cap regulation already permits Sprint to reduce rates to meet the competition.   For dedicated services, Sprint is already permitted to use “Individual Case Basis” or customer specific pricing.  This allows Sprint to tailor a specific pricing offer to a particular customer’s needs or the particular bid situation.  This is the most flexibility permitted under the statutes.  Competitive carriers, such as AT&T, do not even have this much flexibility for toll services, even though those services are competitive services.  

 
The Commission’s Report and Order in Case No. TO-2001-467 stated that the ICB pricing permitted in Section 392.200.8 is a “specific exception to the general requirement that regulated telecommunications companies charge the same rate for similarly situated customers.” 
   AT&T disagrees and believes that Sprint is still required to make the same rates available to all similarly situated customers.   While the Commission’s Order made this statement, the Order did not differentiate as to whether the requirement to make the same pricing available to similarly situated customers did not apply to competitive services, non-competitive services, or both.   I believe the Commission should clarify its statement and find that Sprint is still required to make the same prices available to similarly situated customers; especially for the non-competitive services.  If this is not required, Sprint will be able to engage in direct price discrimination to help itself or its affiliates gain a competitive advantage over non-affiliated companies.  

Q.
WHAT EVIDENCE DOES SPRINT PRESENT THAT ITS DEDICATED SERVICES FACE EFFECTIVE COMPETITION?
A.
Sprint’s direct testimony fails to provide any evidence from which this Commission could conclude that Sprint’s dedicated services are subject to effective competition.
In what amounts to two pages of testimony and several exhibits (largely statewide network maps), Sprint contends that the four dedicated services at issue face effective competition.  Sprint makes no real attempt to satisfy the criteria set forth in 386.020(13).  Sprint makes no showing of market share loss, the number of carriers actually providing these services, the number of carriers certified to provide these services in the Sprint exchanges, the comparative longevity of the companies doing business in its exchanges – factors that Sprint witness Idoux claims are relevant to the inquiry.


Instead, Sprint provides two basic reasons why it believes its dedicated services (as well as other services), face effective competition and should be declared competitive throughout Sprint’s ILEC franchise territory.  First, Sprint claims that “Sprint’s services are functionally equivalent to those offered by SWBT and face the same type of competitors throughout its territory and therefore should be deemed competitive” (Direct Testimony of Mark D. Harper, pg. 5).    In short, Sprint is asserting that because SBC’s services were competitively classified, Sprint’s should be as well.




Second, Mr. Harper asserts that competitors are offering services that are substitutable to the products offered by Sprint and that Sprint has lost some business.    For example, Mr. Harper claims that Sprint has lost “several” contracts to provide circuits to connect schools with MORENET to Show-Me Power.  Mr. Harper also indicates that Sprint recently lost the right to continue to provide an extensive integrated voice and data network for the State of Missouri to a provider affiliated with the SBC-Missouri.  (Direct Testimony of Mark D. Harper, pg. 24 - 26).
Q.
HAS SPRINT PRESENTED ANY EXCHANGE SPECIFIC OR SERVICE SPECIFIC DATA OR ANALYSIS TO ESTABLISH THE COMPETITIVE STATUS OF ITS DEDICATED SERVICES?

A.
No.  The data Sprint has presented is very general data that is not specific to any particular dedicated service nor is the data specific to any exchange.   

Q.
ADDRESSING THE FIRST ARGUMENT, HOW IS SPRINT’S COMPARISON OF ITS OWN DEDICATED SERVICES TO THOSE OFFERED BY SBC RELEVANT TO THIS PROCEEDING?
A.
Mr. Harper claims that Sprint should receive the same competitive classification treatment as SBC; irrespective of the facts.  There are several flaws with Sprint’s assertion.  First, Sprint ignores the showing required by law that Sprint must make to obtain competitive classification.   Section 392.245.5 requires the Commission to make a service specific, exchange specific assessment as to the nature of the competitive environment faced by each incumbent local exchange company.  The Commission must assess the state of competition for Sprint’s services in Sprint’s exchanges.  Therefore, the Commission’s assessment of the scope of competition faced by SBC has no relevance to this Commission’s assessment of the scope of competition faced by Sprint.  Sprint must provide independent evidence of the status of competition in the Sprint exchanges for Sprint’s services. 


Second, even though several of SBC’s services, including dedicated services and intraLATA toll services were classified by the Commission as “competitive” on a statewide basis in Case No. TO-2001-467, the Commission’s decision in that case was based upon the legal determination that SBC’s services that had been previously declared “transitionally competitive” by the Commission automatically became competitive services by operation of law pursuant to Section 392.370 RSMo 2002.  According to the Commission’s Order in that case,

The Commission also concludes that certain services that had been declared transitionally competitive in Case No. TO‑93‑116,are now competitive services in accordance with Section 392.370, RSMo 2000, in all of Southwestern Bell’s Missouri exchanges.  The services are intraLATA private line/dedicated services, intraLATA toll services, Wide Area Telecommunications Services (WATS) and 800 services, special access services, station-to-station, person-to-person, and calling card services.  

This same legal argument is not applicable to Sprint as none of Sprint’s dedicated services or toll services have previously been declared “transitionally competitive.”  As a result, the provisions of Section 392.370 do not apply to Sprint.  Sprint cannot rely upon the same legal argument.
Q.
IS SPRINT’S CLAIM THAT ITS DEDICATED SERVICES ARE FUNCTIONALLY EQUIVALENT TO THOSE OFFERED BY SBC RELEVANT TO THIS PROCEEDING?
A.
No.  Whether any of the services Sprint offers in its exchanges are functionally equivalent to services offered by SBC in its exchanges is irrelevant to the inquiry of the scope of competition faced by Sprint for those services in Sprint’s territory.  Sprint must demonstrate that there are competitors in its exchanges that are providing services that are functionally equivalent to the services for which Sprint seeks competitive classification.  The nature and level of competitive activity may be completely different from exchange to exchange, incumbent to incumbent. 

Q.
SPRINT’S SECOND JUSTIFICATION FOR SEEKING COMPETITIVE CLASSIFICATION FOR DEDICATED SERVICES THROUGHOUT ITS SERVICE AREA IS THAT COMPETITIVE CARRIERS ARE OFFERING SERVICES THAT ARE SUBSTITUTABLE FOR THE PRODUCTS OFFERED BY SPRINT?  CAN YOU ELABORATE ON THAT?

A.
Mr. Harper states that the Commission previously found its dedicated services are substitutable for the services provided by IXCs who are providing service in Sprint’s area.    Mr. Harper also identifies services offered by facilities-based CLEC’s such as Fidelity and Unite and fiber providers such as DTI and Show-Me Power.   For this reason, Mr. Harper suggests that services are available in the relevant market and that services of alternative providers are functionally equivalent or substitutable at comparative rates.   However, for reasons explained below, Sprint has failed to provide sufficient basis for this Commission to conclude anything about the state of competition for Sprint’s dedicated services.  Sprint fails to present the evidence required pursuant to Section 386.020(13).  Sprint’s application for competitive classification of its dedicated services should be denied. 

Q.
HAS SPRINT PRESENTED EVIDENCE THAT THE SERVICES OFFERED BY IXCs ARE SUBSTITUTABLE FOR THE DEDICATED SERVICES OFFERED BY SPRINT?

A.
No.  Sprint has presented no evidence demonstrating that the IXC’s offer dedicated services that are equivalent to or substitutable for the dedicated services at issue in this proceeding.  Instead, Sprint has relied on the Commission’s decision in Case No. TO-93-116 to support its request in this case.  However, the facts and the legal status of SBC, which underly that decision, are different and, therefore, are irrelevant to the Commission’s review of this application.  


In Case No. TO-93-116, the Commission classified SBC’s dedicated private line services and special access services as transitionally competitive, based upon a finding that “the dedicated private line services of IXCs and SWB’s dedicated private line services and special access services are equivalent.”
  It is important to note that the Commission did not declare those services as competitive in that case.  The Commission did not make a finding that either service was subject to effective competition.  Rather, the “transitionally competitive” classification is analogous to price cap regulation, because the rates for transitionally competitive services are governed by price ceilings and price floors.   A designation of transitionally competitive does not equate to a determination of effective competition or that competition is sufficient to discipline the rates for these services.  Even if the Commission had made such a finding, it must still conduct an independent review of Sprint’s services in Sprint’s exchanges.   


In addition, as discussed above, Sprint’s reliance on the Commission classification of SBC’s dedicated services as competitive in Case No. TO-2001-467 is improper.  SBC’s dedicated services were converted from transitionally competitive to competitive by operation of law.  The Commission made no findings as to the state of competition for these services and did not address the statutory effective competition requirements there, as it must do here.  Sprint’s dedicated services have not been declared transitionally competitive.  Therefore, the operation of law provision cannot be applied to Sprint.  Sprint’s application must be measured against the effective competition requirements set forth in Section 386.020(13) RSMo. 2000.

Q.
ARE THE SERVICES OFFERED BY IXCS CAPABLE OF DISCIPLINING SPRINT’S PRICING OVER A SUSTAINED PERIOD?

A.
No.  Special access is a necessary input for long-distance service and other services.
  In fact, access charges constitute a sizeable percentage of the overall cost of long distance services.
   The price IXCs can charge is largely driven by the price they must pay the incumbent, such a Sprint, for special access.  This gives the incumbent LECs, such as Sprint, the opportunity to undertake a classic strategy of raising rivals’ costs.  As the FCC has recognized:

 Absent appropriate regulation, an incumbent LEC and its interexchange affiliate could potentially implement a price squeeze once the incumbent LEC began offering in-region, interexchange toll services, , , , The incumbent LEC could do this by raising the price of interstate access services to all interexchange carriers, which would cause competing in-region carriers to either raise their retail rates to maintain their profit margins or to attempt to maintain their market share by not raising their prices to reflect the increase in access charges, thereby reducing their profit margins. If the competing in-region, interexchange providers raised their prices to recover the increased access charges, the incumbent LEC’s interexchange affiliate could seek to expand its market share by not matching the price increase, The incumbent LEC affiliate could also set its in-region, interexchange prices at or below its access prices. Its competitors would then be faced with the choice of lowering their retail rates for interexchange services, thereby reducing their profit margins, or maintaining their retail rates at the higher price and risk losing market share.


While the FCC is discussing interstate access and toll, the same conduct could occur with intrastate access and toll service.  If Sprint is permitted to increase its intrastate special access rates, IXCs, such as AT&T, will experience an increase in wholesale costs and will likely have to pass those on to customers through increased intrastate rates.  Because the retail rate IXCs, such as AT&T, can charge is directly tied to the rates charged by Sprint, an IXC would have very little ability to exert price discipline over a sustained period.   As competitors were forced to increase their retail rates, Sprint would be able to either follow suit by increasing its prices for competing retail services or gain a competitive advantage in the retail markets by inflating the wholesale rates it charges its competitors.  Either outcome is the opposite result of what “effective competition” should bring to the market.   Therefore, there is no evidence to suggest that the presence of these IXC services advances the purposes and policies of Chapter 392 RSMo, including the reasonableness of rates. 

  Q.
MR. HARPER ALSO CITES FIBER PROVIDERS SUCH AS DTI AND SHOW-ME POWER.  DO THESE REPRESENT COMPETITIVE ALTERNATIVES FOR SPECIAL ACCESS?

A.
Based upon the evidence presented by Mr. Harper, they do not.  Mr. Harper merely presents fiber network maps of these companies.  Sprint has not provided any evidence that these companies offer dedicated services, on a retail or wholesale basis, that are comparable to the dedicated services at issue here.  Sprint has not presented any evidence of the price at which such services are offered.  With respect to special access, special access facilities are the last mile facilities that connect an IXC’s POP to a customer location or connect multiple customer locations. For a facility or service to serve as a substitute for Sprint’s Special Access, Sprint must show that these companies offer ubiquitous connections directly to end-user customers that are duplicative of the connections that are available from Sprint.  Sprint has failed to make such a showing.   

Dedicated services such as special access and private lines are very different than long haul or regional transport.  You can think of long-haul fiber as the interstate, while special access is the city street or driveway.  The interstate may get you close to where you want to go, but it does not get you to your final destination.  The evidence presented by Sprint simply shows that these companies have long-haul or regional networks, not the final “last mile” connection to the customer, which is comparable to the special access service that Sprint offers.      


For example, the information provided by Mr. Harper for Digital Teleport, Inc. clearly indicates that DTI is in the long-haul business.  DTI advertises long-haul transport and dark fiber.   For connecting to customers, DTI offers collocation facilities that connect DTI’s long-haul customers to other carrier’s POPs and local switch offices.   These long haul services do nothing to directly connect an IXC or other dedicated service provider to an end-user customer.  At best, they could possibly be used to connect an IXC to a Sprint end-office, assuming that DTI has established a point of presence in that end-office.   However, they do not provide a substitute for gaining access to individual customer locations.  Mr. Harper has presented no evidence that suggest DTI even has a connection to Sprint, much less to end-users.   


The story appears to be much the same for the Electric Coops referenced by Mr. Harper.   The fiber maps presented by Mr. Harper in MDH-6 shows some existing fiber routes traversing Missouri.  It is not evident from the maps provided that the Coops provide high capacity access to individual customers.  In addition, some of the routes shown on Exhibit MDH-6 do not currently exist. They are shown as planned routes, not routes that are currently in the ground and operational.  Certainly, Sprint should not be permitted to rely upon facilities that are planned to be deployed at some time in the future to justify competitive classification today.  

Likewise, other than the general statement that Sprint has lost several contracts for circuits to connect schools with MORENET to Show-Me Power, Sprint has failed to demonstrate that Show-Me Power’s fiber facilities are a substitute for special access or other dedicated services in any specific exchange.  While the map provided by Sprint shows fiber facilities traversing Missouri, like the DTI’s facilities, these are long-haul facilities that do not offer last mile connections.  Sprint’s filing is simply lacking the detail necessary to determine if these networks are competitive alternatives to the dedicated services at issue here.

Mr. Harper also states that Fidelity and Unite provide competing services over their own facilities while other CLECs can utilize resale or UNEs to provide service to their customers.  Mr. Harper fails to identify any particular exchange or even particular dedicated service that Fidelity and Unite provide.   Mr. Harper fails to present any analysis of the ubiquity of the services they offer or any comparison of the rates they offer.  Mr. Harper does not even state that CLECs are relying on resale or UNEs to provide competitive alternatives to special access, private line, or other dedicated service.  He only states that they can rely on resale or UNEs.   The fact is that CLEC resellers do not typically resell ILEC special access and private line services to IXCs.  Further, there are use and commingling restrictions in place that prevent competitors from using UNEs as a substitute for special access service. 

In sum, Sprint has failed to provide any data or analysis demonstrating the existence of actual services that are offered in Sprint exchanges that function as competitive alternatives to Sprint’s special access or other dedicated services.  Sprint has failed to make the demonstration of effective competition for these dedicated services required by Section 386.020(13).  Sprint’s request for competitive classification of special access and other dedicated services must be rejected.

Q.
HAS SPRINT PROVIDED ANY EVIDENCE THAT IT FACES SUFFICIENT COMPETITION TO DISCIPLINE ITS RATES FOR DEDICATED SERVICES?
A.
Nowhere in Sprint’s Direct Testimony has Sprint provided any evidence or even made the assertion that it faces sufficient competition to discipline Sprint’s rates for dedicated services.

To the contrary, in the interstate jurisdiction Sprint has complained that when the FCC has allowed pricing flexibility for special access services, “the rate increases that the RBOCs have imposed in markets where they have obtained Phase II pricing flexibility cannot be justified and RBOC performance requires regulation.”
  Sprint supported this statement with a cite to the comments filed by Ad Hoc asserting that Ad Hoc makes this point especially clear.   


If meaningful competition existed in special access markets, all providers’ performance would improve and FCC regulation of carrier performance would be unnecessary.  But despite ILECs’ repeated claims to the contrary competition has not yet developed in special access markets, as even a cursory analysis of the  ILEC’s special access pricing demonstrates.   Rates are higher in markets where the Commission has granted ILECs Phase II pricing flexibility than in markets still subject to price cap regulation – an outcome that is exactly the opposite of what a competitive market would produce and completely consistent with a market in which the ILECs are maintaining their legacy market power.
 

Phase II pricing flexibility is the maximum pricing flexibility allowed by the FCC for special access services and would be similar to the pricing flexibility permitted for competitive companies under Missouri statutes.  


Based upon AT&T’s own experience as well as Sprint’s experience as explained in its comments filed with the FCC, sufficient competition to discipline special access pricing does not exist.   Current experience in the interstate market has shown that permitting pricing flexibility for special access services will lead to higher rates that exceed economic costs.  This outcome is exactly the opposite of what effective competition should produce.  

Similarly, there is simply no reason to believe that Sprint’s pricing practices in Missouri would be any different if it were given the ability to increase rates.   As a rational profit-seeking firm, Sprint would likely exercise its monopoly position in the special access market to increase prices; especially wholesale prices to competitors.  Sprint has not even asserted otherwise and certainly has provided no evidence.  As a result, the Commission should not and cannot determine that any of Sprint’s Dedicated Services face effective competition.
 
In fact, Sprint has taken positions at the FCC that undermine the arguments it is making in its Application in this proceeding.  Sprint Corporation has filed comments at the FCC supporting a Petition for Rulemaking to Reform Regulation of Incumbent Local Exchange Carrier Rates for Interstate Special Access Service recently filed by AT&T Corp. with the Federal Communications Commission to re-regulate interstate special access service.
  In supporting AT&T’s Petition, Sprint requested that: 
the [FCC] should grant AT&T’s request for a rulemaking to reform the pricing flexibility rules for price cap ILEC provision of interstate special access services.  The BOCs still possess tremendous market power in these services and have combined that market power with pricing flexibility to further control the interstate special access market and to increase prices where competition does not exist.
   

In its comments, Sprint claims that it is in a unique position because it has significant interests on both sides of the issue, as Sprint is both a provider of interstate special access as an ILEC and a special access customer as a CLEC, IXC, and wireless provider.  After balancing its competing interests, Sprint 

agreed, for the most part, with the competitive carriers and end-users of special access and supported returning special access services to price cap regulation.  Sprint Corporation complained that “Sprint’s CLEC/IXC division and wireless division are captive customers of the RBOC’s special access services.”
    Sprint also cited and agreed with other commenter’s complaints that the RBOCs have generally refused to negotiate better deals and the RBOCs are trying to maintain their monopoly in the special access market through the use of term contracts for current needs as well as growth.  Specifically, Sprint cited comments filed by XO Communications, Inc. that assert SBC would only commit to better pricing that approached UNE rates if XO would commit to a five-year term as well as agreeing to purchase 95% of its current and future high capacity circuits from SBC
.  Such an outcome is not what one would expect in a competitive market.  

Q.
WHAT REGULATORY SCHEME IS USED BY THE FCC TO REGULATE SPRINT’S INTERSTATE SPECIAL ACCESS SERVICES FOR SPRINT’S MISSOURI OPERATIONS?
A.
In Missouri, Sprint’s interstate special access services are regulated under price cap regulation with maximum rates set by the FCC and prescribed productivity offsets that reduce the rates annually.  Sprint has not met the FCC’s criteria for obtaining pricing flexibility in Missouri. 
 Q.
DID SPRINT’S WITNESSES ADDRESS THE ISSUE OF EXISTING ECONOMIC OR REGULATORY BARRIERS TO ENTRY?

A.
No.

Q.
DO YOU BELIEVE THERE ARE EXISTING ECONOMIC BARRIERS TO ENTRY THAT LIMIT COMPETITIVE ENTRY OR THAT STIFLE THE EXPANSION OF PRESENT COMPETITION?

A.
Yes.   The general state of the telecommunications industry, especially that of competitive carriers has been referred to as the economic equivalent of a nuclear winter.  Obtaining financing to fund network build out is virtually impossible in the current economy.  In Case No. TO-2001-467, the Commission found

Alternative local exchange telecommunications companies may experience barriers to entering the local exchange market due to current economic conditions, including limited access to capital and the current retail rate structures of ILECs.  Although economic conditions and regulatory proceedings generally do not constitute insurmount​able barriers to entry, AT&T presented testimony that such barriers may impede the ability of alternative local exchange telecommunication companies to enter the market, to expand their operations, and to provide competitive alternatives to Southwestern Bell.  The Commission found this testimony persuasive with regard to current alternative local exchange company plans for continued service and expansion in Southwestern Bell exchanges
.

Unfortunately, financial conditions have not improved since that time.  Additional regulatory uncertainty caused by changing wholesale UNE obligations at the FCC as well as attempts by some incumbents to dramatically change wholesale rates and unbundling obligations through legislative initiatives at the state level have also led to additional uncertainty.  This uncertainty makes it even harder for competitors to attract capital. 

Similarly, these conditions have also inhibited wholesale carriers’ willingness to rely upon competitive options.  In comments filed with the FCC, Sprint recognized that the financial difficulties in the CLEC sector “reduce the 

availability of alternative sources of access; make it more difficult for CLECs to obtain financing for additional network deployment; and cast a pall by making potential customers (including Sprint) more cautious about doing business with alternative access vendors”
.  While Sprint’s comments were filed in June of 2001, conditions have not materially changed since then. 

Q.
DOES THAT CONCLUDE YOUR TESTIMONY?

A.
Yes.
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� Case No. TO-93-116, In the Matter of  Southwestern Bell Telephone Company’s Application for Classification of Certain Services as Transitionally Competitive, December 21, 1992, p. 21.


�  Access Reform Order, 12 FCC Rcd 15982, ¶ 275 (1997).


� Id.


�  Id., ¶ 277.


� In the Matter of AT&T Corp. Petition for Rulemaking to Reform Regulation of Incumbent Local Exchange Carrier Rates For Interstate Special Access Services, Reply Comments of  Sprint, RM No. 10593, Jan. 23, 2003, pg. 3.  A copy of Sprint Corporation’s Reply comments filed in that docket are attached as RMK-1.


�   In the Matter of AT&T Corp. Petition for Rulemaking to Reform Regulation of Incumbent Local Exchange Carrier Rates For Interstate Special Access Services, Reply Comments of  Sprint, RM No. 10593, pg. 3, citing Comments of Ad Hoc Telecommunications Users Committee at page 3.


�  Sprint supports the re-imposition of price cap regulation on the Regional Bell Operating Companies’ interstate special access services proposed by AT&T, but disagrees with AT&T’s request that a new, lower price cap be adopted at the same time.


�  In the Matter of AT&T Corp. Petition for Rulemaking to Reform Regulation of Incumbent Local Exchange Carrier Rates For Special Access Service, Reply Comments of Sprint Corporation, RM No. 10593, pp. 6-7.


�  Id., p. 3


�  In the Matter of AT&T Corp. Petition for Rulemaking to Reform Regulation of Incumbent Local Exchange Carrier Rates For Special Access Service, Reply Comments of Sprint Corporation, RM No. 10593, pg 4, citing Comments of XO Communications, Inc. at pg 8.


� Case No. TO-2001-467, Report and Order, Dec. 27, 2001.


�  Joint Petition of BellSouth, SBC, and Verizon For Elimination of Mandatory Unbundling of High-Capacity Loops and Dedicated Transport, Comments of Sprint Corporation, June 11, 2001, pg. 5. 
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