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Staff's Recommendation
COMES NOW the Staff of the Missouri Public Service Commission and for its recommendation states:  

1.
Section 252(e)(1) of the Telecommunications Act of 1996 requires that interconnection agreements must be submitted for approval to the pertinent state commission as follows:

 Any interconnection agreement adopted by negotiation or arbitration shall be submitted for approval to the State commission.  A State commission to which an agreement is submitted shall approve or reject the agreement, with written findings as to any deficiencies.

Further, section 252(a)(1) of the Telecommunications Act of 1996, which (as noted by the Staff in its post oral argument brief) has specifically been interpreted by the Federal Communications Commission to obligate the parties to the agreement to submit the agreement to the state commission for approval, similarly provides:  “The agreement, including any interconnection agreement negotiated before February 8, 1996, shall be submitted to the State commission under subsection (e) of this section.”  

2.
As the Commission’s Staff reiterated in its brief filed jointly in this case and in Case No. TO-2004-0576, the parties to the interconnection agreement—Southwestern Bell and Sage Telecom—have not yet submitted their agreement to this Commission for approval.  They have only submitted a portion of their agreement.  As urged by the Staff in its brief, the Commission should determine that neither Southwestern Bell nor Sage have complied with their section 252(a)(1) and 252(e)(1) obligation to submit their interconnection agreement to this Commission for approval.  That they have not filed the entire agreement with the Commission is evident from that portion which has been filed in this case and the portion of the “commercial agreement” filed in Case No. TO-2005-0576.  The amendment provides:  “Should the LWC Agreement become inoperative in any one or more state(s), this Amendment shall immediately become null and void . . . .”  (section 6.6).  Portions of the “commercial agreement,” which neither Southwestern Bell nor Sage have submitted to this Commission, are in the record in Case No. TO-2004-0576, of which the Commission may take notice, and those portions include the following:  “Included within the foregoing is the obligation of each Party and its Affiliates to support and defend the indivisible nature of this Agreement and Related ICA Amendments, . . . .”  (section 5.6) (Emphasis added).  This Commission should expressly determine that the entire agreement between Southwestern Bell and Sage must be submitted to this Commission for approval and, because the entire agreement has not been so submitted, the Commission cannot approve what has been submitted.

3.
Further, even if it is assumed that Southwestern Bell and Sage have satisfied their obligation to submit their agreement to this Commission, this Commission should reject the amendment.

4.
Section 252(e)(2) of the Telecommunications Act of 1996 provides that this Commission may reject a modification to an agreement if it “discriminates against a telecommunications carrier not a party to the agreement” or if “implementation of [the modification to the agreement] is not consistent with the public interest, convenience, and necessity.”  

5.
Section 252(i) requires that “[a] local exchange carrier shall make available any interconnection, service, or network element provided under an agreement approved under this section to which it is a party to any other requesting telecommunications carrier upon the same terms and conditions as those provided in the agreement.”

6.
It cannot be in the public interest, convenience and necessity to allow implementation of an amendment that by reference incorporates terms and conditions that this Commission has not even seen.  While portions of the “commercial agreement” have been filed with the Commission in Case No. TO-2004-0576, other parts have never been revealed to this Commission.  This Commission is charged with determining whether Southwestern Bell and Sage are meeting their section 252(i) obligation to make available any interconnection, service or network element provided under their agreement.  This Commission should independently review all of the terms of the agreement between Southwestern Bell and Sage in making that determination.

7. Further, on July 13, 2004 the Federal Communications Commission released its Second Report and Order in CC Docket No. 01-338 eliminating its “pick-and-choose” rule and in its place requiring “opt-in” to all of an interconnection agreement.  The text of the rule follows:
§ 51.809 Availability of agreements to other telecommunications carriers under section 252(i) of the Act.

(a) An incumbent LEC shall make available without unreasonable delay to any requesting telecommunications carrier any agreement in its entirety to which the incumbent LEC is a party that is approved by a state commission pursuant to section 252 of the Act, upon the same rates, terms, and conditions as those provided in the agreement. An incumbent LEC may not limit the availability of any agreement only to those requesting carriers serving a comparable class of subscribers or providing the same service (i.e., local, access, or interexchange) as the original party to the agreement.

(b) The obligations of paragraph (a) of this section shall not apply where the incumbent LEC proves to the state commission that:

(1) The costs of providing a particular agreement to the requesting telecommunications carrier are greater than the costs of providing it to the telecommunications carrier that originally negotiated the agreement, or

(2) The provision of a particular agreement to the requesting carrier is not technically feasible.

(c) Individual agreements shall remain available for use by telecommunications carriers pursuant to this section for a reasonable period of time after the approved agreement is available for public inspection under section 252(f) of the Act.

The full text of the Federal Communications Commission’s report and order is attached as Appendix A.  Thus, any party opting into the amended agreement between Southwestern Bell and Sage would be forced to accept terms of the “commercial agreement” that are not publicly available and which Southwestern Bell and Sage have vigorously opposed disclosing in Case No. TO-2004-0576.  Such is both discriminatory against carriers that are not parties to the agreement and cannot be in the public interest, convenience and necessity.


WHEREFORE, the Staff recommends to the Commission that the Commission expressly determine that the entire agreement between Southwestern Bell and Sage must be submitted to this Commission for approval and, because the entire agreement has not been so submitted, the Commission cannot approve that portion that has been submitted.  Further, the Staff recommends that the Commission determine that, even if Southwestern Bell and Sage had satisfied their obligation to provide the modified agreement to the Commission for approval, the “Amendment Superseding Certain 251/252 Matters to Interconnection Agreements under Sections 251 and 252 of the Telecommunications Act of 1996” assigned Tracking No. VT-2004-0050 be rejected because it is not in the public interest, convenience and necessity to allow implementation of a modified agreement where the Commission has not reviewed all of the provisions of the modified agreement, and because it is both discriminatory against third-party carriers and not in the public interest, convenience and necessity to force a third party to choose whether to take the same modified agreement without first having the opportunity to review all of the provisions of that modified agreement.
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