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Staff’s Proposed Findings of Fact and Conclusions of Law


COMES NOW the Staff of the Missouri Public Service Commission (Staff) and proposes the following Findings of Fact and Conclusions of Law.  

Findings of Fact


1.
Petitioners are Mid-Missouri Telephone Company (“Mid-Missouri”), Alma Telephone Company (“Alma”), Chariton Valley Telephone Corporation (“Chariton”), MoKan Dial, Inc. (“MoKan”), Choctaw Telephone Company (“Choctaw”), Northeast Missouri Rural Telephone Company (“Northeast”) and Modern Telecommunication Company (“Modern”) (collectively, MITG companies).  Petitioners are incumbent, small local exchange telecommunications companies (small LECs) as defined by Sections 386.020(22) and (30) RSMo 2000.  


2.
Respondents are comprised of Southwestern Bell Telephone Company (SWBT) and Sprint Missouri, Inc., two large local exchange telecommunications companies as defined by Section 386.020(20), and several commercial mobile radio service (wireless) carriers.

3.
Petitioners received information from SWBT described as minutes originating from the wireless respondents through SWBT and terminating in the small LECs exchanges.  Petitioners then brought this case before the Commission to determine the correct amount to charge for the alleged minutes of use.   


4.
Three of the MITG companies, Alma, Choctaw and MoKan, have filed Wireless Termination Tariffs, which became effective in February of 2001.  The other four companies have not filed Wireless Termination Tariffs.


5.
A Major Trading Area (MTA) is an area originally defined by Rand McNally and adopted by the Federal Communications Commission for the purpose of issuing licenses for personal communications service.  Missouri is largely encompassed by western and eastern MTAs, 34 and 19, respectively.  An intraMTA call originates and terminates within an MTA, while an interMTA call originates in one MTA and terminates in another.

Conclusions of Law

Jurisdiction


1.
The Missouri Public Service Commission in its February 14, 2002 Order regarding subject matter jurisdiction found as follows:  A complaint may be brought before this Commission by “any corporation or person,” including regulated utilities, against “any corporation, person, or public utility.”  The language is very broad and is clearly intended to extend to entities not subject to Commission regulation.  As long as at least one party, whether a petitioner or a respondent, is a public utility, the Commission has jurisdiction under the law.  Thus, for example, the Commission has jurisdiction over disputes between public utilities and their customers and often hears such cases.  According to the complaints filed in these cases, the respondents are all customers of the petitioners in that they originate or transport traffic intended for termination on the petitioners’ networks, to petitioners’ subscribers.  The Commission has jurisdiction over the dealings of a public utility with its customers.  

TRAFFIC SUBJECT TO A WIRELESS TERMINATION TARIFF 

1.
It is uncontested that the MITG companies are owed their respective termination tariff rates for post Wireless Termination Tariff intraMTA minutes.  It is also uncontested that interMTA minutes are subject to intrastate access rates.  

TRAFFIC NOT SUBJECT TO A WIRELESS TERMINATION TARIFF

1.
Section 392.220 RSMo 2000 requires every telecommunications company to file schedules with the Commission showing the rates for each and every service offered.  Section 392.220.3 forbids a telecommunications company from giving free service.  Section 392.480 requires every telecommunications company to file tariffs with the Commission for every service offered.  The Commission under Section 392.240 has the power by its own motion, after hearing, to determine the just and reasonable rates to be charged for the provision of telecommunications service.  Therefore, the Commission may require the MITG companies to file a Wireless Termination Tariff, or upon its own motion, set the rate for termination itself.  The rates recommended by Staff witness Scheperle are composed of the same traffic sensitive inputs as those approved in Wireless Termination Tariffs of Choctaw, MoKan Dial and Alma.

2.
The non-Wireless Termination Tariff minutes should be paid for using the current rates for switching and transport presently in the MITG companies’ tariffs.  Using these existing rates does not constitute retroactive ratemaking. 

3.
The non-Wireless Termination Tariff minutes should not be viewed as under a “de facto” bill and keep as argued by the respondents.  The MITG companies have not made any agreement for bill and keep and the 1996 Act does not impose a de facto bill and keep arrangement.  The 1996 Act requires the negotiation of reciprocal compensation agreements, where all parties pay other parties in the transmission chain, which is the opposite of bill and keep.  Newton’s Telecom Dictionary, 17th Ed., p. 574.

3.
Amounts owing for interMTA traffic are each respective MITG companies’ applicable intrastate access tariff rates.  TSR Wireless, LLC, et al. v. US West Communications, Inc., et al., FCC 00-194, June 21, 2000.

4.
The FCC and the Commission have described SWBT as a transiting company when carrying this traffic and have directed that the originating carrier pay the terminating carrier directly.  The Commission has found that federal law does not prohibit SWBT from realigning its relationship to wireless carriers to provide only a transport function, and that such a realignment should be permitted.  (Conclusions of Law, TT-97-524, p. 25)

5.
Section 251(b)(5) of the Act provides the obligation of all local exchange carriers to “establish reciprocal compensation arrangements for the transport and termination of telecommunications.” 

6.
The Commission in Case No. TT-2001-139 has found that SWBT may block uncompensated traffic and has ordered SWBT to do so in Case No. TC-2001-20.

7.
The Commission should not find that the Petitioners are barred from collecting compensation for traffic in dispute under the principles of estoppel, waiver, or any other affirmative defense.  Both waiver and estoppel are affirmative defenses in ordinary civil actions. Mo.R.C.P. 55.08.  Missouri courts have ordinarily followed the rule that the party asserting the affirmative of an issue has the burden of proof.  Brown v. Sloan's Moving & Storage Company, 274 S.W.2d 310, 313 (Mo.1954).  (For a discussion of applicability to Administrative Law, See In Re Kansas City Power and Light Company, 28 Mo. P.S.C. (N.S.) 228, 376 (Apr. 23, 1986).  Petitioners have introduced evidence that they have requested SWBT to cease sending them traffic from a CMRS provider without an existing agreement between petitioners and that CMRS provider.  The Commission has ordered SWBT to amend its tariff to add language that carriers are not to send traffic absent an agreement to directly compensate the terminating LEC.  (Case No. TT-97-524.)  The traffic in question was still originated and sent to the MITG companies absent an agreement to directly compensate the Petitioners.  This traffic was sent pursuant to interconnection agreements between SWBT and the CMRS providers.  The interconnection agreements between SWBT and the CMRS providers allow traffic to be sent.  The Commission finds that both the CMRS providers and the MITG companies have had a role in the failure to reach a compensation agreement, and therefore, the estoppel, waiver, or other affirmative defenses fail. 
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