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OFFICE OF THE PUBLIC COUNSEL’S MOTION FOR REHEARING

The Office of the Public Counsel (Public Counsel) pursuant to Section 386.500, RSMo. and 4 CSR 240-2.160 respectfully moves the Missouri Public Service Commission (Commission) for rehearing of its Order Regarding Motions to Dismiss entered on January 9, 2003 and specifically sets forth the reasons warranting a rehearing.

 Public Counsel requests rehearing because the decision in the Order is unlawful, unjust, and unreasonable and is arbitrary, capricious, unsupported by substantial and competent evidence, and is against the weight of the evidence considering the whole record, is in violation of constitutional provisions of due process, is unauthorized by law, made upon an unlawful procedure and without a fair trial, and constitutes an abuse of discretion, all as more specifically and particularly described in this motion. 

1. Public Counsel is entitled to participate as a party in any proceeding before the Public Service Commission pursuant to its role as the representative of the consumer and the public.  Section 386.710.1 (2), RSMO 2000.  He also has discretion to represent or refrain from representing the public in any proceeding. Section 386.710.1 (3). As in  many other complaint cases brought by telecommunications companies or  related industry companies against other telecommunications companies over intercompany compensation, Public Counsel  refrained from active participation.  However, Public Counsel is concerned about the reasoning adopted by the Commission in its Order dismissing the complaint because it has broader public policy and legal implications that affect the public interest and the ability of ratepayers to contest the reasonableness of rates.

2
Public Counsel is concerned that the order applies technical rules of pleading to the complaint contrary to its own conclusion of law that the application of technical rules of pleading should not defeat a complaint if it presents some matter that falls within the PSC’s jurisdiction.  (Order, Discussion A. The applicable standard).  Since the complaint claims the rates are unreasonable and unjust and unlawful and has set forth facts in support thereof, the Complaining parties have plead matters within the PSC’s jurisdiction. (Section 386.390.1, RSMo). The order states the standard under which the PSC is to evaluate complaint pleadings:  “Therefore, in determining the sufficiency of a complaint, the Commission must consider whether the pleading contains adequate allegations on each element of the authorizing statute or statutes. Likewise, the complaint must meet any special requirements or restrictions imposed by the authorizing statute or statutes.”   Under the Ozark Border case, Complainants here have make sufficient allegations that brings it within the scope of Section 386.390.1 relating to complaints generally and Section 392.400.6 for telecommunications companies.

2. As noted by the PSC, a statute can specify any special requirements or restrictions on the complaint.  In State ex rel. Ozark Border Electric Cooperative v. Public Service Commission of Missouri, 924 S.W.2d 597 (Mo.App. W.D. 1996),  the Court noted that the provision related to electric territorial agreements contained a requirement for a showing of a change in circumstances while the Commission’s general complaint jurisdictional statute did not.  

The Court said:

 “The Commission did not combine the requirements of the statutes but instead examined each statute separately to determine whether Ozark's complaint asserted actionable allegations under either. Thus, the Commission examined the complaint to determine whether it asserted actionable allegations under the more specific complaint statute for territorial agreements, and whether it invoked the Commission's jurisdiction under the general complaint statute. 

“The Commission found that the complaint did not allege a change in circumstance, thereby precluding jurisdiction under section 394.312.6. It then considered whether the complaint evoked jurisdictional authority under 386.390.1. The Commission determined that under this section the complaint did not contain an allegation of violation of law, rule or commission order and, therefore, jurisdiction was improper. Nothing in the Commission's order required that the complaint allege such violation under section 394.312.6.”

The Commission misinterpreted the Ozark Border case by adding the pleading of a change in circumstances requirement to the general complaint statute.
3.
 The Commission is applying a standard that has no basis in the statutes.  A complaint may be brought to challenge the reasonableness and justness and lawfulness of rates without specifically pleading and making a preliminary showing of a change of circumstances from the last rate case.  

The Commission’s order attempts to reconcile this lack of statutory authority imposing this pleading requirement with a melding of two cases: “Reading Licata and Ozark Border together, it is clear that a complaint seeking to re‑examine any matter already determined by the Commission must include an allegation of a substantial change of circumstances; otherwise, Section 386.550 bars the complaint.”  Public Counsel suggests that this is a misreading of these cases and does not resolve the lack of a statutory precondition for the complaints.

4. For the Commission to impose this pleading requirement would be in excess of its authority and deprive ratepayers of its administrative remedy.  The PSC complaint statutes are remedial measures that should be broadly construed to allow a remedial process rather than to defeat a right granted by the legislature.

5. Public Counsel is concerned about the implications of this Order on the complaint process. Public Counsel suggests to the Commission that it has improperly applied Section 386.550, RSMO to defeat claims of unreasonable, unjust and unlawful rates.  If the PSC decides a rate case and the order becomes final, then that decision is presumed final and lawful.  That is true for all manner of collecting and enforcing the rates.  Also, strangers to the rate case may not challenge the validity of it in any other litigation.  The parties may not bring a collateral action to challenge the effectiveness of the decision.

6.  However, it does not mean that future rate cases are barred or than in the future a ratepayer cannot bring a complaint based on unreasonable, unlawful and unjust rates. To hold otherwise would place an obstacle to challenging rates.  Would it require a special audit and investigation prior to the filing of an overearnings complaint or a complaint that alleges that the mistake or error was made and the rates are unlawful or unjust?  This would create a burden on Public Counsel, the Staff, and customers  to make such a showing or condition the right to file a pleading on such investigation and audit.  It would have a chilling effect on the remedial process afforded by the statutes. 

7. Public Counsel suggests that the Commission has erroneously interpreted the provisions of Section 386.270 and Section 386.550 in such a manner that a complaint based upon an unlawful or unreasonable and unjust rate is considered a collateral attack or a collateral proceeding. 

8. Section 386.270 provides:

386.270. All rates, tolls, charges, schedules and joint rates fixed by the commission shall be in force and shall be prima facie lawful, and all regulations, practices and services prescribed by the commission shall be in force and shall be prima facie lawful and reasonable until found otherwise in a suit brought for that purpose pursuant to the provisions of this chapter. (emphasis added)

9.

Section 386.550, RSMo provides: “In all collateral actions or proceedings the orders and decisions of the commission which have become final shall be conclusive.”   This section is part of the statutes related to the judicial review of Public Service Commission decisions and actions.  It applies to actions which are  collateral to the primary proceeding that established a rate or otherwise fixed a utility’s obligation or duty under the PSC law. The law does not permit strangers to the primary proceeding or parties that participated in that proceeding to  relitigate the facts or issues in a different forum and in a different proceeding. The PSC erroneously broadens the scope of Section 386.550 to include prohibitions on new rate complaints filed pursuant to Section 386.390.1 when clearly that was not the intent of that section. (“Section 386.550 bars actions brought before this Commission and, specifically, actions brought under Section 386.390.1.”)

10.
The law favors certainty and finality in matters and through this provision and by the provisions of Section 386.270, the parties and society can operate with some confidence and certainty.  However, these  provisions do not  lock in all PSC decisions and rates and condemn the PSC to a straight-jacket of its prior rulings and decisions. The PSC’s ruling in its order improperly defines the scope of Section 386.550 as foreclosing all changes from prior decisions:  “Section 386.550 applies to any petitioner, whether or not it was a party in the prior proceeding or has any relationship with any party in the prior proceeding.”  This is clearly a misapplication of the Licata case since that case noted the privity is necessary for the application of collateral estoppel.  See also,  Johnson v.l Allis-Chalmers Corp. 736 S.W. 2d 544 (Mo. App 1987).

11.
Public Counsel asks the Commission to revisit its order of dismissal and to reconsider its reasoning and decision that narrows the window for Commission jurisdiction to provide relief to consumers from unreasonable, unjust, and unlawful rates and utility practices.  The complaint process should be freely granted and summary dismissal should not be liberally granted, but rather complaints from consumers should be decided on the merits whenever possible. Claims of unreasonable and unfair and unlawful rates should be heard on their merits so that  the PSC that can carry out its regulatory role to protect the ratepayer and protect the public interest. Section 392.185, RSMo.
For the foregoing reasons, Public Counsel asks the Commission to grant rehearing.
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