Before the Public Service Commission

Of the State of Missouri

	BPS Telephone Company, Cass County Telephone Company, Citizens Telephone Company of Higginsville, Missouri, Craw-Kan Telephone Cooperative, Inc., Fidelity Communications Services I, Inc., Fidelity Telephone Company, Grand River Mutual Telephone Corporation, Green Hills Telephone Corporation, Holway Telephone Company, IAMO Telephone Company, Kingdom Telephone Company, K.L.M. Telephone Company, Lathrop Telephone Company, and Mark Twain Rural Telephone Company,

                                  Petitioners, 

v. 

VoiceStream Wireless Corporation,
 Western Wireless Corporation, and Southwestern Bell Telephone Company,

                                  Respondents.


	))))))))))))))))))))))))
	Case No. TC-2002-1077



	
	
	


INITIAL BRIEF OF STAFF

COMES NOW the Staff of the Missouri Public Service Commission (“Staff” and “Commission”), and for its Initial Brief in this matter states as follows:

PROCEDURAL HISTORY

On May 13, 2002, BPS Telephone Company, Cass County Telephone Company, Citizens Telephone Company of Higginsville, Missouri, Craw-Kan Telephone Cooperative, Inc., Fidelity Communication Services I, Inc., Fidelity Telephone Company, Grand River Mutual Telephone Corporation, Green Hills Telephone Corporation, Holway Telephone Company, IAMO Telephone Company, Kingdom Telephone Company, K.L.M. Telephone Company, Lathrop Telephone Company, and Mark Twain Rural Telephone Company (“Complainants” or “Petitioners”) filed their Complaint against VoiceStream Wireless Corporation, Western Wireless Corporation, and Southwestern Bell Telephone Company (“Respondents”) in this matter.  On May 24, the Commission issued a Notice of Complaint. 

On June 12, Southwestern Bell Telephone Company (“SWBT”) filed a Request for Mediation, as did the remaining Respondents on June 21.  Complainants declined mediation on June 25.  On July 16, Respondents filed their answers.  On July 19, a prehearing conference was held in accordance with Commission order. On July 30, the Commission issued an Order Adopting Procedural Schedule.  

On October 10, the parties filed a Factual Stipulation.  On October 11, Staff, on behalf of itself and the other parties to the case, moved the Commission to cancel the evidentiary hearing and to determine the case on the basis of the existing record and briefs to be filed by the parties. Later on that date, the Commission issued an Order Canceling Hearing and Directing Filing.

ARGUMENT

This case involves a complaint filed by fourteen (14) Local Exchange Carriers (“LECs”) where Complainants allege that Respondents are not compensating Complainants for terminating wireless-originated traffic on their networks.  The overarching issue in question is what should happen if a wireless carrier fails to compensate a local exchange company for terminating a wireless to landline call.  Complainants claim they are allowed to assess late payment charges as well as seek recovery of reasonable attorney fees in pursuing any unpaid amounts. Complainants allege SWBT is liable for any unpaid amounts.  

Staff believes that Complainants are entitled to compensation for terminating wireless-originated calls.  Complainants, which build, operate and maintain the local network, have invested capital in creating the local network and incur costs in its operation and maintenance. Complainants have produced evidence in which the Complainants are invoicing Respondents based on a monthly Cellular Transiting Usage Summary Report (“CTUSR”) supplied by SWBT that identifies Respondents as originating wireless traffic which transits over SWBT’s facilities for termination to Complainants’ exchanges.  (Winberry Direct, Schedule 1; Matzdorff Direct Schedule 1; Cornelius Direct, Schedule 1; Wilbert Direct, Schedule 1, Beier Direct, Schedule 1; Reeter Direct, Schedule 1; Cotton Direct, Schedule 1; Copsey Direct, Schedule 1; Faircloth Direct, Schedule 1; Boyd Direct, Schedule 1; Rohde Direct, Schedule 1.) 

Complainants each have a respective wireless termination tariff on file and approved by this Commission that applies in the absence of an agreement negotiated or arbitrated pursuant to the Telecommunications Act of 1996 (“The Act”).  (Scheperle Rebuttal, p. 3, line 21 through p. 4, line 3.)  Currently, no agreement exists between VoiceStream Wireless Corporation (“VoiceStream”) and Complainants, or between Western Wireless Corporation (“Western”) and Complainants. 

Complainants are allowed to assess late payment charges and seek recovery of reasonable attorney fees in pursuing any unpaid amounts.  Each Complainant’s wireless termination tariff at Section E. 5. states that “[t]he [Commercial Mobile Radio Service] provider shall pay the Telephone Company for all charges in accordance with the rates set forth in this tariff. Such payments are to be received within thirty (30) days from the effective date of the billing statement.  The CMRS provider shall pay a late charge on any undisputed charges which are not paid within the thirty (30) day period.  The rate of the late charge shall be the lesser of 1.5% per month or the maximum amount allowed by law. The CMRS provider shall pay the Telephone Company the reasonable amount of the Telephone Company’s expenses related to collection of overdue bills, such amounts to include reasonable attorney fees.” (See also, Scheperle Rebuttal, p. 4, lines 7-19.)  Complainants’ wireless termination tariffs clearly allow for a late charge and reasonable attorney fees related to collection of overdue bills. 

Staff further addresses the issues in this case by following the format of the Proposed List of Issues, filed on behalf of itself and the other parties to this case on October 2, 2002:

1. Since February 19, 2001 (for all Complainants excluding Grand River Mutual and Fidelity Communication Services), since September 20, 2001 (for Grand River), and since November 23, 2001 (for Fidelity Communication), has VoiceStream terminated wireless-originated traffic to the exchanges of Complainants via the transit services or facilities of SWBT?

Since February 19, 2001, for all Complainants excluding Grand River Mutual Telephone Corporation (“Grand River”) and Fidelity Communication Services I, Inc. (“Fidelity Communication”), since September 20, 2001 (for Grand River), and since November 23, 2001 (for Fidelity Communication), VoiceStream has terminated wireless-originated traffic to the exchanges of Complainants by way of the transit services or facilities of SWBT.  Complainants have produced evidence in which Complainants are invoicing VoiceStream based on a monthly CTUSR supplied by SWBT that identifies VoiceStream as originating wireless traffic over SWBT’s facilities for termination to the Complainants’ exchanges.  (Winberry Direct, Schedule 1; Matzdorff Direct Schedule 1; Cornelius Direct, Schedule 1; Wilbert Direct, Schedule 1, Beier Direct, Schedule 1; Reeter Direct, Schedule 1; Cotton Direct, Schedule 1; Copsey Direct, Schedule 1; Faircloth Direct, Schedule 1; Boyd Direct, Schedule 1; Rohde Direct, Schedule 1.)

2. Since February 19, 2001 (for all Complainants excluding Grand River and Fidelity Communication), since September 20, 2001 (for Grand River), and since November 23, 2001 (for Fidelity Communication), has Western Wireless terminated wireless-originated traffic to the exchanges of Complainants via the transit services or facilities of SWBT?

Since February 19, 2001 (for all Complainants excluding Grand River and Fidelity Communication), since September 20, 2001 (for Grand River), and since November 23, 2001 (for Fidelity Communication), Western has terminated wireless-originated traffic to the exchanges of Complainants via the transit services or facilities of SWBT. Complainants have produced evidence in which Complainants are invoicing Western based on a monthly CTUSR supplied by SWBT which identifies Western as originating wireless traffic over SWBT’s facilities for termination to Complainants’ exchanges.  (Winberry Direct, Schedule 1; Matzdorff Direct Schedule 1; Cornelius Direct, Schedule 1; Wilbert Direct, Schedule 1, Beier Direct, Schedule 1; Reeter Direct, Schedule 1; Cotton Direct, Schedule 1; Copsey Direct, Schedule 1; Faircloth Direct, Schedule 1; Boyd Direct, Schedule 1; Rohde Direct, Schedule 1.)

3. Has VoiceStream terminated such traffic in the absence of an agreement with Complainants regarding compensation?

VoiceStream has terminated such traffic in the absence of an agreement with Complainants regarding compensation.  However, each respective Complainant has established a wireless termination tariff that contains rates, terms and conditions for the termination of intraMTA (“Major Trading Area”) wireless-originated traffic delivered to the company that apply in the absence of an agreement negotiated pursuant to The Act.  (Scheperle Rebuttal, Schedule 1.)

4. Has Western Wireless terminated such traffic in the absence of an agreement with Complainants regarding compensation?


Western has terminated such traffic in the absence of an agreement with Complainants regarding compensation.  Currently, no agreements exist between Western and Complainants. However, each respective Complainant has established a wireless termination tariff that contains rates, terms and conditions for the termination of intraMTA wireless-originated traffic delivered to the company that apply in the absence of an agreement negotiated pursuant to The Act. (Scheperle Rebuttal, Schedule 1.)  The wireless termination tariffs contain rates, terms and conditions for the termination of intraMTA wireless-originated traffic delivered to the company via the transit services offered by SWBT.

5. Has VoiceStream violated the terms of its Commission-approved interconnection agreement with SWBT by sending traffic to SWBT for termination in Complainants’ exchanges without first obtaining a compensation or interconnection agreement?


VoiceStream is originating wireless traffic and passing it on to a transiting company like SWBT for termination to a third party (a Complainant’s network.).  A Commission approved Interconnection Agreement (“IA”) exists for VoiceStream and SWBT (Commission Case No. TO-2001-489, In the Matter of the Application of VoiceStream Wireless Corporation for Approval of Its Interconnection Agreement with Southwestern Bell Telephone Company Under Section 252(e) of the Telecommunications Act of 1996).  The language in Sections 3.1.3 of the interconnection agreements states that “Carrier and SWBT shall compensate each other for traffic that transits their respective systems to any Third Party Provider, as specified in Appendix PRICING. The Parties agree to enter into their own agreements with Third Party Providers.  In the event that Carrier sends traffic through SWBT’s network to a Third Party Provider with whom Carrier does not have a traffic interchange agreement, then Carrier agrees to indemnify SWBT for any termination charges rendered by a Third Party Provider for such traffic.” (Missouri Agreement for Interconnection and Reciprocal Compensation by and between VoiceStream Wireless Corporation and Southwestern Bell Telephone Company, p. 10; Missouri Agreement for Interconnection and Reciprocal Compensation by and between Western Wireless Corporation and Southwestern Bell Telephone Company, p. 10).  This language clearly requires that VoiceStream enter into its own agreement with third party providers to address compensation to third party providers such as the Complainants.  It would be preferable that an IA exist between VoiceStream and the Complainants.  However, each respective Complainant established a wireless termination tariff, so a compensation arrangement is in place until such time as an IA is negotiated or arbitrated between VoiceStream and each respective Complainant.

6. Has Western Wireless violated the terms of its Commission-approved interconnection agreement with SWBT by sending traffic to SWBT for termination in Complainant exchanges without first obtaining a compensation or interconnection agreement?


Western is originating wireless traffic and passing it on to a transiting company like SWBT for termination to a third party (a Complainant’s network). A Commission approved IA exists for Western and SWBT.  Commission Case No. TO-98-12, In the Matter of the Joint Application of Southwestern Bell Telephone Company and Western Wireless Corporation for Approval of Interconnection Agreement Under the Telecommunications Act of 1996 states in part in Section 3.1.3 that “[t]he Parties agree to enter into their own agreements with Third Party Providers.”  (Emphasis added.)  This language clearly requires that Western enter into its own agreement with third party providers to address compensation to third party providers such as Complainants.  It would be preferable that an IA exist between Western and Complainants. However, each respective Complainant established a wireless termination tariff, so a compensation arrangement is in place until such time as an IA is negotiated or arbitrated between Western and each respective Complainant. This language clearly requires that Western enter into its own agreement with the third-party providers - in this case, Complainants.

7. Does VoiceStream owe compensation to Complainants for such traffic terminated during this time?  What are the legal and factual bases for such compensation?

Staff believes that Complainants are entitled to compensation for terminating wireless-originated calls.  Complainants, which build, operate and maintain the local network, have invested capital in creating the local network and incur costs in its operation and maintenance. Complainants have produced evidence in which the Complainants are invoicing Respondents based on a monthly CTUSR supplied by SWBT that identifies Respondents as originating wireless traffic which transits over SWBT’s facilities for termination to Complainants’ exchanges.  (Winberry Direct, Schedule 1; Matzdorff Direct Schedule 1; Cornelius Direct, Schedule 1; Wilbert Direct, Schedule 1, Beier Direct, Schedule 1; Reeter Direct, Schedule 1; Cotton Direct, Schedule 1; Copsey Direct, Schedule 1; Faircloth Direct, Schedule 1; Boyd Direct, Schedule 1; Rohde Direct, Schedule 1.) 

8. Does Western Wireless owe compensation to Complainants for such traffic terminated during this time?  What are the legal and factual bases for such compensation?

Staff believes that Complainants are entitled to compensation for terminating wireless-originated calls.  Complainants, which build, operate and maintain the local network, have invested capital in creating the local network and incur costs in its operation and maintenance. Complainants have produced evidence in which the Complainants are invoicing Respondents based on a monthly CTUSR supplied by SWBT that identifies Respondents as originating wireless traffic which transits over SWBT’s facilities for termination to Complainants’ exchanges.  (Winberry Direct, Schedule 1; Matzdorff Direct Schedule 1; Cornelius Direct, Schedule 1; Wilbert Direct, Schedule 1, Beier Direct, Schedule 1; Reeter Direct, Schedule 1; Cotton Direct, Schedule 1; Copsey Direct, Schedule 1; Faircloth Direct, Schedule 1; Boyd Direct, Schedule 1; Rohde Direct, Schedule 1.) 

9.
Has SWBT violated the terms of its Commission-approved interconnection agreements with VoiceStream and Western Wireless by allowing them to transit wireless-originated traffic to Complainants in the absence of a compensation or interconnection agreement?


It would be preferable that an IA exists between Complainants and Respondents. However, each respective Complainant established a wireless termination tariff, so a compensation arrangement is in place until such time as an IA is negotiated or arbitrated between VoiceStream and each respective Complainant, and between Western and each respective Complainant.


9. Is SWBT liable for Complainants' wireless tariff charges associated with the traffic VoiceStream and Western Wireless terminated to Complainants?

Staff believes that SWBT should not be liable for any unpaid amounts.  The originating carriers, in this case Respondents, are responsible for the traffic in dispute.  SWBT should not be liable for Complainants' wireless tariff charges associated with the traffic VoiceStream and Western  terminated to Complainants absent a negotiated agreement.  Complainants’ wireless termination service tariffs state that the tariff applies to intraMTA traffic originated by a CMRS provider who is responsible for payment of the traffic.  There is nothing in Complainants’ wireless termination tariffs or in the Report and Order in Commission Case No. TT-2001-139, In the Matter of Mark Twain Rural Telephone Company’s Proposed Tariff to Introduce Its Wireless Termination Service, that suggests SWBT should be liable for this traffic.  (See also, Hughes Rebuttal, p. 10, lines 14-20.)

The Commission has previously declared that SWBT will be secondarily liable for these costs.  In the Report and Order in Commission Case No. TT-97-524, In the Matter of Southwestern Bell Telephone Company’s Tariff Filing to Revise Its Wireless Carrier Interconnection Service Tariff, the Commission stated that “if SWBT knows it will be secondarily liable to the third-party LECs, it will have an incentive to enforce the provisions of its tariff and its interconnection agreements, which require wireless carriers to enter into agreements with third-party LECs.”  (Id. at 21.)  (See also, Scheperle Rebuttal, p. 6, lines 3-6.) This Commission statement suggests SWBT will be liable if a wireless provider fails to adequately compensate the Complainants for terminating wireless-originated traffic.  Since the issuance of the Report and Order in Commission Case No. TT-97-524, the Commission approved twenty-nine (29) wireless termination tariffs (in its Report and Order in Commission Case No. TT-2001-139) and there is nothing in those tariffs suggesting SWBT should be liable for traffic transited.  In fact, the tariffs contemplate traffic blocking by SWBT.  The Commission recognized that an intervening LEC, generally SWBT, must assist the small incumbent LEC in blocking the traffic of a defaulting CMRS provider if the small LEC is unable to discontinue service at its own office.  The Commission also stated “that the requesting small LEC must pay SWBT the cost of blocking the traffic.”  (Id. at 43.)

From Staff’s perspective, if SWBT were to be held liable for any delinquent charges billed to a wireless carrier, then it is unclear to Staff what incentive, if any, a third-party LEC has in getting the traffic blocked.  For these reasons Staff believes that SWBT should not be held liable for the traffic.

CONCLUSION

THEREFORE, Staff prays that the Commission accept its Initial Brief in this matter.








Respectfully submitted,








DANA K. JOYCE








General Counsel








/s/ Bruce H. Bates
____________________________________








Bruce H. Bates


Associate General Counsel



Missouri Bar No. 35442








Attorney for the Staff of the 








Missouri Public Service Commission








P. O. Box 360








Jefferson City, MO 65102








(573) 751-7434 (Telephone)








(573) 751-9285 (Fax)








brucebates@psc.state.mo.us  (e-mail)

Certificate of Service

I hereby certify that copies of the foregoing have been mailed, hand-delivered, transmitted by facsimile or e-mailed to all counsel of record this 12th day of December 2002.








/s/ Bruce H. Bates

____________________________________

PAGE  

2

