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INTRODUCTION

In 2002, Mid-Missouri Telephone Company (“Mid-Missouri”), Alma Telephone Company (“Alma”), Chariton Valley Telephone Corporation (“Chariton”), MoKan Dial, Inc. (“MoKan”), Choctaw Telephone Company (“Choctaw”), Northeast Missouri Rural Telephone Company (“Northeast”) and Modern Telecommunication Company (“Modern”) (collectively, “Petitioners”) filed separate complaint cases that the Commission ultimately consolidated.  Modern and Northeast have merged since this proceeding commenced, so Modern no longer exists as an independent party to this case.  Petitioners are incumbent, small local exchange telecommunications companies (often referred to as “small LECs”) as defined by Sections 386.020(22) and (30) RSMo. (2000), and are Rural Telephone Companies as defined in 47 U.S.C. § 153(37).  


The Petitioners filed complaints against Southwestern Bell Telephone Company, now Southwestern Bell Telephone L.P. d/b/a SBC Missouri (“SBC Missouri”) and Sprint Missouri, Inc. (“Sprint”), two large local exchange telecommunications companies as defined by Section 386.020(20), as well as several commercial mobile radio service (wireless) carriers.   The Commercial Mobile Radio Service (“Wireless” or “CMRS”) carriers in this complaint are considered “telecommunications carriers” as defined in 47 U.S.C. 153(44).  Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket No. 96-98, First Report and Order, 11 FCC Rcd 15499 (1996) (Local Competition Order), p. 496, para. 1041.  Since this proceeding commenced, Sprint and all of the CMRS carriers but United States Cellular Corporation and T-Mobile USA, Inc. have reached comprehensive settlements with the Petitioners, and are no longer parties to this case.

 
Petitioners received information from SBC Missouri characterized as minutes originating from the wireless respondents through SBC Missouri and terminating in the small LECs’ exchanges.  Petitioners then brought this case before the Commission seeking payment of billings for minutes of use at access rates and/or wireless termination tariff rates for intraMTA traffic.


The traffic in question originates with a CMRS customer and is transited through SBC Missouri’s network to terminate in Petitioners’ exchanges.  Several of the Petitioners have Wireless Termination Tariffs, which govern the terms of a portion of the traffic in this complaint.  These complaints have raised questions over which traffic is governed by these tariffs, which traffic is governed by access tariffs, and the appropriate compensation for any traffic not covered by one or the other of these tariffs.  This brief provides the Commission’s Staff’s responses to the issues presented by the parties at the hearing and additional topics the Commission has asked the parties to address.

Executive Summary 

1. For each remaining Wireless Carrier Respondent named in the respective complaints, have each of the Petitioners with Wireless Termination Service Tariffs established that there are any amounts due and owing for traffic that was delivered after the effective date of any of the Wireless Termination Service Tariffs?

The Petitioners provided testimony that amounts are due and owing for traffic delivered after the effective date of Wireless Termination Service Tariffs.  

2. In the absence of a wireless termination service tariff or an interconnection agreement, can Petitioners charge access rates for intraMTA traffic originated by a wireless carrier and transited by a transiting carrier for termination to the Petitioners’ respective networks?

The Commission precluded this based upon its interpretation of the FCC First Report and Order.
  Although the Western District Court of Appeals has reversed that decision and remanded it for further consideration under Missouri law, the appeal process has not yet concluded.  The Commission will likely address this question in the remanded case if the remand stands.

3. For each Wireless Carrier Respondent named in the respective complaints, does the record support a finding that the traffic in dispute is intraMTA wireless traffic?

The parties have provided testimony to indicate traffic is both inter- and intra-MTA for some carriers, and solely intra-MTA for other carriers.  

4. What compensation, if any, is due Petitioners without wireless termination service tariffs or an interconnection agreement for intraMTA traffic originated by wireless carriers and transited by a transiting carrier for termination to the Petitioners’ respective networks after the date of an order by the Commission in this case?

The Commission can only directly address traffic that is the subject of the Petitioners’ complaint here.  The Commission may address traffic terminated after the complaint was filed in a subsequent proceeding.  Although the Western District Court of Appeals has reversed the Commission’s Alma decision, which governed traffic similar to the traffic in this proceeding, and remanded the Alma case for further consideration under Missouri law, the appeal process has not yet concluded.  The Commission will likely address the question of appropriate compensation in the remanded case if the remand stands.  If the Commission determines that access rates are appropriate for all wireless traffic in the remanded Alma case, then the Petitioners need not file additional tariffs and the issue will be resolved.

5. What compensation, if any, is due Petitioners without wireless termination service tariffs or an interconnection agreement for intraMTA traffic originated by wireless carriers and transited by a transiting carrier for termination to the Petitioners’ respective networks prior to the date of an order by the Commission in this case?

Staff recommends the rates given in answer to item 12 below.  These rates are a combination of the transport and switching elements contained in the rates during the time covered by the complaint (Feb. 5, 1998 through Dec. 31, 2001).  The Western District has reversed and remanded the Alma decision for further action, however, and Staff’s recommendation relied extensively on the Commission’s decision in that case.  Although the Western District Court of Appeals has reversed that decision and remanded it for further consideration under Missouri law, the appeal process has not yet concluded.  The Commission will likely address this question in the remanded case if the remand stands.  If the Commission determines that access rates are appropriate for all wireless traffic in the remanded Alma case, then the Petitioners would be entitled to receive those rates for the traffic.

6. For each Wireless Carrier Respondent named in the respective complaints, does the record support a finding that the traffic in dispute is interMTA traffic?

The parties have provided testimony to indicate traffic is both inter- and intra-MTA for some carriers, and solely intra-MTA for other carriers.
7. To the extent that the record supports a finding that any of the traffic in dispute is interMTA traffic for each Wireless Respondent, what amount is due under Petitioners’ applicable Intrastate Access Tariffs?

Each Petitioner should receive its own applicable intrastate access tariff rates for interMTA traffic.

8. Is it appropriate to impose secondary liability on transiting carriers for the traffic in dispute?

No.  The originating carrier (CMRS provider) is responsible for payment of traffic in dispute. 

9. Does the record support a finding that Petitioners are barred from collecting compensation for traffic in dispute under the principles of estoppel, waiver, or any other affirmative defense pled by any of the Wireless Carrier Respondents?

No.

10. Are Petitioners obligated to negotiate interconnection agreements with wireless carriers on an indirect basis that provide for reciprocal compensation for traffic exchanged between their respective networks through a transiting carrier?

Sections 251 and 252 of the Telecommunications Act of 1996 address the obligations for CMRS providers and Petitioners to negotiate.  Section 251(a) requires all telecommunications carrier to interconnect both directly and indirectly.  Section 251(b)(5) requires LECs to establish reciprocal compensation agreements.  Although a rural LEC may impose its exemption under 251(f), that exemption only applies to Section 251(c), and the LEC still must fulfill the requirements of Sections 251(a) and (b).

11. What relevance, if any, do any of the terms and conditions of SBC Missouri’s Wireless Interconnection Tariff (PSC Mo. No. 40) have in connection with the determination of any of the issues in this proceeding?

SBC Missouri’s Wireless Carrier Interconnection Service Tariff states that “wireless carriers shall not send calls to SBC Missouri that terminate in an Other Telecommunications Carriers’ network unless the wireless carrier has entered into an agreement to directly compensate that carrier for the termination of such traffic.”  (P.S.C. Mo. No. 40, Sheet 16.02, Section 6.9).  An Interconnection Agreement between the CMRS provider and SBC Missouri bypasses or overrules the prohibition against wireless carriers sending calls to SBC Missouri that terminates on the networks of “Other Telecommunications Carriers.”  However, at the time the Petitioners filed their complaints, no CMRS provider had established an Interconnection Agreement with Petitioners for compensation; yet parties to the complaints were terminating traffic to Petitioners’ exchanges.

12. Who is responsible to pay compensation due, if any, to the Petitioners for intraMTA traffic terminated prior to the effective date of a Petitioner's Wireless Termination Tariff?

As discussed on p. 17, the CMRS providers are responsible to the Petitioners for intraMTA traffic terminated prior to the effective date of Wireless Termination Tariffs.  Staff recommends that intraMTA wireless originated traffic receive compensation for intraMTA traffic terminated prior to the effective date of Wireless Termination Tariffs as follows: 

Mid-Missouri
$.0548

Chariton
$.0371

Northeast
$.0456

Modern
$.0464

Alma

$.0408

Choctaw
$.0306

MoKan
$.0383

The Western District has reversed and remanded the Alma decision, however, and Staff’s recommendation presumes the existence of the Commission’s decision in that case.  Although the Western District Court of Appeals has reversed that decision and remanded it for further consideration under Missouri law, the appeal process has not yet concluded.  The Commission will likely address this question in the remanded case if the remand stands.  If the Commission determines that access rates are appropriate for all wireless traffic in the remanded Alma case, then the Petitioners would be entitled to receive those rates for the traffic.

13. Should SWBT block uncompensated wireless traffic for which it serves as a transiting carrier?

SBC Missouri may block uncompensated wireless traffic when it serves as a transiting carrier if blocking is consistent with an interconnection agreement between the CMRS provider and SBC Missouri, or as allowed by the wireless termination tariffs, or as ordered by this Commission.

Jurisdiction


In its Order Regarding Subject Matter Jurisdiction of February 14, 2002, this Commission found that:  

[a] complaint may be brought before this Commission by “any corporation or person,” including regulated utilities, against “any corporation, person, or public utility.”  The language is very broad and is clearly intended to extend to entities not subject to Commission regulation.  As long as at least one party, whether a petitioner or a respondent, is a public utility, the Commission has jurisdiction under the law.  Thus, for example, the Commission has jurisdiction over disputes between public utilities and their customers and often hears such cases.  According to the complaints filed in these cases, the respondents are all customers of the petitioners in that they originate or transport traffic intended for termination on the petitioners’ networks, to petitioners’ subscribers.

Order at 4.  The Commission explained in its Order that, although it has no authority to award money to a complainant, it can decide issues concerning the nature of services and rates rendered by Missouri utilities.  Accordingly, the Commission can decide “whether any charges are owed to Petitioners with respect to the traffic in question, and, if so, how the charges are to be calculated.”  Order at 5.
BACKGROUND


After the passage of the 1996 Telecommunications Act, the FCC released its First Report and Order, also referred to as the Local Competition Order, to implement many of the Act’s provisions.
  In that order, the FCC found that wireless companies met the definition of telecommunications carriers and directed that the local calling area of a CMRS provider would be a Major Trading Area, or “MTA.”  Id. at 496, paras. 1036 & 1041.  The FCC found that “traffic to or from a CMRS network that originates or terminates within the same MTA is subject to transport and termination rates under section 251(b)(5), rather than interstate and intrastate access charges.” Id. at 494-5, para. 1036.  The FCC also found that “the reciprocal compensation provision of section 251(b)(5) for transport and termination of traffic do[es] not apply to the transport or termination of interstate or intrastate interexchange traffic.” Id. at 493, para. 1034.  Also, the FCC found that while a CMRS provider is a telecommunications provider, it is not a Local Exchange Carrier, meaning it has the obligations under 251(a) of the Act, but not 251(b) or (c).  Id. at 478 & 479, paras. 1011 & 1012.  The FCC commented that a CMRS provider could request interconnection with an incumbent local exchange carrier under 251(c)(2).  Id. at 477, para. 1009 and following discussion.


In the First Report and Order, the FCC discussed reciprocal compensation:

Section 251(b)(5) provides that all LECs, including incumbent LECs, have the duty to "establish reciprocal compensation arrangements for the transport and termination of telecommunications."  Section 252(d)(2) states that, for the purpose of compliance by an incumbent   LEC with section 251(b)(5), a state commission shall not consider the terms and conditions for reciprocal compensation to be just and reasonable unless such terms and conditions both: (1) provide for the "mutual and reciprocal recovery by each carrier of costs associated with the transport and termination on each carrier's network facilities of calls that originate on the network facilities of the other carrier," and (2) "determine such costs on the basis of a reasonable approximation of the additional costs of terminating such calls." That subsection further provides that the foregoing language shall not be construed "to preclude arrangements that afford the mutual recovery of costs through the offsetting of reciprocal obligations, including arrangements that waive mutual recovery (such as bill and keep arrangements)," or to authorize the Commission or any state to "engage in any rate regulation proceeding to establish with particularity the additional costs of transporting or terminating calls, or require carriers to maintain records with respect to the additional costs of such calls." The legislative history indicates that "mutual and reciprocal recovery of costs . . . may include a range of compensation schemes, such as in-kind exchange of traffic without cash payment (known as bill-and-keep arrangements)."  Id. at 488, para. 1027.

The FCC also described the use of access charges and reciprocal compensation agreements in the same Report and Order:

Access charges were developed to address a situation in which three carriers—typically, the originating LEC, the IXC, and the terminating LEC—collaborate to complete a long-distance call.  As a general matter, in the access charge regime, the long-distance caller pays long-distance charges to the IXC, and the IXC must pay both LECs for originating and terminating access service.  By contrast, reciprocal compensation for transport and termination of calls is intended for a situation in which two carriers collaborate to complete a local call.  In this case, the local caller pays charges to the originating carrier, and the originating carrier must compensate the terminating carrier for completing the call. [Emphasis added]  Id. at 493, para. 1034.

In Case No. TT-97-524, the Missouri Public Service Commission found “that federal law does not prohibit SBC Missouri from realigning its relationship with wireless carriers to provide only a transport function, and that such a realignment should be permitted.”  Report and Order, In the Matter of Southwestern Bell Telephone Company, Case No. TT-97-524, 7 Mo.P.S.C. 38, 53 (Dec. 23, 1997).  In In the Matter of Mark Twain Rural Telephone Company, the Commission addressed the subsequent history of the CMRS-ILEC relationships.  Report and Order, Case No. TT-2001-139, 10 Mo.P.S.C.3d 29 (Feb. 8, 2001) (the “Mark Twain case”).   In the “historical background of the dispute” section of its Order, the Commission states that in the past, SBC Missouri had provided an “end-to-end” service and the Commission had held that SBC Missouri owed access charges to the LEC in whose exchange the call was terminated.  To relieve itself of this burden, SBC Missouri became a transiting carrier and essentially now drops the call off at the doorstep of the LEC rather than pay to take the call to the end consumer.  From the LEC’s perspective, the function that SBC Missouri provides by transiting the traffic is much the same as under the “end-to-end” service, as the calls still come in from SBC Missouri networks.  SBC Missouri charges a lesser rate for this service and it should not transit this traffic unless the CMRS provider has an interconnection agreement with the terminating LEC.  Id. at 37-39; see also, Case No. TT-97-524, Report and Order, 7 Mo. P.S.C. 3d, p. 48-49.  

After recounting this history in Mark Twain, the Commission addressed SBC Missouri’s practice of transiting traffic in the absence of interconnection agreements.   The Commission approved the small ILECs’ wireless termination service tariffs.  The rates established in those tariffs were subordinate to rates established in Commission-approved interconnection and traffic termination agreements.  The Commission allowed a termination tariff for traffic sensitive elements of the switching and transport with a $0.02 adder to contribute for the costs of the local loop.  To support the proposed rates including the adder, the companies provided forward-looking cost data that generated generally higher rates than the rates in the existing wireless termination tariffs.  The wireless termination tariffs applied only to intraMTA wireless to wireline traffic that is transited by an intervening LEC.  Mark Twain, 10 Mo.P.S.C. 3d at 41-42.  The Commission concluded that the federal provisions of the Telecommunications Act did not apply to the wireless termination tariffs when no reciprocal compensation arrangements had been reached.  Id. at 45.  On appeal of the Commission’s Mark Twain decision, the Court of Appeals affirmed the conclusion that the Act’s reciprocal compensation arrangements were inapplicable because no agreements were ever entered into by the wireless companies and small ILECs.
      

To accommodate the post-1996 environment and maintain the situation as it existed prior to the FCC’s Report and Order, the LECs attempted to revise their access tariffs to apply access rates to all traffic coming into their exchange and broadened their language to apply to the SBC Missouri transiting traffic.  The Commission rejected these tariffs because they imposed access rates on CMRS local traffic.  Report and Order, In the Matter of Alma Telephone Company, Case No. TT-99-428 (the “Alma case”). 
  The Commission’s decision to reject the tariffs was based on the FCC orders finding that local wireless (intra-MTA) calls are not subject to switched access charges because access is generally applicable to toll traffic only.
  The tariffs at issue in the Alma case specifically addressed a call that would originate from a CMRS provider, transit SBC Missouri’s network and terminate in the ILEC’s exchange, including traffic traveling on an intra-MTA basis.  Id., 8 Mo.P.S.C.3d at 525 (the language is the same in the Amended Report and Order).

On appeal, the Western District Court of Appeals reversed the Commission’s rejection and held that the amended tariffs setting the rate for transited traffic at access rates contained a subordination clause that avoids any conflict with federal law.  Alma Telephone Co. et. al. v. Pub. Serv. Comm’n, et al., Case No. WD62961 (October 5, 2004).  The subordination clause states that access rates apply “until and unless superseded by an agreement approved pursuant to the provisions of 47 U.S.C. 252.”  The Western District remanded the case to the Commission, stating:

The Commission erroneously determined that the amended switched access tariffs were preempted by federal law. The subordination clause in the amended tariffs avoids any conflict with the federal Act and yet preserves the option of the wireless companies to invoke federal law if they desire to have it applied. Given the language of the amendment and the Commission's history of approving access charges on intraMTA traffic under its state regulatory authority, the rejection of the amended tariffs was neither lawful nor reasonable. … No reasonable explanation is offered here as to why the rural companies ' amended access tariffs could not be similarly approved until negotiated rates are in effect.  We reverse the Amended Report and Order and remand the amended tariffs for further consideration in light of the Commission's state regulatory authority.

Id., Slip.Op. at 10-11.  As of the date this brief is filed, the Western District’s remand has not yet become final, however, and may be subject to motions for rehearing or transfer.  Until the decision becomes final, the existing principles remain in place, but the ultimate disposition of the Alma decision remains uncertain.  Staff’s recommendations in the proceedings in this matter in 2002, as well as in 2004, presumed the existence of the Commission’s Alma decision, and the Commission’s ultimate decision in the Alma case may require modifications in those recommendations.

ARGUMENT

First Hearing.

Issue 1 – Traffic subject to a Wireless Termination Tariff.

1.
For each Wireless Carrier Respondent named in the respective complaints, have each of the Petitioners with Wireless Termination Service Tariffs established that there are any amounts due and owing for traffic that was delivered after the effective date of any of the Wireless Termination Service Tariffs?

In the first hearing, the Petitioners provided evidence that amounts are due and owing for traffic delivered after the effective date of Wireless Termination Service Tariffs.  See, e.g., Ex. 7 at 8, lines 5-14 and Schedule 1 (testimony of Donald Stowell on behalf of MoKan and Choctaw); Ex. 9 at 7, line 15 – through 8, line 1 and Schedule 1 (testimony of Oral Glasco on behalf of Alma Telephone Company).  Since the first hearing concluded, certain wireless carriers (including Cingular, Sprint PCS, and Western Wireless) reached settlements covering all wireless-originated traffic from February 5, 1998 through December 31, 2001 (the period addressed by the complaints).  This includes traffic delivered to Alma, Choctaw and MoKan (the Petitioners establishing Wireless Termination Tariffs during the period of the complaint) after each company established a Wireless Termination Tariff in February 2001.  Staff understands US Cellular and T-Mobile may still owe Alma, Choctaw and MoKan for traffic delivered after each of these ILECs established a Wireless Termination Tariff.  Tr. at 1381.  Going forward, Alma, Choctaw and MoKan have applicable tariffs (“Wireless Termination Service Tariff,” approved February 2001) on file and approved by the Commission for intraMTA traffic terminated on their networks.  The utilities before the Commission have a right to fair and reasonable return on their investment.  State ex. rel. Missouri Public Service Co. v. Fraas, 627 S.W.2d 882 (Mo.App. W.D. 1981).  Alma, Choctaw and MoKan have built, invested in capital and incur costs in operating and maintaining their local network and are entitled to compensation for terminating wireless-originated traffic on their respective network(s), and should be compensated at the tariffed rate for the traffic they have terminated.

Issue 2 – Traffic not subject to a Wireless Termination Tariff.

2.
In the absence of a wireless termination service tariff or an interconnection agreement, can Petitioners charge access rates for intraMTA traffic originated by wireless carriers and transited by a transiting carrier for termination to the Petitioners’ respective networks?

Staff has recommended in this proceeding that the Petitioners may not charge access rates for intraMTA traffic originated by wireless carriers and transited by a transiting carrier.  This position was derived from the Commission’s decision in the Alma case.  In its Conclusions of Law in that case, the Commission had found that (1) local traffic is not subject to switched access charges; and (2) wireless traffic to and from a wireless network that originates and terminates within the same MTA is local traffic, regardless of the number of carriers involved. Alma, 8 Mo.P.S.C. at 527 (the Amended Report and Order did not alter this language).  Also in the Alma case, the Commission stated that “[i]n the First Report and Order, the FCC made it abundantly clear that access charges do not apply to local traffic exchanged between LECs and CMRS providers.”  Id. at 526 (the Amended Report and Order did not alter this).  The FCC states in its First Report and Order that intraMTA traffic is not subject to access charges unless carried by an interexchange carrier.  (para. 1023, quoted at Ex. 12, Rebuttal Testimony of Michael Scheperle, page 13, lines 12-29).  Therefore, the FCC under federal law, and this Commission in its decision in the Alma case, have ruled that intraMTA traffic is not subject to access charges.

In light of the Commission’s decision in the Alma case that intraMTA traffic should not be subject to access charges, Staff recommends that the Commission order Chariton and Northeast to file Wireless Termination Tariffs to resolve this situation into the future for intraMTA traffic.  In the first hearing in this case, Staff recommended that Mid-Missouri, Northeast and Chariton file Wireless Termination Tariffs.  Since that recommendation, the Commission has approved a Wireless Termination Tariff for Mid-Missouri (August 2003).  Missouri law provides that for every service offered by a carrier that there will be a tariffed rate established.  Section 392.220.1 RSMo (2000).  If the carrier is offering a service and does not have a rate, the Commission, by ordering the carrier to file a tariff, would be enforcing the statute.  There is no question that Chariton and Northeast are terminating both intraMTA traffic and interMTA traffic.  A Wireless Termination Service Tariff filing by Chariton and Northeast would also satisfy many of the questions and problems that arise from ongoing attempts to collect access on wireless-originated traffic transited by SBC Missouri for intraMTA traffic.

As noted in the Background section above, the Commission’s Alma decision has been reversed and remanded to the Commission for further consideration solely under Missouri law by the Western District Court of Appeals in an opinion that has not yet become final.  The Commission’s decision in a remanded matter, should the remand ultimately take place, may alter Staff’s recommendations in this matter. 

3.
For each Wireless Carrier Respondent named in the respective complaints, does the record support a finding that the traffic in dispute is intraMTA wireless traffic?

Not necessarily. Staff has consistently supported the concept that the wireless provider and the terminating company should negotiate and agree to interMTA/interMTA factors. Wireless-originated traffic is either intraMTA or interMTA.  In fact, the wireless providers and Petitioners have agreed to all factors except the factor between T-Mobile and Chariton and the factor between T-Mobile and Northeast. The development of interMTA/intraMTA factors traffic routed from T-Mobile to Chariton and Northeast is discussed below under “Second Hearing issues.”

 4.
What compensation, if any, is due Petitioners without wireless termination service tariffs or an interconnection agreement for intraMTA traffic originated by wireless carriers and transited by a transiting carrier for termination to the Petitioners’ respective networks after the date of an order by the Commission in this case?

The Petitioners’ Complaint only addresses traffic originated by a wireless carrier transited by SBC Missouri and terminated to the Petitioners’ networks for the period February 5, 1998 through December 31, 2001.  From Staff’s perspective, an order by the Commission could only address traffic terminated during this period.  The question above raises the question of appropriate compensation for intraMTA traffic after the date of an order by the Commission in this case.  In answering this question, Staff makes a recommendation on a prospective basis for intraMTA traffic. 

Currently, four of the Petitioners have an approved Wireless Termination Tariff (Alma, Choctaw, MoKan effective February 2001 and Mid-Missouri effective August 2003). Therefore, Staff recommends that the Commission order Chariton and Northeast to file a Wireless Termination Service Tariff as well.  In that case, Chariton and Northeast would have tariffs to apply to intraMTA traffic in the future.  Staff has suggested language in Schedule 1 of Ex. 11 (Rebuttal Testimony of Michael Scheperle).  

As stated in the response to Issue 2 above, in the first hearing in this case, Staff recommended that Mid-Missouri, Northeast and Chariton file a Wireless Termination Tariff. Since that recommendation, the Commission has approved a Wireless Termination Tariff for Mid-Missouri (in August 2003).  The filing of a Wireless Termination Service Tariff by Chariton and Northeast would also address many of the questions and problems that arise from continued attempts to collect access rates for intraMTA, CMRS-originated traffic transited by SBC Missouri. 

5.
What compensation, if any, is due Petitioners without wireless termination service tariffs or an interconnection agreement for intraMTA traffic originated by wireless carriers and transited by a transiting carrier for termination to the Petitioners’ respective networks prior to the date of an order by the Commission in this case?

As noted above, the Petitioners’ complaints only address traffic originated by a wireless carrier transited by SBC Missouri and terminated to the Petitioners’ networks for the period February 5, 1998 through December 31, 2001.  From Staff’s perspective, an order by the Commission could only address traffic during that period.  As discussed by the Commission in its Order Regarding Subject Matter Jurisdiction in this case, “[i]n Missouri, the concept of subject matter jurisdiction extends to and encompasses the relief demanded.”  Order at 4.  Likewise, if relief has not been demanded for traffic routed after the complaints were filed, the Commission cannot address the problem other than by establishing an analytical framework it may use in the future.  

Thus, the Commission may address compensation for intraMTA traffic prior to the date of an order by the Commission in this case.  At this point, due to settlements among the parties, the Commission need only rule upon compensation for disputed intraMTA traffic from February 5, 1998 through December 31, 2001 routed to Petitioners without a Wireless Termination Tariff during the period of the Complaint (i.e., Chariton and Northeast). Some wireless carriers (i.e., Cingular, Sprint PCS, and , Western Wireless) have settled this issue with these Petitioners.  However, compensation amounts for T-Mobile and US Cellular for intraMTA traffic between February 5, 1998 and December 31, 2001 are still an issue, so the question remains for disposition.
Staff believes that all parties agree the Petitioners are entitled to compensation for terminating wireless-originated traffic on their respective networks (Ex. 11 at 5, Scheperle Rebuttal Testimony). The Petitioners, who build, operate and maintain the local network, have invested capital in creating the local network and incur costs in operating and maintaining it.  Id.  The traffic subject to the Petitioner’s complaint has been delivered by the wireless providers (i.e., T-Mobile, US Cellular) to SBC Missouri through individual interconnection agreements between T-Mobile and SBC Missouri (Ex. 37) and US Cellular and SBC Missouri (Ex. 34), then transited to SBC Missouri and terminated to “Third Party Providers” (i.e., Petitioners).  In the agreements between T-Mobile and SBC Missouri and US Cellular and SBC Missouri, Section 3.1.3 states that “the parties agree to enter into their own agreements with Third Party Providers.” Staff interprets this to mean that T-Mobile and US Cellular should enter into their own agreement with the Petitioners.  

Under the Commission’s decision in the Alma case, the Petitioners were not entitled to access rates for the traffic routed by the CMRS providers.  That determination has been reversed and remanded, though subject to post-opinion motions.  Operating under the principles established in the original Alma decision, Staff has recommended that Chariton and Northeast are entitled to receive a switching component and a transport component for terminating the traffic as stated below:

                    Chariton       $.0371

                    Northeast     $.0456

(Tr. 1573-75; 1581).  These rates are the sum of the switching and transport components.  The reciprocal compensation rules of the FCC suggest the Commission can consider these elements.  First Report and Order, at p. 505, para. 1057.  The FCC in its First Report and Order indicated that forbearing local loop charges may be appropriate at paragraph 1057:

We find that, once a call has been delivered to the incumbent LEC end office serving the called party, the "additional cost" to the LEC of terminating a call that originates on a competing carrier's network primarily consists of the traffic-sensitive component of local switching. The network elements involved with the termination of traffic include the end-office switch and local loop. The costs of local loops and line ports associated with local switches do not vary in proportion to the number of calls terminated over these facilities. We conclude that such non-traffic sensitive costs should not be considered "additional costs" when a LEC terminates a call that originated on the network of a competing carrier.

However, the Commission’s ultimate determination on the appropriate rate to apply to intraMTA traffic in the remanded Alma case will govern the rate of compensation that the Petitioners receive here.


Questions of retroactive ratemaking were raised in the hearing by some parties.  The Commission should not find retroactive ratemaking where Staff’s recommendation is derived from adding two components of the access rates that were present in tariffs at the time.  As the rates were in tariffs at the time, by their very nature the rates are not retroactive. 
6.
For each Wireless Carrier Respondent named in the respective complaints, does the record support a finding that the traffic in dispute is interMTA traffic?

The appropriate answer for this question is the same as the one outlined above for intraMTA traffic:  not necessarily.  Staff has consistently supported the concept that the wireless provider and the terminating company should negotiate and agree to interMTA factors. Wireless-originated traffic is either intraMTA or interMTA.  In fact, all wireless providers and Petitioners have agreed to interMTA factors except the factor between T-Mobile and Chariton and the factor between T-Mobile and Northeast. The development of interMTA/intraMTA factors for traffic routed from T-Mobile to Chariton and Northeast is discussed below under “Second Hearing issues.”

7.
To the extent that the record supports a finding that any of the traffic in dispute is interMTA traffic for each Wireless Respondent, what amount is due under Petitioners’ applicable Intrastate Access Tariffs?

Each Petitioner should receive its own applicable access tariff rates for interMTA traffic.  

8.
Is it appropriate to impose secondary liability on transiting carriers for the traffic in dispute?

No.  The originating carrier (here, the CMRS provider) is responsible for payment of the traffic in dispute.  Staff supports the industry standard where the “calling-party’s-network-pays” whether a LEC, IXC or CMRS provider.  (Ex. 310, Additional Surrebuttal Testimony of Michael Scheperle, page 7).

The Commission has implied in the past that SBC Missouri will be secondarily liable, when it stated, “. . . if [SBC Missouri] knows it will be secondarily liable to the third-party LECs, it will have an incentive to enforce the provisions of its tariff and its interconnection agreements, which require wireless carriers to enter into agreements with third-party LECs.”  Southwestern Bell, Case No. TT-97-524, 7 Mo.P.S.C.3d at 51.  This Commission statement suggests SBC Missouri would be liable if a wireless provider fails to adequately compensate a Petitioner for terminating wireless originated traffic.  However, in the Mark Twain case, the Commission approved twenty-nine wireless termination tariffs that had absolutely no suggestion that SBC Missouri was liable for transited traffic.  In fact, the tariffs approved by the Commission contemplated traffic blocking by SBC Missouri.  The Commission recognized that an intervening LEC, generally SBC Missouri, must assist the small incumbent LEC in blocking the traffic of a defaulting CMRS provider if the small LEC is unable to discontinue service at its own office.  The Commission also stated “. . . the requesting small LEC must pay [SBC Missouri] the cost of blocking the traffic. . . ”  Mark Twain, 10 Mo.P.S.C.3d at 53.  Likewise, in Case No. TC-2001-20, the Commission allowed SBC Missouri to block uncompensated traffic to Mid-Missouri Telephone Company (a complainant in this case).  Southwestern Bell, 9 Mo.P.S.C.3d 207, 209 (July 18, 2000). 

Staff recommends that in situations where a CMRS provider does not pay for traffic to a LEC, traffic blocking is a preferable solution.  As the Commission has approved tariffs that do not indicate that SBC Missouri has having secondary liability and contain the authority to block traffic, SBC Missouri should not be held liable for the traffic.

9.
Does the record support a finding that Petitioners are barred from collecting compensation for traffic in dispute under the principles of estoppel, waiver, or any other affirmative defense pled by any of the Wireless Carrier Respondents?

The Commission should not find that the Petitioners are barred from collecting compensation for traffic in dispute under the principles of estoppel, waiver, or any other affirmative defense.  
Both waiver and estoppel are affirmative defenses in ordinary civil actions. Mo.R.C.P. 55.08.  Missouri courts have ordinarily followed the rule that the party asserting the affirmative of an issue has the burden of proof.  Brown v. Sloan's Moving & Storage Company, 274 S.W.2d 310, 313 (Mo.1954).  (For a discussion of applicability to administrative law, see In Re Kansas City Power and Light Company, 28 Mo. P.S.C. (N.S.) 228, 376 (Apr. 23, 1986).  Petitioners have introduced evidence that they have requested SBC Missouri to cease sending them traffic from a CMRS provider without an existing agreement between petitioners and that CMRS provider.  Prior to the delivery of the traffic at issue, the Commission had ordered SBC Missouri to amend its tariff to add language that carriers are not to send traffic absent an agreement to directly compensate the terminating LEC.  Southwestern Bell, Case No. TT-97-524, 7 Mo.P.S.C. 3d at 51.  The CMRS providers sent the traffic in question to the Petitioners without an agreement with the Petitioners to directly compensate the Petitioners.  In contrast, this traffic was sent pursuant to interconnection agreements between SBC Missouri and the CMRS providers.  The interconnection agreements between SBC Missouri and the CMRS providers allow traffic to be sent.  

In general, the negotiations of the Petitioners and CMRS providers can be summarized as follows:  The CMRS providers contacted the Petitioners to discuss the possibility of negotiating.  The Petitioners replied they wanted direct connection and brought up the possibility of a rural exemption to the duties of interconnecting.  The CMRS providers did not actively pursue the issue.  The problem as Staff sees it is that neither party had a strong interest in negotiating.  Defenses such as estoppel and waiver are equitable defenses, and "one who has engaged in inequitable activity regarding the very matter for which he seeks relief will find his action barred by his own misconduct."   Warren v. Warren, 784 S.W.2d 247 (Mo.App. 1989) (citing Mahaffy v. City of Woodson Terrace, 609 S.W.2d 233, 238[9] (Mo.App.1980)).   "It is a well recognized rule that equity will not aid a party who comes into court with unclean hands ... Such conduct as will disqualify a party from equitable relief need not be fraudulent, but simply indicative of a lack of good faith in the subject matter of the suit."  Hardesty v. Mr. Cribbin's Old House, Inc., 679 S.W.2d 343, 348 (Mo.App.1984).   These principles apply to the party asserting the defense as well.  The Commission can find that both the CMRS providers and the Petitioners have had a role in the failure to reach a compensation agreement, and therefore, the estoppel, waiver, or other affirmative defenses fail. 

10.
Are Petitioners obligated to negotiate interconnection agreements with wireless carriers on an indirect basis that provide for reciprocal compensation for traffic exchanged between their respective networks through a transiting carrier?

The Petitioners are without power under the 1996 Act to force the CMRS provider to negotiate and interconnect.  47 U.S.C. §§ 251(b) and (c).  Also, the CMRS providers do not have to establish reciprocal compensation arrangements, as they are not LECs and, therefore, do not have that duty under Section 251(b)(5) of the Act.  The Petitioners as LECs, however, do have a duty to establish reciprocal compensation arrangements under that section of the 1996 Act and the Commission may find that they have failed in this duty.  Further, under the SBC Missouri tariff and interconnection agreements with the CMRS providers, the CMRS providers were obligated to reach interconnection agreements with the LEC before sending the traffic.  Southwestern Bell Telephone, 7 Mo.P.S.C.3d at 51.  Even without such an agreement, the CMRS providers historically continued to send traffic, and this traffic became the subject of this case.  See, Mark Twain, 10 Mo.P.S.C.3d at 39.  

The CMRS providers have the authority to request negotiations under the 1996 Act, which requires the Petitioners and CMRS providers to participate in negotiation and arbitration proceedings for interconnection.  47 U.S.C. §§ 251(a), (b) and (c).  The Petitioners may claim a rural exemption under 47 U.S.C. § 251(f)(1)(A), and need not negotiate, but the continued enforcement and extent of that exemption is within the purview of this Commission.  The CMRS providers could have requested an arbitrated interconnection agreement under the 1996 Act if negotiations failed.  47 U.S.C. § 252(b).  If the CMRS providers would have requested arbitration, this Commission could have considered the appropriate rate for termination long ago.

11.
What, if any, relevance do any of the terms and conditions of Southwestern Bell Telephone Company’s Wireless Interconnection Tariff (PSC Mo. No. 40) have in connection with the determination of any of the issues in this proceeding?

SBC Missouri’s Wireless Carrier Interconnection Service tariff states that “wireless carriers shall not send calls to SBC Missouri that terminate in an Other Telecommunications Carriers’ network unless the wireless carrier has entered into an agreement to directly compensate that carrier for the termination of such traffic.” (PSC Mo. No. 40, sheet 16.02, Section 6.9.)  However, CMRS providers originated the wireless-originated traffic in this complaint case.    The traffic then transited the SBC Missouri system and terminated to the Petitioners’ networks under the contractual terms of interconnection agreements.  These agreements are between the CMRS provider and SBC Missouri, but address traffic delivered to third-party providers (Petitioners).  Such agreements bypass or overrule the prohibition in SBC Missouri’s wireless interconnection tariff against wireless carriers sending calls to SBC Missouri that terminate in “Other Telecommunications Carriers” networks.  

However, the interconnection agreements between the wireless companies (i.e., Cingular, Sprint PCS, US Cellular, T-Mobile, Western Wireless) and SBC Missouri (here, the transiting carrier) also contemplate agreements between the wireless company originating the traffic and the small LEC (i.e., Petitioners) terminating the traffic.  Specifically, each interconnection agreement states in Section 3.1.3, Traffic To Third Party Providers,  “… The Parties agree to enter into their own agreements with Third Party Providers …” (Information contained in Exhibits 34, 36, 37 and 38: Section 3.1.3) (Ex. 309, Additional Rebuttal Testimony of Michael Scheperle, page 12).

12.
Who is responsible to pay compensation due, if any, to the Petitioners for intraMTA traffic terminated prior to the effective date of a Petitioner’s Wireless Termination Tariff?

As discussed above, the CMRS providers are responsible to pay compensation to the Petitioners for intraMTA traffic terminated prior to the effective date of Wireless Termination Tariffs.  Staff recommends that Petitioners receive compensation for intraMTA traffic terminated prior to the effective date of Wireless Termination Tariffs as follows:

Mid-Missouri
$.0548

Chariton
$.0371

Northeast
$.0456

Modern
$.0464

Alma

$.0408

Choctaw
$.0306

MoKan
$.0383

13.
Should SWBT block uncompensated wireless traffic for which it serves as a transiting carrier?

SBC Missouri may block uncompensated wireless traffic when it serves as a transiting carrier if blocking is consistent with an interconnection agreement between the CMRS provider and SBC Missouri, or as allowed by the wireless termination tariffs, or as ordered by this Commission.
Additional Questions – First Hearing.

At the first hearing on August 5-8, 2002, the Commission directed the parties to answer three additional questions beyond the issues previously presented in the briefs.  Those questions and Staff’s answers are:

I.
Can this Commission order negotiations between telecommunications carriers?  No, this Commission cannot order negotiations between telecommunications carriers.  Section 252(a)(1) of the 1996 Act addresses voluntary negotiations.  The Act does not contemplate involuntary negotiations.  If a party is unable to draw another to the bargaining table, Section 252(b) of the 1996 Act provides for a compulsory arbitration.  Under state law, Section 386.410 provides that the Commission can adopt rules of procedure.  The Commission has adopted 4 CSR 240-2.125, Procedures for Alternative Dispute Resolution.  Although the Commission rule allows for ordered mediation, it does not call for ordered negotiation.  Negotiation occurs only when the parties agree to it.   

II.
Can the Commission order companies to have interconnection agreements?  The Commission has already approved the requirement that the wireless companies have an interconnection agreement before sending traffic to the Petitioners by indicating its approval of proposed SBC Missouri tariffs in Southwestern Bell, Case No. TT-97-524, 7 Mo.P.S.C.3d at 51-52.  The legality of the order was or should have been argued in the previous case and if not, the parties should be bound by the Commission decision.  Section 251(a)(1) requires the parties to interconnect, and the Petitioners (as ILECs) and CMRS providers (as requesting telecommunications carriers) have the additional duty under Section 251(c)(1) to further interconnection by negotiating in good faith. 

III.
Can the Commission unilaterally modify tariffs?  The Commission is given authority to accept, suspend and reject tariffs.  Section 392.230.3.  Although the legislature has not explicitly authorized the Commission to modify tariffs, the Commission in its rejections often provides its reasoning for such rejections and suggestions of modifications that may lead to approval.  The Commission does have the authority, however, to determine and set just and reasonable rates under Section 392.240.1.  When these sections are read together, it is reasonable that the Commission can unilaterally modify tariffs, whether pending or in effect. 

Second Hearing.

I. - Unopposed InterMTA Factors.

a.
The interMTA factors listed below were negotiated and agreed to between the respective parties and are not opposed by any party. Should the Commission adopt these factors for the purpose of determining interMTA traffic in this Complaint case? 
Mid-Missouri Tel. Co. and Sprint PCS           Stipulated Factor 43%

Alma Tel. Co. and Sprint PCS                        Stipulated Factor 10%

MoKan Dial, Inc. and Sprint PCS                   Stipulated Factor 0%

Alma Tel. Co. and Western Wireless              Stipulated Factor 2.5%

MoKan Dial, Inc. and Western Wireless         Stipulated Factor 2.5%

The unopposed stipulated factors outlined above are no longer an issue in this case and therefore the Commission need not address them.

b.
The interMTA factors listed below have been proposed by three Complainants and are not opposed by any party. Should the Commission adopt these factors for the purpose of determining interMTA traffic in this Complaint case?

Alma Tel Co and Cingular                  Factor 0%

Alma Tel Co and US Cellular             Factor 0%

Alma Tel Co and T-Mobile                 Factor 0%

Alma Tel Co and Western Wireless    Factor 0%

Choctaw Tel Co and Cingular             Factor 0%

Choctaw Tel Co and US Cellular        Factor 0%

MoKan Dial, Inc. and Cingular           Factor 0%

MoKan Dial, Inc. and US Cellular      Factor 0%

MoKan Dial, Inc.and T-Mobile           Factor 0%

Yes.  In this case, Alma, Choctaw and MoKan filed a notice that each company would accept a 0% interMTA factor from wireless providers except where there is a stipulation between the parties.  InterMTA traffic is billed under the Complainants’ access tariffs.  IntraMTA traffic is billed under the wireless termination tariffs.  The intraMTA tariff rate under the wireless termination tariff is less than the switched access tariffed rates for interMTA traffic.  No party opposes the proposed interMTA factors. Therefore, Staff does not believe it is discriminatory or unreasonable to the wireless provider to apply a factor of 0% to interMTA traffic. 

During the second hearing (September 2004), the parties reported that certain wireless carriers (including Cingular and Western Wireless, mentioned above) reached amount settlements for all wireless-originated traffic from February 5, 1998 through December 31, 2001 (period of complaint).  Therefore, the unopposed factors listed above for Cingular and Western Wireless are no longer an issue in this case and the Commission need not address them.
II. - Contested InterMTA factors

InterMTA factors have not been agreed to between the following Complainants and Respondents wireless carriers. The factors proposed by Complainants are opposed by Respondent wireless carriers and SBC Missouri. What factors should be adopted based upon the evidence for traffic between the following petitioners and wireless carrier respondents?
Mid-Missouri Tel. Co. and Cingular Wireless LLC: Cingular dismissed from case.

Chariton Valley Tel. Corp. and Cingular Wireless LLC: Cingular dismissed from case.

Northeast Missouri Rural Tel. Co. and Cingular Wireless LLC: Cingular dismissed from case.  

Chariton Valley Tel. Corp. and Sprint Spectrum LP d/b/a Sprint PCS: Sprint PCS dismissed from case.  

Northeast Missouri Rural Tel. Co. and Sprint Spectrum LP d/b/a Sprint PCS: Sprint PCS dismissed from case.  

Chariton Valley Tel. Corp. and Unites States Cellular Corporation:  26% (Negotiated and agreed to by Chariton and US Cellular) (Staff supports interMTA factors negotiated between the Parties).

Northeast Missouri Rural Tel. Co. and United States Cellular Corporation:  22.5% (Negotiated and agreed to by Northeast and US Cellular) (Staff supports interMTA factors negotiated between the Parties).

Chariton Valley Tel. Corp. and T-Mobile USA, Inc.:  41% (Staff recommendation).

Northeast Missouri Rural Tel. Co. and T-Mobile USA, Inc.:  38% (Staff recommendation).

Chariton Valley Tel. Corp. and Western Wireless Corp.:  Western Wireless Corp. dismissed from case. 

Northeast Missouri Rural Tel. Co. and Western Wireless Corp.: Western Wireless Corp. dismissed from case.  

During the second hearing (September 2004), Petitioners reported that certain wireless carriers (i.e., Cingular, Sprint PCS and Western Wireless, mentioned above) reached amount settlements for all wireless-originated traffic from February 5, 1998 through December 31, 2001.  As a result, the contested interMTA factors listed above for Cingular, Sprint PCS and Western Wireless are no longer at issue in this case.  Furthermore, the parties reported that US Cellular had negotiated and agreed to interMTA factors as listed above. Staff supports the parties agreeing to interMTA factors.

The second hearing was conducted to ascertain interMTA factors between Chariton and T-Mobile, and Northeast and T-Mobile. Two proposals were presented to the Commission for its consideration.  The Commission will no doubt note that T-Mobile did not present any testimony (proposal) for consideration. Therefore, the proposals before the Commission are from Staff and the Petitioners (Chariton and Northeast).  

Mr. Biere submitted testimony outlining the recommendation by Chariton Valley based on a sample two month period of November and December 2001 period (which are in the period of the complaint).  Exs. 301 and 302, esp. Schedule 3.  In Staff’s opinion, the study is reasonable except for a major concern highlighted by Exhibit 303HC.  After receiving the proposal by Mr. Biere, Staff witness Scheperle performed a reasonable analysis comparing Mr. Biere’s minutes of use for November and December 2001 to a Cellular Transiting Usage Summary Report (CTUSR) generated by Southwestern Bell for traffic terminating by Chariton Valley originating from T-Mobile. The CTUSRs are monthly information and the two monthly reports covered the period November 5, 2001 through January 4, 2002.  The CTUSRs are for a two-month period but are not based on calendar months, unlike the data in Mr. Biere’s schedule.  As a result, the minutes of use may vary slightly but not significantly.  However, as outlined in Exhibit 303 HC, the minutes of use vary by over twice the volume of minutes reported by Mr. Biere.  See also Tr. 1424-25.  This large discrepancy is unacceptable to Staff. Therefore, Staff provides a different recommendation for Commission consideration (discussed below).

Mr. Godfrey submitted testimony outlining the recommendation by Northeast based on a sample three month period of October through December 2001 period (the last three months in the period covered by the complaint).  Ex. 307, esp. Schedule 4.  Again, in Staff’s opinion the study is reasonable except for a major concern highlighted by Staff Exhibit 308 HC.  After reviewing the proposal by Mr. Godfrey, Staff witness Scheperle compared Mr. Godfrey’s minutes of use for October through December 2001 to a CTUSR generated by Southwestern Bell for traffic terminating by Northeast originating from T-Mobile.  The CTUSRs are monthly information and the three monthly reports covered the period October 5, 2001 through January 4, 2002. The CTUSRs are for a three-month period but are not based on calendar months, unlike the data in Mr. Godfrey’s schedule.  As a result, the minutes of use may vary slightly but not significantly. However, as outlined in Exhibit 308 HC, the minutes of use vary by over 88% compared to the volume of minutes reported by Mr. Godfrey. This large discrepancy is unacceptable to Staff. Therefore, Staff made another recommendation for Commission consideration (discussed below). 

In Staff witness Scheperle’s Additional Rebuttal Testimony, Mr. Scheperle outlined four options for solving the jurisdiction of the traffic.  Ex. 309, pp. 6-7.  Mr. Scheperle’s four options follow a progressive order where interMTA factors may be developed on the best information available or on the possibility that two parties may agree on an interMTA factor.  Mr. Scheperle developed interMTA factors as a fourth option where options one, two or three are not available or he believes the interMTA factor proposals by other parties are not realistic.  Specifically, Mr. Scheperle developed interMTA factors on the probability that a wireless-originated call in an MTA area would terminate in a different MTA area.  Through data requests, Staff obtained information on wireless providers’ cell sites in Missouri and Petitioners’ access lines in MTA areas.  Staff also obtained an explanation of how a wireless-originated call is routed to a cell site, to a mobile switching center of the wireless provider; to a transiting carrier (i.e., Southwestern Bell) tandem switch or end office, and to a terminating LEC (Complainants network).  Through this information, Staff developed interMTA factors on the probability of a call originating in an MTA area and terminating in another MTA area based on the cell sites MTA area and the access line MTA area (Ex. 309, Additional Rebuttal Testimony of Michael Scheperle, Schedules 4, 5 and 6).

III. - Burden of Proof.
Who has the burden of proof on the interMTA factors that will be used for the purpose of determining interMTA traffic in this complaint case? 

In complaint cases, the burden of proof lies upon the Complainant to prove its allegations.  However, Staff believes that circumstances in this case are unique and the wireless providers are in the best position to present evidence regarding the interMTA factors.  “This comports with the longstanding principle in Missouri and other jurisdictions that the burden of proof, of establishing the truth of a given proposition of fact essential to a cause of action, rests with the party who asserts the affirmative of the issue, unless the facts are peculiarly within the knowledge of the opposing party.”  Kennedy v. Fournie, 898 S.W.2d 672, 680 (Mo.App. E.D. 1995), citing to Dycus v. Cross, 869 S.W.2d 745, 749 (Mo.banc 1994); Anchor Centre Partners v. Mercantile Bank, 803 S.W.2d 23, 30 (Mo. banc 1991); 29 Am.Jur.2d, Evidence § 157-158.

Accordingly, as the Complainants have made a showing of the circumstances of the complaint demonstrating an entitlement to payment for traffic borne, the burden of evidentiary production on this topic falls upon the party best able to demonstrate the way the payment should be allocated:  the wireless providers.  The wireless providers deliver the traffic to SBC through interconnection agreements between the wireless providers and SBC.  Then SBC delivers the traffic to the Complainants network for termination.  The interconnection agreements between the wireless provider and SBC include Section 3.1.3, addressing traffic to third party providers (i.e., Complainants’ networks) which states:  “the parties agree to enter into their own agreements with Third Party Providers.”  Staff interprets this to mean that the wireless provider is to enter into its own agreements with the Complainants.  Staff believes that one component of that agreement would be the breakdown of traffic between intraMTA and interMTA.  Without input from the wireless providers through this agreement or otherwise, it is unclear how the Complainants are to know whether a call is interMTA or intraMTA and Complainants have no way to determine how to divide the calls to recover charges from the parties responsible for paying those charges.

CONCLUSION

Wherefore, the Staff of the Commission requests that the Commission (1) determine the appropriate rate for Petitioners’ traffic originating from the wireless respondents through SBC Missouri and terminating in the small LECs’ exchanges; and (2) determine the appropriate factors to apply to that traffic to determine the proportion of traffic between interMTA and intraMTA.
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� In the Matter of Alma Telephone Company, Case No. TT-99-428.  The initial Report and Order of Jan. 27, 2000 is at 8 Mo.P.S.C.3d 521; the Amended Report and Order issued April 9, 2002.  The Commission issued its Amended Report and Order in response to a directive from the Court of Appeals to provide adequate findings of facts, but the decision was effectively the same in both Orders and only the fact-finding section was altered in the latter Order.


� Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket No. 96-98, First Report and Order, 11 FCC Rcd 15499 (1996) (Local Competition Order).  


� State of Missouri ex. rel, Sprint Spectrum, L.P., d/b/a Sprint PCS v. Missouri Public Service Commission, 112 S.W.3d 20 (Mo.App. 2003).  The Court of Appeals reversed the Commission’s decision with regard to the approval of a $ .02 surcharge, but affirmed the decision in all other respects.


� The initial Report and Order of Jan. 27, 2000 is at 8 Mo.P.S.C.3d 521; the Amended Report and Order issued April 9, 2002.  The Commission issued its Amended Report and Order in response to a directive from the Court of Appeals to provide adequate findings of facts, but the decision was effectively the same in both Orders and only the fact-finding section was altered in the latter Order.


� In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996; In the Matter of Interconnection between Local Exchange Carriers and Commercial Mobile Radio Service Providers, CC Docket Nos. 96-98, 95-185, First Report and Order, ¶¶ 1036, August 8, 1996.
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