BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of an Investigation of the Actual Costs
)

Incurred in Providing Exchange Access Service and
)

the Access Rates to be Charged by Competitive
)
Case No. TR-2001-65
Local Exchange Telecommunications Companies in
)

the State of Missouri.




)

ORDER REGARDING PROTECTIVE ORDER

AND REGARDING PROCEDURAL SCHEDULE 

Procedural History and Positions of the Parties:

On May 7, 2002, AT&T Communications of the Southwest, Inc., and its subsidiaries, TCG St. Louis, Inc., and TCG Kansas City, Inc., filed their motion seeking modification of the protective order previously adopted herein.  Specifically, AT&T complains that the Commission’s standard protective order “has already made this case simply unmanageable” because AT&T’s in‑house experts are prohibited from access to cost studies designated “Highly Confidential” under the terms of the protective order.  Indeed, AT&T characterizes the effect of the protective order as a denial of due process.  AT&T does not contend that the designation is inappropriate, but urges the Commission to adopt a modified protective order that would permit designated in‑house experts, as well as counsel and outside consultants, to have access to the cost studies.  AT&T tenders a modified order that is, it states, a hybrid of this Commission’s order and one used by the Texas utility regulatory agency.

On May 13, the Commission’s Staff responded in support of AT&T’s motion.  Staff states that negotiations among the parties to permit in‑house experts to have access to cost data have not been successful.  While Staff believes that the hybrid order proposed by AT&T requires some additional modifications, Staff subscribes to AT&T’s basic premise, that the participating carriers must have access to the data in order to participate fully in this proceeding.

On May 14, Southwestern Bell Telephone Company, L.P., doing business as Southwestern Bell Telephone Company, responded in opposition to AT&T’s motion.  On May 23, Bell replied to Staff’s response.  In both pleadings, Bell argued strenuously in favor of the Commission’s standard protective order, which has been used over many years, in many cases.  Bell states that AT&T has had exactly as much access to confidential data as Bell has had itself and that Bell has not been impeded in its participation in this case.  Bell further states that it would not have made its own sensitive information available but for the Commission’s protective order.  Bell states that it is willing to enter into a supplementary “side agreement” with AT&T, as it has in the past in other actions, to permit a limited number of AT&T’s in‑house experts to access Bell’s cost data.

Also on May 23, the Small Telephone Company Group responded to AT&T’s motion.
  The STCG also opposes AT&T’s motion.  The STCG states that highly confidential information has already been exchanged by the parties in reliance upon the Commission’s standard protective order.  Thus, “it is rather late in the process to scrap one protective order and adopt another one.”  However, the STCG is willing to permit one AT&T in‑house expert to have access to its highly confidential data on the same terms as an outside consultant.

Also on May 23, the Commission’s Staff filed a reply to Bell’s response.  Therein, Staff states that Bell, as an incumbent local exchange carrier, and AT&T, as an inter​exchange carrier, are very differently placed in this proceeding.  Staff argues that AT&T must have unfettered access to cost data in order to protect its interests.  Staff suggests that Bell and the STCG oppose AT&T’s motion for reasons of self‑interest.  Staff further states that the modified protective order proposed by AT&T is essentially the equivalent of the “side agreement” proposed by Bell.

On June 12, AT&T moved to suspend the procedural schedule pending resolution of the protective order dispute.  Again, AT&T characterizes the Commission’s existing protective order as a denial of its due process rights.  AT&T urges the Commission to delay the filing of Direct Testimony until 45 days after the date that a modified protective order is adopted.

On June 18, Sprint Missouri, Inc., and Sprint Communications Company, L.P., responded in support of AT&T’s motion to suspend the procedural schedule and also moved for expedited treatment of AT&T’s motion to suspend the procedural schedule.  Like AT&T, Sprint complains that its internal experts are denied access to other companies’ cost data.  Sprint points out that such access is necessary in order to determine whether or not the cost studies developed by the various parties are even comparable.  Sprint urges the Commission to suspend the procedural schedule and to resolve the protective order dispute as requested by AT&T.

Staff responded on June 24 to AT&T’s motion to suspend the procedural schedule.  While Staff supports AT&T’s motion to modify the protective order, Staff opposes AT&T’s motion to suspend the procedural schedule.  So long as the Commission acts on AT&T’s motion to modify the protective order prior to July 1, Staff states, the procedural schedule need not be disturbed.

Discussion:

The Commission’s standard protective order contemplates three levels of confidentiality:  Nonproprietary or “NP”; Proprietary or “P”; and Highly Confidential or “HC.”  The last and highest level may be accessed only by a parties’ attorneys and its outside consultants, and only upon their promise not to further disclose the information.  In‑house experts are not permitted to access HC materials.  This is a matter of some inconvenience to large carriers who have subject matter experts on the payroll.

The Commission will not discard its standard protective order in favor of the hybrid sponsored by AT&T.  While the Commission recognizes AT&T’s frustration, AT&T has not stated that it is unable to hire suitable outside consultants or that such outside consultants are unable to conduct meaningful reviews and analyses of the cost data.  Other parties have evidently been able to do so, judging from their silence.  Until such time as AT&T explains, with specificity, why it is unable to proceed under the existing protective order, the Commission will not modify that order. 

AT&T characterizes the standard protective order as effectively denying its rights of due process.  The Due Process Clause prohibits government from taking life, liberty or property without affording “due process of law.” 
 “The Due Process Clauses require that in order to deprive a person of a property interest, the person must receive notice and an opportunity for a hearing appropriate to the nature of the case.  Moreover, due process contemplates the opportunity to be heard at a meaningful time and in a meaningful manner.”
  As noted, AT&T has not explained just how it is that the present protective order prevents it from being heard in a meaningful manner.

In an administrative proceeding, “due process . . . does mandate that ‘a litigant have knowledge of the claims of his or her opponent, have a full opportunity to be heard and to defend, enforce and protect his or her rights.’"
  However, so long as AT&T’s outside consultants are able to have full access to the cost data and are able to review and analyze it, AT&T is not deprived of due process.  That data is designated “Highly Confidential” because access to it may well confer an unfair competitive advantage upon a competitor.  AT&T’s desire to have access to that data for its employees must be balanced against the rights of other parties who have an interest in that data.  Having considered the arguments of the parties, the Commission is not persuaded that AT&T has shown that its in‑house experts must be afforded access to the data.

Because the Commission will not modify the protective order, there is no need to suspend the procedural schedule.

IT IS THEREFORE ORDERED:
1. That the Motion Requesting the Adoption of a Modified Protective Order, filed on May 7, 2002, by AT&T Communications of the Southwest, Inc., and its affiliates is denied.

2. That the Motion to Suspend Procedural Schedule Pending Resolution of Dispute Over Access to Cost Studies, filed on June 12, 2002, by AT&T Communications of the Southwest, Inc., and its affiliates, is denied.

3. That this Order shall become effective on July 18, 2002.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge
( S E A L )

Kevin A. Thompson, Deputy Chief 

Regulatory Law Judge, by delegation 

of authority pursuant to Section 386.240, 

RSMo 2000.

Dated at Jefferson City, Missouri,

on this 8th day of July, 2002.

� The Small Telephone Company Group refers to itself in its pleadings as STCG and it will be so referred to here.  


�Mo. Const., Art I, Sec. 10;  U.S. Const., Amend. XIV.  


� Larocca v. State Board of Registration for the Healing Arts, 897 S.W.2d 37, 43 (Mo. App., E.D. 1995).  


� Bever v. State Bd. of Registration for Healing Arts, 2001 WL 68307, *16 (Mo. App., W.D. 2001).  


� This case is fundamentally different in nature from another, recent case in which AT&T is defending itself against a charge that it owes compensation for traffic it has delivered.  See Alma Telephone Company, et al., v. Southwestern Bell Telephone Company, et al., Case No. TC�2002�194 (Order Setting Prehearing Conference, Regarding Filing of Proposed Procedural Schedule and Regarding Protective Order, issued June 21, 2002.





PAGE  
6

