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ORDER REGARDING MOTION TO COMPEL

On July 12, 2002, WorldCom, consisting of MCImetro Access Transmission Services, LLC, Brooks Fiber Communications of Missouri, Inc., and MCI WorldCom Communications, Inc., filed a motion asking the Commission to compel Southwestern Bell Telephone Company (SWBT) to answer certain data requests.  WorldCom presented the twenty data requests that are the subject of this dispute to SWBT on May 17, 2002.  SWBT objected to WorldCom’s data requests on May 28, 2002.  SWBT filed a response to WorldCom’s motion to compel on July 22.  WorldCom filed a response to SWBT’s response on August 1.  SWBT filed a further response on August 7.

WorldCom’s motion indicates that it has complied with the requirements of 4 CSR 240-2.090(8) by conferring with SWBT’s counsel concerning this discovery dispute and that a conference regarding this dispute has been conducted by the presiding officer and counsel for WorldCom and SWBT.  WorldCom indicates that it has been unable to reach a resolution of the dispute and asks the Commission to order SWBT to produce responses to the data requests propounded by WorldCom on May 17.  
WorldCom claims that these data requests address the policies, procedures, requirements, guidelines, directives, and practices concerning the exchange of customer information between SWBT’s wholesale and retail departments and development of pricing for tariffs including those underlying the tariffs at issue in this case.  SWBT responds that, in general, WorldCom’s data requests are objectionable because:  (1) they seek information that is beyond the scope of this proceeding; (2) they focus on SWBT’s efforts to retain customers, not just the winback efforts that are contained in the suspended tariffs; (3) they seek information about SBC Communications’ subsidiaries in other states; and (4) they seek information on SWBT’s retention and winback efforts as far back as January 1, 2000 – a period that SWBT contends is too long.  In addition to their general disagreements, SWBT and WorldCom disagree about many specific aspects of WorldCom’s data requests.  The Commission will address each of those disagreements individually.

General Objections:

Before reaching the specific, numbered data requests, SWBT expresses five “general objections applicable to all data requests.”  

1.
The first of these objections indicates that if SWBT’s response to the data request contains highly confidential or proprietary information, SWBT will produce that

information pursuant to the protective order entered by the Commission.  WorldCom does not argue with that position and the Commission need not address it further.

2.
SWBT’s second general objection is as follows:

SWBT objects to the production of any information and material related to its business operations outside of the state of Missouri.  Because this docket is limited to a proposed tariff pertaining to business operations within the state of Missouri, information relating to operations beyond Missouri is neither relevant nor reasonably calculated to lead to the discovery of admissible evidence, is overbroad, and is unduly burdensome.  See Rule 56.01(b)(1) of the Missouri Rules of Civil Procedure.  Likewise, information from and about SWBT’s parent and affiliates is similarly neither relevant nor calculated to lead to the discovery of admissible evidence, is overbroad, and is unduly burdensome.

Thus, SWBT refuses to provide WorldCom any information about its operations in other states.

WorldCom replies to SWBT’s objection by arguing that SWBT’s offerings are anti-competitive and may violate the federal Robinson – Patman Act, by discriminating between winback and non-winback customers.  WorldCom indicates that the Robinson – Patman Act permits SWBT to rebut the allegation of discrimination by establishing that its offerings are tailored to meet the equally lower prices of a competitor.  However, WorldCom argues that if SWBT’s winback offerings are region-wide rates, they are not uniquely tailored to meet competition in Missouri and SWBT cannot avail itself of this affirmative defense.  Therefore, WorldCom contends that information about tariffs and rates outside of Missouri is relevant.

The Commission agrees with SWBT.  This Commission has no authority to enforce the Robinson – Patman Act.  SWBT’s winback offers in states other than Missouri simply are not relevant to the tariffs that are before the Commission.  The Commission will not compel SWBT to respond to WorldCom’s data requests in so far as they require SWBT to provide information about winback offers in other states.

3.
SWBT’s third general objection is that “SWBT objects to the extent that these data requests seek information that is privileged and is protected by the attorney/client privilege and/or the work product privilege.”  WorldCom indicates that it will comply with the rules applicable to privileged information and material.  However, it requests that SWBT identify information for which it claims a privilege with the specificity requested in the instructions applicable to the data requests.  SWBT objects to that particular instruction in a later objection.  The Commission will specifically address that instruction later in this order. 

4.
SWBT’s fourth general objection is that:

SWBT objects to each data request to the extent that each data request seeks documents that are already part of the public record before the Commission.  SWBT will comply with the Missouri Public Service Commission’s Practice and Procedure Rules.

WorldCom replies that SWBT has not identified any specific data request to which this objection would apply.  But if SWBT should make such a specific claim, WorldCom reserves the right to refute that claim.

Since this general objection is not related to a specific data request, there is no need for the Commission to address it.

5.
For its fifth and final general objection, SWBT states that it “objects to each data request that requests information since January 1, 2000, as overly broad and unduly burdensome.”  WorldCom replies that information and material relating to this period is necessary to determine the effect of SWBT’s winback offers on competition.  It claims that a shorter period would not provide sufficient information to conduct a valid analysis.      

SWBT has not established any basis for a finding that WorldCom should be precluded from seeking information back to January 1, 2000.  Contrary to SWBT’s assertion, the effect on competition of SWBT’s winback proposals is relevant to this proceeding.  WorldCom is entitled to obtain sufficient data to reveal the effect of SWBT’s winback offers on competition.  The Commission will not, as a general matter, preclude WorldCom from obtaining information from SWBT back to January 1, 2000.  

Objections to Definitions and Instructions:

SWBT objects to eleven of the definitions and instructions that accompany WorldCom’s data requests.  The Commission will address each of those objections in turn. 

1.
SWBT objects to the definitions and instructions to the extent that they seek to impose obligations on SWBT in excess of those imposed by the applicable discovery rules.  SWBT indicates that it will fully comply with all discovery rules.  WorldCom replies that it expects no more from SWBT than compliance with the rules.  There is no dispute between the parties and the Commission need not further address this issue.  

2.
SWBT objects to the instruction (instruction 4) requiring that for each answer, SWBT identify the person or persons most knowledgeable about the response and the person or persons responsible for preparation of each response.  SWBT indicates that it would be nearly impossible to identify one person within SWBT that is most knowledgeable on a given subject.  Furthermore, SWBT argues that the Commission’s discovery rules do not require it to make such a determination.  4 CSR 240-2.090(2) requires only that answers to data request be “signed by a person who is able to attest to the truthfulness and correctness of the answers.”

WorldCom responds that the SWBT employee that prepares and signs the response to a data request may not be the most knowledgeable person about the response, or the issue that is addressed in the response.  WorldCom indicates that it would like to know the identity of the most knowledgeable SWBT employees so that it has the opportunity to further question those employees.

SWBT replies that Rule 57.03(b)(4) of the Missouri Rules of Civil Procedure permits it to identify which of its employees may be deposed, or called to testify, about particular matters.  SWBT argues that this rule does not require it to identify one person who is most knowledgeable about a given subject.

The Commission agrees with WorldCom.  WorldCom is entitled to know which of SWBT’s employees are particularly knowledgeable about the matters with which WorldCom is concerned.  The identity of such employees may be different than the identity of the person chosen to prepare and sign the response to WorldCom’s data request.  

Contrary to the assertion of SWBT, WorldCom’s request does not require SWBT to name a single person who is most knowledgeable about a given matter.  As SWBT points out, in a company as large as SWBT, there may be several persons who are particularly

 knowledgeable about a particular matter.  In that situation, WorldCom’s instruction permits SWBT to name more than one knowledgeable person.   

SWBT is correct when it indicates that the Commission’s rule requires only that a data request be signed by a person able to attest to the truthfulness and correctness of the answers.  However, that rule does not limit a party’s ability to inquire about the identity of other persons who might have knowledge about a particular issue.  Similarly, Rule 57.03(b)(4) requires SWBT to identify a person who may be deposed about a particular matter, but by its own terms, the rule does not preclude an opposing party from identifying and deposing other SWBT employees, utilizing other procedures authorized in the rules.  In other words, the rule does not permit SWBT to require an opposing party to depose only one employee designated by SWBT.

WorldCom’s instruction that SWBT identify those employees who are knowledgeable about a particular matter is reasonable and is not precluded by the rules of this Commission or the Missouri Rules of Civil Procedure.  

3.
SWBT objects to WorldCom’s instruction (instruction 8) regarding documents about which SWBT claims a privilege, such as attorney-client or work product.  Specifically, SWBT objects to the portion of the instruction that asks that, if SWBT claims a privilege justifying the refusal to produce any document, it should:

provide a statement, within five (5) days of serving your substantive responses to these DRs, setting forth as to each:

(a) The type of document involved;

(b) The date appearing on the document, or if no date appears, the date on which the document was prepared;

(c) The name of the person(s) to whom the document was addressed;

(d) The name of the person(s) who signed the document or, if not signed, the name of the person who prepared it; and 

(e) The specific ground(s) upon which the claim of privilege rests. 

WorldCom claims that it needs this information so that it has the opportunity to challenge SWBT’s claim of privilege and perhaps request an in camera inspection by the Commission.  

SWBT replies that the specificity required by this instruction is unduly burdensome and would require SWBT to log every written communication between its attorneys and its employees regarding this case, the date of the communication, and what the communication was about.  SWBT claims that if it complies with this request, WorldCom would be able to inappropriately garner the thought processes of SWBT’s attorneys, thus depriving SWBT of the protection of the attorney-client privilege.

If WorldCom had asked SWBT to reveal written communications between its attorneys and employees, SWBT’s objection might be well taken.  However, there is nothing in any of the twenty data requests submitted by WorldCom that could lead SWBT to believe that WorldCom was requesting that sort of information.  In fact, in none of its specific objections to WorldCom’s data requests does SWBT claim that any requested material is protected by a privilege.  

WorldCom’s instruction is reasonable and appropriate.  SWBT will be required to comply with the instruction.  

4.
SWBT objects to WorldCom’s instructions that it claims ask SWBT to rephrase data requests, or answer data requests that were not asked.  SWBT does not indicate precisely to which instruction it is objecting, but in its motion to compel, WorldCom indicates its belief that SWBT is objecting to instruction number 10.  SWBT confirms that assumption in its response to the motion to compel.

Instruction number 10 provides as follows:

For any information that you claim is unavailable, state why it is unavailable. If you cannot respond to the request precisely as it is stated, provide any

 information that is available which would respond to that request at a level of detail different from that specified herein.      

In its motion to compel, WorldCom explains that this instruction simply asks SWBT to explain why requested information is not available.  If SWBT cannot produce the information because, for example, it does not keep the data in the format requested, the second part of the instruction would require SWBT to produce the information in the format in which it does keep the data. 

In its response to the motion to compel, SWBT explains that WorldCom’s instruction contains two distinct elements, both of which SWBT finds objectionable.  First, SWBT complains that the instruction requires it to explain why information is not available even in a situation where there is no reason for the information to be available.  As an example, SWBT indicates that WorldCom might be seeking information that SWBT does not track.   

If, in fact, WorldCom does seek such information, the instruction would only require SWBT to explain that it does not track that information.  There is nothing burdensome about such a requirement and there is nothing objectionable about the first part of WorldCom’s instruction.

SWBT also objects to the second part of WorldCom’s instruction.  According to SWBT, that part of the instruction is independent of the first half of the instruction and would instruct SWBT to rephrase WorldCom’s data requests when it has not precisely specified the information that it is seeking.  

SWBT’s objection is not well founded.  The second sentence of this instruction is not particularly clear, but, as explained by WorldCom in its motion to compel, the application of the second part of this instruction is restricted to claims that certain information is unavailable in the format requested by WorldCom.  If such a claim of unavailability is offered and the information would be available in another format, WorldCom instructs SWBT to provide the requested information in the other format.  This instruction does not ask SWBT to rephrase data requests or answer data requests that were not asked.  The instruction is not objectionable.

5.
SWBT objects to WorldCom’s instruction (instruction 12) that requests that for each response to a data request SWBT should “state fully any exceptions that apply.”  SWBT claims that this requirement is vague and ambiguous.  In its motion to compel, WorldCom explains that in several of its data requests it asks SWBT to explain its policies and practices.  This instruction asks SWBT to explain any occasions when it does not comply with its policies and practices.  

WorldCom’s explanation is reasonable for those data requests in which it asks SWBT to explain its policies and practices.  However, WorldCom’s instruction is not limited to just those data requests.  As an instruction that applies to all the data requests, this requirement is vague and ambiguous.  The Commission will not compel SWBT to comply with this instruction.        

6.
SWBT objects to WorldCom’s definition of concerning.  WorldCom defines concerning as: 

relating to, pertaining to, referring to, describing, evidencing, or constituting and shall include all facts, events, circumstances, documents, information or communications which contain, show, relate, mention, refer or pertain in any way, directly or indirectly to, or are in any legal, logical or factual way connected with, a request for information, and include documents underlying, supporting, now or previously attached or appended to or used in the preparation of any document called for by such request.

SWBT objects to this definition as overly broad, unduly burdensome and beyond the scope of the Commission’s practice and procedure rules and the rules of civil procedure.  SWBT also claims that this definition would require SWBT to rephrase data requests and answer data requests that were not asked. 

The meaning of concerning is not obscure.  However, WorldCom inserted what it describes as a standard definition of concerning into the definition section of its data request.  This “standard definition” runs on for 76 words and consists mainly of a listing of synonyms.  Saying the same thing with different words does nothing to actually explain, or alter, the common meaning of concerning; it merely creates confusion.  WorldCom’s definition of concerning is unnecessary and meaningless.  SWBT may ignore it.  

7.
SWBT objects to a portion of WorldCom’s definition of document.  WorldCom defines document as:

any written, recorded or graphic matter, however produced or reproduced, on any medium of any description in your actual or constructive possession, custody, or control, or of which you have knowledge, upon which intelligence or information is recorded or from which intelligence or information can be retrieved; and every copy of such writing or record where the original is not in your possession, custody, or control. (emphasis added)

SWBT objects to only the italicized portion of this definition.  SWBT contends that it cannot be compelled to produce documents of which it has knowledge, but not possession, custody, or control.   SWBT argues that requiring production of documents of which it has only knowledge is beyond the scope of rule 58 of the Missouri Rules of Civil Procedure, the rule that permits a party to request the production of documents.

SWBT is correct.  Rule 58.01 permits a party to request production of documents that are “in the possession, custody or control of the party upon whom the request is served.”  The rule says nothing about documents about which a party has knowledge, but not possession, custody, or control.  WorldCom has not established any basis for requiring SWBT to produce documents that it knows about, but which are in the possession of someone else.  Indeed, WorldCom’s definition is at odds with instruction number 5 of its data request, which properly directs SWBT to produce documents within its custody or control.     

WorldCom’s definition of document would improperly expand the requirements for production of documents.  SWBT objection to the definition is sustained and SWBT need not comply with the improper portion of WorldCom’s definition.

8.
SWBT objects to WorldCom’s definition of retention.  WorldCom defines retention as “a promotional offer or discount that is available to existing SWBT customers that have an offer from another service provider available to them and/or are considering switching their service to a competitor.”  SWBT objects to this definition as overly broad and unduly burdensome in that it would include every generally available promotional offer or discount.  SWBT claims that it should not be required to produce information about every promotional offer that is available to SWBT’s customers.  SWBT indicates that retention offers should be defined as those offers that are designed to retain customers, not as all promotional offers.

It is apparent to the Commission that SWBT and WorldCom do not disagree about this definition.  In its response to WorldCom’s motion to compel, SWBT indicates that retention offers are those that are designed to retain customers.  WorldCom’s definition is attempting to lead SWBT to disclose exactly that information.  There is no reason to interpret WorldCom’s definition as requiring SWBT to respond with information about every promotional offer it has made.

The parties apparently agree that the definition would require SWBT to disclose information about promotional offers designed to retain customers.  There is no disagreement about the meaning of the definition and the definition itself is not improper.  WorldCom’s definition need not be changed.  

The previous paragraph addresses only the question of the appropriateness of WorldCom’s definition, not whether WorldCom is entitled to discover information about retention offers.  When referring to the individual data requests, SWBT argues that it should not be required to disclose any information about retention offers.  The Commission will address that question later in this order.    

9.
SWBT objects to WorldCom’s definition of you, your, company, your company, the company, or SWBT, which WorldCom defines as “Southwestern Bell Telephone Company and includes all officers, agents, attorney’s employees, representatives, or consultants of SWBT.”  SWBT objects that this definition is overly broad because it requests information from or about SWBT’s attorneys and consultants that would be protected from discovery by the attorney-client privilege or the work product doctrine.  WorldCom replies that the definition is correct and that if SWBT wishes to assert a privilege about any information it is free to do so.

The Commission agrees with WorldCom.  The definition is correct.  The fact that the definition is correct does not, however, require SWBT to disclose any information that is protected from disclosure by any privilege.  If SWBT subsequently asserts a privilege to prevent the disclosure of any information, the Commission will deal with that issue when the parties bring it before the Commission. 

10.
  WorldCom defines winback as “a promotional offer or discount that is available to former SWBT customers that voluntarily terminated their service and subscribe to the services of a competitor.”  SWBT objects to this definition, claiming that it is overbroad and unduly burdensome because it would include every generally available promotional offer or discount.  SWBT suggests that a winback offer is best defined as one that is designed to win back customers, and would not include all promotional offers.     

The Commission finds that WorldCom’s definition of winback is not so confusing or misleading as to require modification.  It is apparent that the parties understand what is meant by the term winback.  

The previous paragraph addresses only the question of the appropriateness of WorldCom’s definition, not whether WorldCom is entitled to discover information about other winback offers.  When referring to the individual data requests, SWBT argues that it

should not be required to disclose any information about other winback offers.  The Commission will address that question later in this order.    

11.
SWBT objects to WorldCom’s instruction that states “[t]hese DRs are continuing in nature, and a supplement to the original answer should be filed as soon as possible if a change or modification to an answer is necessary.”  SWBT claims that this instruction is more burdensome than the supplementation requirements of the Commission’s rules and the Rules of Civil Procedure.  WorldCom claims that its instruction does not exceed the requirements set out in the rules.  

The Commission need not parse WorldCom’s instruction to determine whether its meaning varies from the supplementation requirements of the various rules.  WorldCom and SWBT agree that the rules are the governing standard.  The Commission will simply direct SWBT to comply with the rules of this Commission and the Rules of Civil Procedure. 

The Specific Data Requests:

Data Request No. 1.

WorldCom’s data request provides as follows:

Identify each of your Departments that is charged with winback and/or retention offers for Missouri and provide any documentation concerning your winback and/or retention policies, practices, requirements, guidelines, and/or directives applicable to Missouri since January 1, 2000.

SWBT objects to this data request as overly broad and unduly burdensome.  SWBT also asserts that the data request seeks information that is neither relevant, nor reasonably calculated to lead to the discovery of admissible evidence.  In particular, SWBT objects that the data request seeks information regarding SWBT’s affiliates in other states, and seeks information about matters not associated with the two tariffs that are at issue in this case.  SWBT also indicates that the period for which WorldCom is seeking disclosure is overly broad.  Finally, SWBT argues that it should not be required to disclose information about its retention policies and practices because there are no retention tariffs at issue in this case. 

WorldCom’s motion to compel indicates first that this data request is not seeking information about states other than Missouri.  Second, WorldCom argues that it needs to learn more about SWBT’s practices regarding winbacks in general in order to determine whether the particular winback tariffs that have been suspended in this case are likely to have an adverse impact on competition.  

The Commission finds that WorldCom’s position is correct.  While only two particular tariffs are before the Commission in this case, those tariffs do not exist in isolation.  The question of SWBT’s practices regarding winback tariffs in general is relevant to a determination of whether those particular tariffs will be harmful to competition. Therefore, it is appropriate for WorldCom to inquire into those matters.  

SWBT also argues that WorldCom should be precluded from inquiring about SWBT’s retention policies and practices.  While there is no retention tariff directly at issue in this case, winback and retention policies and practices are so closely related that the discovery of information about SWBT’s retention policies and practices are reasonably calculated to lead to the discovery of admissible evidence.  Therefore, WorldCom’s data request is within the scope of discovery allowed by Rule 56.01(b) of the Rules of Civil Procedure. 

SWBT will be compelled to respond to Data Request No. 1, as modified by the Commission’s previous rulings on SWBT’s general objections, and objections to definitions and instructions. 

Data Request No. 2

WorldCom’s data request provides as follows:

For SWBT Missouri, identify the Department director for offers addressing:

(a) residential winback;

(b) residential retention;

(c) business winback;

(d) business retention; and

(e) winback or retention of any end user not classified by SWBT as residential or business.

SWBT objects to this data request as overly broad and unduly burdensome.  SWBT also asserts that the data request seeks information that is neither relevant, nor reasonably calculated to lead to the discovery of admissible evidence.  In particular, SWBT objects that the data request seeks information about matters not associated with the two tariffs that are at issue.  SWBT indicates that it will identify the director that is responsible for the tariffs that are at issue.  

SWBT’s objections to this data request are essentially the same as its objections to data request number 1.  For the reasons previously set forth, the Commission finds in favor of WorldCom.      

SWBT will be compelled to respond to Data Request No. 2, as modified by the Commission’s previous rulings on SWBT’s general objections, and objections to definitions and instructions. 

Data Request No. 3

WorldCom’s data request provides as follows:

For those Missouri exchanges in which SWBT is the incumbent local exchange carrier, explain how each Department receives internal (within your company) notice that an end user plans to migrate or is migrating to a competitor, hereinafter a Change Notice, and identify the Department (or other source) that originates each Change Notice.

SWBT objects to this data request as overly broad and unduly burdensome.  SWBT also asserts that the data request seeks information that is neither relevant, nor reasonably calculated to lead to the discovery of admissible evidence.  In particular, SWBT objects that the data request seeks information about matters not associated with the two tariffs that are at issue.  According to SWBT, how departments within SWBT receive notice that an end user plans to migrate, or is migrating to a competitor is beyond the scope of this case. 

WorldCom explains that it is concerned that SWBT uses information about customer plans to migrate in a manner that is harmful to the CLECs that are attempting to win those customers for themselves.  WorldCom claims that it seeks to discover more information about SWBT’s practices so that it can determine whether SWBT’s winback tariffs will harm competition.    

While information about the manner in which SWBT uses information about migration of customers may not be directly relevant to the winback tariffs that have been suspended, it is connected to the issue of whether those winback tariffs will be harmful to competition.  Therefore, discovery of that information is reasonably calculated to lead to

the discovery of admissible evidence.  For that reason, WorldCom’s data request is within the scope of discovery allowed by Rule 56.01(b) of the Rules of Civil Procedure. 

SWBT will be compelled to respond to Data Request No. 3, as modified by the Commission’s previous rulings on SWBT’s general objections, and objections to definitions and instructions. 

Data Request No. 4

WorldCom’s data request provides as follows:

State the information contained in a Change Notice for an end user in Missouri, e.g. end user name, address, type of service, average monthly billing amount, name of competitor, and produce a sample of each format of Change Notice that you have used in Missouri since January 1, 2000.

SWBT objects to this data request for the same reasons that it objected to data request number 3.  The Commission has previously addressed each of SWBT’s objections and reaches the same conclusions with regard to this data request.  

 SWBT will be compelled to respond to Data Request No. 4, as modified by the Commission’s previous rulings on SWBT’s general objections, and objections to definitions and instructions. 

Data Request No. 5

WorldCom’s data request provides as follows:

For each subpart below, identify each Department that has access to Change Notices regarding Missouri end users and for each such Department state the manner(s) i[n] which it has such access and the time lapse between the origination of a Change Notice and the Department’s ability to access a Change Notice:

(a) if the end user is migrating from SWBT to any competitor;

(b) if the end user is migrating from any competitor to another competitor; or

(c) if the end user is migrating from any competitor to SWBT.

SWBT objects to this data request for the same reasons that it objected to data request number 3.  The Commission has previously addressed each of SWBT’s objections and reaches the same conclusions with regard to this data request.  

SWBT will be compelled to respond to Data Request No. 5, as modified by the Commission’s previous rulings on SWBT’s general objections, and objections to definitions and instructions. 

Data Request No. 6

WorldCom’s data request provides as follows:

For each subpart in Data Request No. 5, explain if:

(a) SWBT provides the Change Notice to a competitor, and if so the manner(s) in which the competitor has access and the time lapse between the origination of the Change Notice and the availability of the Change Notice to a competitor;

(b) SWBT does not provide the Change Notice to a competitor, and if not, why not; and 

(c) SWBT does not provide the Change Notice to a competitor, under what terms and conditions, if any, SWBT would provide the Change Notice to a competitor.

SWBT objects to this data request for the same reasons that it objected to data request number 3.  The Commission has previously addressed each of SWBT’s objections and reaches the same conclusions with regard to this data request.  

 SWBT will be compelled to respond to Data Request No. 6, as modified by the Commission’s previous rulings on SWBT’s general objections, and objections to definitions and instructions. 

Data Request No. 7

WorldCom’s data request provides as follows:

Describe each winback and/or retention offer that SWBT has used in Missouri since January 1, 2000:

(a) during the time between when it first learns that a customer is migrating to a competitor and the date the end user migrates to a competitor; and 

(b) after an end user migrates to a competitor.

SWBT objects to this data request as overly broad and unduly burdensome.  SWBT also asserts that the data request seeks information that is neither relevant, nor reasonably calculated to lead to the discovery of admissible evidence.  In particular, SWBT objects that the data request seeks information about matters not associated with the two tariffs that are at issue in this case.  WorldCom explains the basis for its data request in its motion to compel.  

The Commission has previously addressed each of SWBT’s objections and reaches the same conclusions with regard to this data request.  

 SWBT will be compelled to respond to Data Request No. 7, as modified by the Commission’s previous rulings on SWBT’s general objections, and objections to definitions and instructions. 

Data Request No. 8

WorldCom’s data request provides as follows:

Provide a copy representative of each document mailed to Missouri customers by SWBT since January 1, 2000 in an effort to achieve:

(a) winback of a residential end user;

(b) retention of a residential end user;

(c) winback of a business end user;

(d) retention of a business end user; and 

(e) winback or retention of any other end user not classified by SWBT as residential or business.

SWBT objects to this data request as overly broad and unduly burdensome.  SWBT also asserts that the data request seeks information that is neither relevant, nor reasonably calculated to lead to the discovery of admissible evidence.  In particular, SWBT objects that the data request seeks information about matters not associated with the two tariffs that are at issue in this case.  WorldCom explains the basis for its data request in its motion to compel.  

The Commission has previously addressed each of SWBT’s objections and reaches the same conclusions with regard to this data request.  

SWBT will be compelled to respond to Data Request No. 8, as modified by the Commission’s previous rulings on SWBT’s general objections, and objections to definitions and instructions. 

Data Request No. 9

WorldCom’s data request provides as follows:

For any telephone number contained in any document responsive to Data Request No. 8, identify the Department receiving the telephone calls and provide a script and/or any other guidelines used by the SWBT personnel answering the calls. 

SWBT objects to this data request as overly broad and unduly burdensome.  SWBT also asserts that the data request seeks information that is neither relevant, nor reasonably calculated to lead to the discovery of admissible evidence.  In particular, SWBT objects that the data request seeks information about matters not associated with the two tariffs that are at issue in this case.  Furthermore, SWBT asserts that the data request is vague in referring to “department receiving the telephone calls.”

In its motion to compel, WorldCom indicates that the phrase “department receiving the telephone calls” is not vague.  If SWBT sends letters to end users containing winback/retention offers and a callback telephone number is included, WorldCom wants to know to which department the callback telephone number is assigned.  In its response, SWBT asserts that it should not have to supply the information that WorldCom seeks because the telephone number contained in such winback letter may not identify a specific department.

There is nothing vague about WorldCom’s request.  It wants to know to which department a customer is referred when SWBT sends them a document containing a winback/retention offer.  Certainly, such a winback letter may not identify a specific department; no doubt, that is why WorldCom asked the question.  However, SWBT is in a position to know to which department a specific phone number is assigned.  If the phone number is not assigned to a particular department, then SWBT may answer the data request by stating that such is the case.  

The Commission has previously addressed each of SWBT’s other objections and reaches the same conclusions with regard to this data request.  

 SWBT will be compelled to respond to Data Request No. 9, as modified by the Commission’s previous rulings on SWBT’s general objections, and objections to definitions and instructions. 

Data Request No. 10

WorldCom’s data request provides as follows:

Produce all documents establishing, for each month since January 1, 2000, the total number of:

(a) telephone calls received responsive to any mailing identified in Data Request No. 8;

(b) residential winbacks resulting from the calls placed in response to any mailing identified in Data Request No. 8;

(c) business winbacks resulting from the calls placed in response to any mailing identified in Data Request No. 8;

(d) residential retentions resulting from the calls placed in response to any mailing identified in Data Request No. 8;

(e) business retentions resulting from the calls placed in response to any mailing identified in Data Request No. 8; and

(f) winbacks or retentions for any other end user not classified by SWBT as residential or business resulting from the calls placed in response to any mailing identified in Data Request No. 8.  

SWBT objects to this data request as overly broad and unduly burdensome.  SWBT also asserts that the data request seeks information that is neither relevant, nor reasonably calculated to lead to the discovery of admissible evidence.  In particular, SWBT objects that the data request seeks information about matters not associated with the two tariffs that are at issue.  WorldCom explains the basis for its data request in its motion to compel.  

The Commission has previously addressed each of SWBT’s objections and reaches the same conclusions with regard to this data request.    

 SWBT will be compelled to respond to Data Request No. 10, as modified by the Commission’s previous rulings on SWBT’s general objections, and objections to definitions and instructions. 

Data Request No. 11

WorldCom’s data request provides as follows:

Produce a script of each voice mail left for and/or telephone call placed to Missouri customers by SWBT since January 1, 2000 in an effort to achieve:

(a) winback of a residential end user;

(b) retention of a residential end user;

(c) winback of a business end user;

(d) retention of a business end user; and 

(e) winback or retention of any other end user not classified by SWBT as residential or business. 

SWBT objects to this data request as overly broad and unduly burdensome.  SWBT also asserts that the data request seeks information that is neither relevant, nor reasonably calculated to lead to the discovery of admissible evidence.  In particular, SWBT objects that the data request seeks information about matters not associated with the two tariffs that are at issue.  WorldCom explains the basis for its data request in its motion to compel.  

The Commission has previously addressed each of SWBT’s objections and reaches the same conclusions with regard to this data request.    

SWBT will be compelled to respond to Data Request No. 11, as modified by the Commission’s previous rulings on SWBT’s general objections, and objections to definitions and instructions. 

Data Request No. 12

WorldCom’s data request provides as follows:

For any telephone number contained in any voice mail left and/or telephone call identified in response to Data Request No. 11, identify the Department receiving the telephone calls and provide a script and/or any other guidelines used by the SWBT personnel answering the calls. 

SWBT objects to this data request as overly broad and unduly burdensome.  SWBT also asserts that the data request seeks information that is neither relevant, nor reasonably calculated to lead to the discovery of admissible evidence.  In particular, SWBT objects that the data request seeks information about matters not associated with the two tariffs that are at issue.  WorldCom explains the basis for its data request in its motion to compel.  

The Commission has previously addressed each of SWBT’s objections and reaches the same conclusions with regard to this data request.    

SWBT will be compelled to respond to Data Request No. 12, as modified by the Commission’s previous rulings on SWBT’s general objections, and objections to definitions and instructions. 

Data Request No. 13

WorldCom’s data request provides as follows:

Produce all documents establishing, for each month since January 1, 2000, the total number of:

(a) calls received responsive to any voice mail or telephone call identified in Data Request No. 11;

(b) residential winbacks resulting from the calls placed in response to any voice mail or telephone call identified in Data Request No. 11;

(c) business winbacks resulting from the calls placed in response to any voice mail or telephone call identified in Data Request No. 11;

(d) residential retentions resulting from the calls placed in response to any voice mail or telephone call identified in Data Request No. 11;

(e) business retentions resulting from the calls placed in response to any voice mail or telephone call identified in Data Request No. 11; and

(f) winbacks or retentions for any other end user not classified by SWBT as residential or business resulting from the calls placed in response to any voice mail or telephone call identified in Data Request No. 11;

SWBT objects to this data request as overly broad and unduly burdensome.  SWBT also asserts that the data request seeks information that is neither relevant, nor reasonably calculated to lead to the discovery of admissible evidence.  In particular, SWBT objects that the data request seeks information about matters not associated with the two tariffs that are at issue.  WorldCom explains the basis for its data request in its motion to compel.  

The Commission has previously addressed each of SWBT’s objections and reaches the same conclusions with regard to this data request.    

SWBT will be compelled to respond to Data Request No. 13, as modified by the Commission’s previous rulings on SWBT’s general objections, and objections to definitions and instructions. 

Data Request No. 14

WorldCom’s data request provides as follows:

Describe the procedure by which SWBT determines rates, terms, and conditions for winback and/or retention offers in Missouri, including whether:

(a) SWBT’s rates, terms, and conditions are based on a comparison with billing information from competitors’ billing statements to end users; or 

(b) SWBT’s rates, terms, and conditions are based on a comparison with rates, terms, and conditions paid by SWBT’s current end users;

(c) SWBT’s rates, terms, and conditions are all stated in published tariffs. 

Produce any documents that establish SWBT’s policy, practice, requirement, directive, and/or guideline for determining rates, terms, and conditions for winback and/or retention offers in Missouri since January 1, 2000, including documentation of any rates, terms and conditions that are not contained in published tariffs. 

SWBT objects to this data request as overly broad and unduly burdensome.  SWBT also asserts that the data request seeks information that is neither relevant, nor reasonably calculated to lead to the discovery of admissible evidence.  In particular, SWBT objects that the data request seeks information about matters not associated with

the two tariffs that are at issue.  WorldCom explains the basis for its data request in its motion to compel.  

The Commission has previously addressed each of SWBT’s objections and reaches the same conclusions with regard to this data request.    

SWBT will be compelled to respond to Data Request No. 14, as modified by the Commission’s previous rulings on SWBT’s general objections, and objections to definitions and instructions. 

Data Request No. 15

WorldCom’s data request provides as follows:

Describe the procedure by which SWBT identifies a prospective recipient of a winback and/or retention offer in Missouri and produce any documents that establish SWBT’s policy, practice, requirement, directive, and/or guideline for identifying such prospective recipients of a winback and/or retention offer.

SWBT objects to this data request as overly broad and unduly burdensome.  SWBT also asserts that the data request seeks information that is neither relevant, nor reasonably calculated to lead to the discovery of admissible evidence.  In particular, SWBT objects that the data request seeks information about matters not associated with the two tariffs that are at issue.  WorldCom explains the basis for its data request in its motion to compel.  

The Commission has previously addressed each of SWBT’s objections and reaches the same conclusions with regard to this data request.    

SWBT will be compelled to respond to Data Request No. 15, as modified by the Commission’s previous rulings on SWBT’s general objections, and objections to definitions and instructions. 

Data Request No. 16

WorldCom’s data request provides as follows:

Describe any and all SWBT winback and/or retention marketing for Missouri end users that has been used since January 1, 2000 that was/is not triggered by a Change Notice and/or not directed to a specific end user’s address and/or telephone number and produce any documents that establish SWBT’s policy, practice, requirement, directive, and/or guideline for such marketing not triggered by a Change Notice and/or not directed to a specific end user’s address and/or telephone number.

SWBT objects to this data request as overly broad and unduly burdensome.  SWBT also asserts that the data request seeks information that is neither relevant, nor reasonably calculated to lead to the discovery of admissible evidence.  In particular, SWBT objects that the data request seeks information about matters not associated with the two tariffs that are at issue.  WorldCom explains the basis for its data request in its motion to compel.  

The Commission has previously addressed each of SWBT’s objections and reaches the same conclusions with regard to this data request.    

SWBT will be compelled to respond to Data Request No. 16, as modified by the Commission’s previous rulings on SWBT’s general objections, and objections to definitions and instructions. 

Data Request No. 17

WorldCom’s data request provides as follows:

Explain how SWBT’s current winback and/or retention offers in Missouri differ from SWBT’s current winback and/or retention offerings in:

(a) Arkansas;

(b) Kansas;

(c) Oklahoma; and

(d) Texas.

SWBT objects to this data request as overly broad and unduly burdensome.  SWBT also asserts that the data request seeks information that is neither relevant, nor reasonably calculated to lead to the discovery of admissible evidence.  In particular, SWBT objects that the data request seeks information about matters not associated with the two tariffs that are at issue.  In addition, SWBT objects that this data request seeks information regarding the operation of SWBT and its affiliates in other states.

In its motion to compel, WorldCom claims that the information it seeks in this data request is necessary to determine whether SWBT engages in a violation of the Robinson  – Patman Act by discriminating among different purchasers of commodities of like grade and quality.  According to WorldCom, offers that are consistent across the region served by SWBT are unlikely to meet the affirmative defense of meeting the equally low price of a competitor.  Thus, WorldCom asks SWBT to explain the differences across the five states. 

As the Commission indicated in sustaining SWBT’s second general objection, this Commission has no authority to enforce the Robinson – Patman Act.  SWBT’s winback offers in states other than Missouri simply are not relevant to the tariffs that are before the Commission in this case.  The Commission will not compel SWBT to respond to WorldCom’s Data Request No. 17.

Data Request No. 18

WorldCom’s data request provides as follows:

Produce all documents that establish, for Missouri, by exchange for each month beginning with January 1, 2000, the number of end users for which SWBT originated or received a Change Notice:

(a) but SWBT did not lose to a competitor; and 

(b) lost to a competitor but then regained the end users.

SWBT objects to this data request as overly broad and unduly burdensome.  SWBT also asserts that the data request seeks information that is neither relevant, nor reasonably calculated to lead to the discovery of admissible evidence.  In particular, SWBT objects that the data request seeks information about matters not associated with the two tariffs that are at issue.  WorldCom explains the basis for its data request in its motion to compel.  

The Commission has previously addressed each of SWBT’s objections and reaches the same conclusions with regard to this data request.    

SWBT will be compelled to respond to Data Request No. 18, as modified by the Commission’s previous rulings on SWBT’s general objections and objections to definitions and instructions. 

Data Request No. 19

WorldCom’s data request provides as follows:

If a Missouri end user responds to a SWBT voice mail advising that his/her/its service may have been changed without authorization and the end user returns to SWBT as a customer, explain any SWBT policy, practice, guideline, directive, and/or requirement that SWBT submit the information as an unauthorized change to a state or federal regulatory agency, such as the Missouri Public Service Commission or the Federal Communications Commission.

SWBT objects to this data request as overly broad and unduly burdensome.  SWBT also asserts that the data request seeks information that is neither relevant, nor reasonably calculated to lead to the discovery of admissible evidence.  In particular, SWBT objects that the data request seeks information about matters not associated with the two tariffs that are at issue.  In addition, SWBT objects to this data request because WorldCom knows as much about the regulatory requirements of this Commission and the FCC, as does SWBT.

WorldCom explains in its motion to compel that it is not asking SWBT to cite the regulations that would require SWBT to submit information about an alleged slamming incident to the Commission or the FCC.  WorldCom indicates that it is instead asking SWBT to explain its policies and practices for reporting that information to the Commission or the FCC.  

The Commission agrees with WorldCom.  The data request asks SWBT to explain its policies and practices regarding the reporting of possible slamming incidents.  That is information about which WorldCom would not have any independent knowledge.  WorldCom is entitled to inquire about that information.     

The Commission has previously addressed each of SWBT’s other objections and reaches the same conclusions with regard to this data request.  

SWBT will be compelled to respond to Data Request No. 19, as modified by the Commission’s previous rulings on SWBT’s general objections, and objections to definitions and instructions. 

Data Request No. 20

WorldCom’s data request provides as follows:

State whether the winback letter attached as Exhibit A has been mailed to end users in Missouri in either the attached format or in a similar format.  If the winback letter has been sent to Missouri end users, explain any differences in the rates, terms, or conditions for service or return-call telephone number. 

The exhibit A referred to in the data request appears to be a form letter dated March 15, 2002, signed by Lynn Lehew, Director Consumer Winback – SBC Southwestern Bell.  It does not indicate that it applies to any particular state. 

SWBT objects to this data request as overly broad and unduly burdensome.  SWBT also asserts that the data request seeks information that is neither relevant, nor reasonably calculated to lead to the discovery of admissible evidence.  In particular, SWBT objects that the data request seeks information about matters not associated with the two tariffs that are at issue.  In addition, SWBT objects to this data request because it may seek information regarding the operations of SWBT or its affiliates in states other than Missouri.

In its motion to compel, WorldCom explains that the use of a winback letter similar to that in exhibit A indicates SWBT’s use of customer information to which SWBT has sole access, thus providing an improper competitive advantage to SWBT.

As the Commission indicated in sustaining SWBT’s second general objection, SWBT’s winback offers in states other than Missouri simply are not relevant to the tariffs that are before the Commission.  However, WorldCom’s data request does not seek information about SWBT’s activities in other states.  WorldCom wants to know whether SWBT has used this or a similar winback letter in Missouri.  If SWBT has not used this or a similar winback letter in Missouri, then no further response is required.  If SWBT has used this or a similar winback letter in Missouri, then WorldCom wants to know the particulars of the Missouri letter.  That is an appropriate request and will not require SWBT to offer any particulars about its operations in another state.

The Commission has previously addressed each of SWBT’s other objections and reaches the same conclusions with regard to this data request.  

SWBT will be compelled to respond to Data Request No. 20, as modified by the Commission’s previous rulings on SWBT’s general objections, and objections to definitions and instructions. 

IT IS THEREFORE ORDERED:
1. That the Motion to Compel, filed by WorldCom on July 12, 2002, is granted in part and denied in part as explained in the body of this order and in the ensuing paragraphs.


General Objections

a)
Southwestern Bell Telephone Company is not compelled to respond to WorldCom’s data requests in so far as they require Southwestern Bell to provide information about winback offers in states other than Missouri.

b)
Southwestern Bell Telephone Company is compelled to respond to WorldCom’s data requests by providing information back to January 1, 2000, if it is otherwise compelled to respond to the data request.

Objections to Definitions and Instructions

a)
 Southwestern Bell Telephone Company is compelled to comply with instruction 4 of WorldCom’s data requests, which requires that for each answer Southwestern Bell Telephone Company identify the person or persons most knowledgeable about the response and the person or persons responsible for preparation of each response.

b)
Southwestern Bell Telephone Company is compelled to comply with instruction 8 of WorldCom’s data requests, regarding claims of privilege. 

c)
Southwestern Bell Telephone Company is compelled to comply with instruction 10 of WorldCom’s data requests, which requires Southwestern Bell to indicate why information that it claims is not available is unavailable.

d)
Southwestern Bell Telephone Company is not compelled to comply with instruction 12 of WorldCom’s data requests, which would require Southwestern Bell to state fully any exceptions that apply for each data request.   

e)
That Southwestern Bell Telephone Company is not compelled to adhere to the definition of “concerning” found in WorldCom’s data requests.

f)
That Southwestern Bell Telephone Company is not compelled to adhere to that portion of the definition of “document” found in WorldCom’s data requests that would require Southwestern Bell to produce documents of which it was knowledge, but not custody or control.

g)
That Southwestern Bell Telephone Company is compelled to adhere to the definition of “retention” found in WorldCom’s data requests.

h) That Southwestern Bell Telephone Company is compelled to adhere to the definition of “you, your, company, the company, or SWBT” found in WorldCom’s data requests.  Provided, however, that this definition does not require SWBT to disclose any information that would otherwise be protected from disclosure by any privilege.   

i) That Southwestern Bell is compelled to adhere to the definition of “winback” found in WorldCom’s data requests.

j)
That Southwestern Bell is compelled to comply with the requirements of the Commission’s rules and the Rules of Civil Procedure regarding supplementation of its answers to WorldCom’s data requests. 

Specific Data Requests

a)  
Southwestern Bell Telephone Company is compelled to respond to Data Request Numbers 1-16 and 18-20, as modified by the Commission’s previous rulings on Southwestern Bell’s general objections, and objections to definitions and instructions.

b)
Southwestern Bell Telephone Company is not compelled to respond to Data Request Number 17.

2.
That Southwestern Bell Telephone Company shall respond to WorldCom’s Data Requests no later then August 19, 2002.

3.
That this order shall become effective on August 18, 2002.

BY THE COMMISSION

(S E A L)

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

Simmons, Ch., Murray, Lumpe, Gaw and Forbis, CC., concur

Woodruff, Senior Regulatory Law Judge
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