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REPLY BRIEF OF STAFF

COMES NOW the Staff of the Missouri Public Service Commission (“Staff” and “Commission”), and for its Reply Brief in this matter states to the Commission as follows:

ARGUMENT


Staff reiterates and incorporates the arguments contained in its Initial Brief in this Reply Brief.   In addition, Staff makes the following arguments:

   
As Staff stated in its Initial Brief, the Complainants in this case (BPS Telephone Company, Cass County Telephone Company, Citizens Telephone Company of Higginsville, Missouri, Craw-Kan Telephone Cooperative, Inc., Fidelity Communication Services I, Inc., Fidelity Telephone Company, Grand River Mutual Telephone Corporation, Green Hills Telephone Corporation, Holway Telephone Company, IAMO Telephone Company, Kingdom Telephone Company, K.L.M. Telephone Company, Lathrop Telephone Company, and Mark Twain Rural Telephone Company) should be entitled to compensation for terminating wireless originated calls. VoiceStream Wireless Corporation (“VoiceStream”)1 and Western Wireless Corporation (“Western”) concede that Complainants “filed and received Commission approval for a wireless termination service tariff.  The Commission approved these tariffs in 2001.”  (Brief of Respondents T-Mobile USA, Inc. and Western Wireless Corporation, p. 6).  VoiceStream and Western “believe that in considering this case, it will become evident to the Commission that it exceeded its power in approving the tariffs on which the Complainants rely.” (Brief of Respondents T-Mobile USA, Inc. and Western Wireless Corporation, p. 8).

This attempted logic is a device to construct a justification for VoiceStream and Western Wireless to not pay a tariff rate that they admit exists, based primarily on the fact that they do not like the rate.  Other wireless carriers are paying the individual tariff rate for traffic that is terminating in the Complainants’ networks.  (Winberry Direct, p. 6, lines 4-6; Matzdorff Direct, p. 5, lines 18-19; Cornelius Direct, p. 9, lines 10-12; Wilbert Direct, p. 4, lines 22-23; Beier Direct, p. 6, lines 5-7; Reeter Direct, p. 5, lines 21-23; Cotton Direct, p. 7, lines 1-2; Copsey Direct, p. 5, line 27 through page 6, line 2; Faircloth Direct, p. 6, lines 3-6; Boyd Direct, p. 6, lines 1-3; Rohde Direct, p. 7, lines 20-22).  The Commission approved the wireless termination tariffs three different times in 2001.  (Scheperle Rebuttal, Schedule 1)2 Therefore, VoiceStream and Western’s argument has no merit.

 
The originating carriers, VoiceStream and Western, are responsible for the traffic in dispute.  VoiceStream and Western are originating wireless traffic and passing it on to a transiting company like SWBT for termination to Complainants’ networks.  The Commission has approved an interconnection agreement for VoiceStream and SWBT in Case No. TO-2001-489, In the Matter of the Application of VoiceStream Wireless Corporation for Approval it Its Interconnection Agreement with Southwestern Bell Telephone Company Under Section 252(e) of the Telecommunications Act of 1996; and for Western and SWBT in Case No. TO-98-12, In the Matter of the Joint Application of Southwestern Bell Telephone Company and Western Wireless Corporation for Approval of Interconnection Agreement Under the Telecommunications Act of 1996.  Both of the interconnection agreements, in Section 3.1.3, state that the “[c]arrier and SWBT shall compensate each other for traffic that transits their respective systems to any Third Party Provider, as specified in Appendix PRICING. The Parties agree to enter into their own agreements with Third Party Providers.  In the event that Carrier sends traffic through SWBT’s network to a Third Party Provider with whom Carrier does not have a traffic interchange agreement, then Carrier agrees to indemnify SWBT for any termination charges rendered by a Third Party Provider for such traffic.”  (Emphasis added.) 

This wording suggests that each Respondent enter into its own agreement with the third-party providers, the Complainants here.  VoiceStream and Western have sent traffic for termination in Complainants’ exchanges without obtaining a compensation or interconnection agreement for the termination of such traffic.  It is the responsibility of VoiceStream and Western to negotiate or arbitrate agreements with third party providers.  However, VoiceStream and Western now contend that “[t]here is no evidence that any of the Complainants sought to negotiate the terms of those tariffs with the Respondent wireless carriers or any other wireless carrier, or of any attempt to negotiate an interconnection agreement or intercarrier compensation arrangement.” (Brief of Respondents T-Mobile USA, Inc. and Western Wireless Corporation, p. 6). VoiceStream and Western are trying to switch the responsibility to the Complainants instead of meeting their own responsibilities.  The originating carriers, VoiceStream and Western, are responsible for the traffic in dispute, not Complainants or a third party transiting carrier such as SWBT. Under the procedures established by Section 252(a) of the Telecommunications Act of 1996, it is the responsibility of the carriers (the Complainants in this case) requesting interconnection agreements with incumbent local exchange carriers (the Respondents in this case) to initiate the negotiation process.
CONCLUSION

THEREFORE, Staff prays that the Commission accept its Reply Brief in this matter.  In addition, Staff reiterates and incorporates the arguments contained in its Initial Brief in this Reply Brief.
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1 Effective August 30, 2002, VoiceStream Wireless Corporation changed its name to T-Mobile USA, Inc.


2 Approved in Case Nos. TT-2001-139, TT-2001-646 and TT-2002-127.





PAGE  

4

