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SOUTHWESTERN BELL TELEPHONE COMPANY’S

POSITION STATEMENT

Southwestern Bell Telephone Company
 pursuant to the Missouri Public Service Commission’s January 22, 2002 Order Adopting Procedural Schedule, respectfully submits Southwestern Bell’s position on the following issues presented to the Commission for resolution in this case:

ISSUE 1 – TRAFFIC SUBJECT TO A WIRELESS TERMINATION TARIFF 

1.
For each Wireless Carrier Respondent named in the respective complaints, have each of the Petitioners with Wireless Termination Service Tariffs established that there are any amounts due and owing for traffic that was delivered after the effective date of any of the Wireless Termination Service Tariffs?

SWBT Position:  Southwestern Bell has not taken a position in this case on this issue.

ISSUE 2 – TRAFFIC NOT SUBJECT TO A WIRELESS TERMINATION TARIFF

2.
In the absence of a wireless termination service tariff or an interconnection agreement, can Petitioners charge access rates for intraMTA traffic originated by wireless carriers and transited by a transiting carrier for termination to the Petitioners’ respective networks?

SWBT Position:  No.  Complainants cannot charge access rates for intraMTA traffic originated by wireless carriers and transited by a transiting carrier for termination to the Complainants’ respective networks.  This Commission has twice concluded that access charges are inappropriate for terminating intraMTA wireless traffic.
  In addition, the authorities that have considered this matter have interpreted and applied federal law in exactly the same manner as the Commission's Alma decisions.
  (Hughes Rebuttal, pp. 14-15).

3.
For each Wireless Carrier Respondent named in the respective complaints, does the record support a finding that the traffic in dispute is intraMTA wireless traffic?

SWBT Position:  Southwestern Bell has not taken a position in this case on this issue.

4.
What compensation, if any, is due Petitioners without wireless termination service tariffs or an interconnection agreement for intraMTA traffic originated by wireless carriers and transited by a transiting carrier for termination to the Petitioners’ respective networks after the date of an order by the Commission in this case? 

SWBT Position:  Under the Telecommunications Act of 1996 (“the Act”), the appropriate compensation for wireless interconnection is to be set through negotiations.  If a rate or compensation mechanism cannot be agreed to, the wireless carriers and the MITG company should ask the Commission to arbitrate the rate.  (Hughes Rebuttal, p. 16).

5.
What compensation, if any, is due Petitioners without wireless termination service tariffs or an interconnection agreement for intraMTA traffic originated by wireless carriers and transited by a transiting carrier for termination to the Petitioners’ respective networks prior to the date of an order by the Commission in this case? 

SWBT Position:  Southwestern Bell has not taken a position in this case on this issue.

6.
For each Wireless Carrier Respondent named in the respective complaints, does the record support a finding that the traffic in dispute is interMTA traffic? 

SWBT Position:  Southwestern Bell has not taken a position in this case on this issue.

7.
To the extent that the record supports a finding that any of the traffic in dispute is interMTA traffic for each Wireless Respondent, what amount is due under Petitioners’ applicable Intrastate Access Tariffs? 

SWBT Position:  Southwestern Bell concurs that intrastate interMTA wireless-originated traffic is subject to the Complainants’ intrastate access tariff rates.

8.
Is it appropriate to impose secondary liability on transiting carriers for the traffic in dispute? 

SWBT Position:  No.  Transiting carriers receive little or no benefit from serving as transiting carriers.  As long as they are required to allow their networks to be used by wireless carriers to send traffic to other carriers (i.e., for establishing indirect interconnections pursuant to the Act), it is inappropriate and unfair to impose any financial obligation on transiting carriers for transited 

traffic.
  The Commission should relieve transiting carriers of any secondary liability that the Commission may have previously established for this type of traffic.  (Hughes Rebuttal, pp. 2, 4-10).

9.
Does the record support a finding that Petitioners are barred from collecting compensation for traffic in dispute under the principles of estoppel, waiver, or any other affirmative defense pled by any of the Wireless Carrier Respondents? 

SWBT Position:  Southwestern Bell has not taken a position in this case on this issue.

10.
Are Petitioners obligated to negotiate interconnection agreements with wireless carriers on an indirect basis that provide for reciprocal compensation for traffic exchanged between their respective networks through a transiting carrier? 

SWBT Position:  Yes.  The interconnection obligations of the Act do not distinguish between direct interconnection and indirect interconnection.  The Act defines the very first duty of all telecommunications carriers as the duty "to interconnect directly or indirectly with the facilities and equipment of other telecommunications carriers."  47 U.S.C. § 251(a)(1) (emphasis added).  Section 251(b)(5) obligates local exchange carriers to establish reciprocal compensation, and Section 251(c)(1) requires local exchange carriers to engage in good faith negotiations to establish those arrangements.  Nothing in the Act or the FCC's rules requires wireless carriers to directly interconnect as a prerequisite to negotiating an interconnection agreement.
11.
What, if any, relevance do any of the terms and conditions of Southwestern Bell Telephone Company’s Wireless Interconnection Tariff (PSC Mo. No. 40) have in connection with the determination of any of the issues in this proceeding? 

SWBT Position:  None.  Southwestern Bell handles virtually no traffic under its Wireless Carrier Interconnection Services Tariff.  Over 99% of traffic that wireless carriers send to Southwestern Bell for transit or termination is via Commission-approved interconnection agreements.  None of the wireless carriers in this proceeding interconnect with Southwestern Bell through Southwestern Bell’s Wireless Carrier Interconnection Tariff.  (Hughes Rebuttal, pp. 15-16).

12.
Who is responsible to pay compensation due, if any, to the Petitioners for intraMTA traffic terminated prior to the effective date of a Petitioner's Wireless Termination Tariff? 

SWBT Position:  If any compensation is found to be due, such compensation is the responsibility of the originating carrier.  As the FCC stated in its Unified Carrier Compensation Regime docket, “existing access charge rules and the majority of exiting reciprocal compensation agreements require the calling party’s carrier, whether LEC, IXC or CMRS, to compensate the called party’s carrier for terminating the call.”
  (Hughes Rebuttal, p. 10)

13. 
Should SWBT block uncompensated wireless traffic for which it serves as a transiting carrier? 

SWBT Position:  No.  Transiting carriers have an obligation under federal law to allow indirect interconnection and to permit other carriers to use their networks to reach the networks of other carriers like Complainants.
  Without a specific order from the state Public Service Commission, a transiting carrier has no authority to block transiting wireless traffic at the request of Complainants.  (Hughes Rebuttal, p. 20).  In the event the Commission authorizes such blocking, the LEC requesting the blocking should be responsible for the transiting carrier’s cost of implementing the blocking, consistent with the Commission’s Order in Case No. TT-2001-139.
  (Hughes Rebuttal, pp. 21-23).
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� Southwestern Bell Telephone, L.P., d/b/a Southwestern Bell Telephone Company, will be referred to in this pleading as “Southwestern Bell” or “SWBT.”


� See, In the Matter of Mid�Missouri Group's Filing to Revise its Access Service Tariff, P.S.C. Mo. No. 2, Case No. TT�99�428 et al., Report and Order of January 27, 2000; In the Matter of Mid�Missouri Group's Filing to Revise its Access Service Tariff, P.S.C. Mo. No. 2, Case No. TT�99�428 et al., Report and Order of April 9, 2002 (the "Alma decisions").


� 3 Rivers Telephone Coop., Inc. et al. v. U.S. West Communications, Inc., 125F. Supp. 2d 417 (D. Mont. 2000) (appeal pending before 9th Circuit). Mid-Rivers Telephone Coop., Inc. v. Qwest Corp., CV01-163-BLG-RFC, (D. Montana filed April 3, 2002); In re Exchange of Transit Traffic, Iowa Utility Board, Docket No. SPU-00-7, Order Affirming Proposed Decision and Order, issued March 18, 2002.


� 3 Rivers Telephone Coop., 125F.Supp.2d at 419;Accord, In the Matter of Developing a Unified Carrier Compensation Regime, CC Docket No. 01-92, Notice of Proposed Rulemaking, released April 27, 2001, para 9 (“Existing access charge rules and the majority of existing reciprocal compensation agreements require the calling party’s carrier, whether LEC, IXC or CMRS to compensate the called party’s carrier for terminating the call . . . such . . . arrangements . . . are clearly the dominate form of interconnection regulation in the United States and abroad”).


� Unified Carrier Compensation NPRM, at para. 9 (emphasis added.


� Federal Telecommunications Act of 1996, Section 251(a)(1).


� See, Report and Order, Case No. TT-2001-139, issued February 8, 2001 (“the requesting small LEC must pay SWBT the cost of blocking the traffic”).
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