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COMES NOW the Staff of the Missouri Public Service Commission and submits this Reply Brief in response to the Initial Briefs and accompanying proposed findings of fact and conclusions of law filed on behalf of Petitioners Mid-Missouri Telephone Company (“Mid-Missouri”), Alma Telephone Company (“Alma”), Chariton Valley Telephone Corporation (“Chariton”), MoKan Dial, Inc. (“MoKan”), Choctaw Telephone Company (“Choctaw”), Northeast Missouri Rural Telephone Company (“Northeast”) and Modern Telecommunication Company (“Modern”) (collectively, MITG companies); and Respondents Southwestern Bell Telephone, L.P. d/b/a SBC Missouri; (SBC); T-Mobile USA, Inc. (T-Mobile); and United States Cellular Corporation (U.S. Cellular).  As several parties made their proposed findings of fact and conclusions of law an integral part of this briefing process, Staff will address points raised jointly in both documents.

(1) The Western District Court of Appeals’ decision in the Alma case is not final, and the Commission should not rely upon it.  

In the Second Initial Brief of Staff, as well as in the other initial briefs filed with the Commission, the parties have referred to the appeal from the Commission’s Report and Order in In the Matter of Alma Telephone Company, Case No. TT-99-428 (the “Alma case”).
  On appeal, the Western District Court of Appeals reversed the Commission’s rejection of tariffs imposing access rates on CMRS traffic, and the Western District found the amended tariffs setting the rate for transited traffic at access rates contained a subordination clause that avoids any conflict with federal law.  Alma Telephone Co. et. al. v. Pub. Serv. Comm’n, et al., Case No. WD62961 (October 5, 2004). As of the date this brief is filed, the Western District’s remand has not yet become final, however, and is now subject to motions for both rehearing and transfer to the Supreme Court of Missouri.  Parties have made filings in the matter as recently as November 12, 2004.  As Staff stated in its previous brief:  until the decision becomes final, the existing principles remain in place, but the ultimate disposition of the Alma decision remains uncertain.  Staff’s recommendations in the proceedings in this matter in 2002, as well as in 2004, presumed the existence of the Commission’s Alma decision, and the Commission’s ultimate decision in the Alma case may require modifications in those recommendations.  Until the decision reversing the Commission’s previous decision becomes final or a new decision supplants it, however, Staff maintains its existing posture in this matter.
(2) The notion that a bill and keep arrangement exists, de facto or otherwise, is incorrect.

  US Cellular suggests that a bill-and-keep arrangement has been in effect and should remain.  (US Cellular Brief at 9.)  Arguably, the FCC’s rule at 47 C.F.R. § 51.705 only allows for three types of compensation for transport and termination, and as the two alternatives to bill and keep are based upon forward looking costs, or a default proxy, which did not exist in this case, the Commission must assume a bill and keep arrangement.  However, these rules apply to arbitrated interconnection agreements.  Here, the parties are not presenting an interconnection agreement to the Commission.  In the Mark Twain case, the Commission found that the compensation rules for arbitrated interconnection agreements did not apply in reviewing the proposed rates in termination tariffs:
  

The pricing standards contained in the Act, which the F.C.C.'s pricing regulations interpret and implement, provide guidance to state commissions in the arbitration of interconnection agreements. Subsection 252(c) of the Act, labeled "Standards for Arbitration," provides that "[i]n resolving by arbitration under subsection (b) any open issues and imposing conditions upon the parties to the agreement, a state commission shall . . . (2) establish any rates for intercon​nection, services, or network elements according to subsection (d)[.]" The pricing standards are, by their very terms, "[f]or the purposes of compliance . . . with section 251(b)(5)[.]"  The Commission has already reviewed Section 251(b)(5) of the Act and determined that it does not apply to the tariffs at issue in this case.  The same conclusion necessarily governs application of the pricing standards at Section 252(d).
Thus, bill-and-keep cannot be used to resolve this case because interconnection agreements have not been negotiated or arbitrated between the parties.

(3) Federal law does not preempt the negotiation process called for by the 1996 Telecommunications Act.  

T-Mobile in its initial brief suggests that tariff filings to address the compensation issue for wireless carriers are not valid because the 1996 Telecommunications Act has preempted such devices.  T-Mobile Brief at 3.  Missouri courts have found that such tariffs are not invalid and that, “[i]n the absence of a comprehensive scheme to address the wireless companies’ conduct, the Commission did not use its tariff-approval authority to supplant federal law.”
  The Court further found that “[i]f the wireless companies had voluntarily agreed to negotiate rates for terminating traffic, then the rural carriers could have requested the Commission to mediate the compensation terms under Sections 252(a)(2) and 252(b)(1)-(2) of the Act.  Without this voluntary compliance, the Act’s procedural scheme for reciprocal compensation arrangements could not be invoked.” Id. Also, the Court found that neither the tariffs nor the Commission’s action approving them conflicted with the 1996 Telecommunications Act because the wireless carriers are free at any time to enter into negotiations as called for by the Act.  Id. at 25-26.  The Western District Court of Appeals’ decision has not been overruled at the federal level, and accordingly governs the Commission’s actions.  The tariffs at issue in the Sprint Spectrum case are comparable to the ones before the Commission in this matter, and the Commission is not prevented from considering them on a preemption basis.

(4) Are parties requesting retroactive ratemaking? 

The MITG suggests that the rates proposed by Staff witness Scheperle are inappropriate because “the only rates that can be applied to the traffic in question are those contained in tariffs or approved agreements that were in place at the time the traffic terminated.”  MITG Proposed Report and Order at 36 (Conclusions of Law, para. 19).  T-Mobile also indicates the Staff’s proposal is retroactive ratemaking.  T-Mobile Proposed Findings of Fact and Conclusions of Law at 52 (Conclusions of Law, para. 33).  Certainly, the Commission may not engage in retroactive rulemaking.
  However, each of the parties, with the exception of the MITG companies, request some sort of retroactive finding by this Commission using, to various degrees, the Orders and rulings of the FCC.    

The Commission has found in the potentially reversed Alma decision that the First Report and Order prohibits applying access rates to intraMTA traffic originated by a wireless carrier, and accordingly disallowed tariff amendments that would have applied access.  As noted by both T-Mobile (Brief at 3-6) and US Cellular (Brief at 5-9), even if the Commission’s Alma decision does return for review, the Commission may not be bound to apply access rates to the traffic in question in situations such as the one presented here.  Staff has proposed that the effect of the FCC Order was to disallow the Local Loop Charge portion of the tariff, and therefore Staff proposes the Commission provide that the rates in existence at the time for transport and 

switching be applied to the traffic in question.  Applying rate components that existed contemporaneously with the traffic being transported is not retroactive ratemaking.  By using these components, the Commission can establish compensation amounts derived from figures that were in place at the time the traffic terminated.

(5) The FCC’s TELRIC standards do not apply to the traffic in question in this case.

T-Mobile has suggested that the charges to be applied to the traffic at issue in the MITG companies’ complaints should comply with the FCC’s TELRIC rules.  T-Mobile Proposed Findings of Fact and Conclusions of Law at 8 (Findings of Fact, paras. 58, 61); and at 25 (Conclusions of Law, para. 32).  Such an analysis is unnecessary and inappropriate.

TELRIC (“total element long run incremental cost”) is based on forward-looking economic cost, and is “based on the assumption that competition would constrain the value of an incumbent LEC network and the price that could be charged for use of that network.”
  TELRIC’s source is the 1996 Telecommunications Act, at 47 U.S.C. § 251(d).  As the Supreme Court discussed in reviewing the history of TELRIC methodology, 

… Congress directed the FCC to prescribe methods for state commissions to use in setting rates that would subject both incumbents and entrants to the risks and incentives that a competitive market would produce. § 252(d). The particular method devised by the FCC for setting rates to be charged for interconnection and lease of network elements under the Act, § 252(d)(1), … [is] the subject[] of this litigation[
] … .
  

These prescribed methods are to be used when state commissions such as the Missouri Public Service Commission are called upon in arbitrations to establish rates for interconnection, services, or network elements.  47 U.S.C. § 251(c)(2).  The rates are not related to a Commission determination under 47 U.S.C. § 251(c)(2) – the Commission is not establishing rates for interconnection, services or network elements by arbitration, and thus a TELRIC cost-review is neither necessary nor appropriate.

(6) T-Mobile’s proposal that all traffic in the Complaint period should be deemed intraMTA traffic does not withstand scrutiny.  

In its Initial Brief, T-Mobile recommends that during the complaint period, all traffic should be deemed intraMTA. T- Mobile states:

There is one FCC-approved methodology that the Commission can, and should, utilize. Specifically, the FCC has ruled that “LECs and CMRS providers can use the point of interconnection between the two carriers at the beginning of the call to determine the location of the mobile caller or the called party.” First Local Competition Order, 11 FCC Rcd 115499, 16018 ¶ 1044 (1996). For mobile-to-land traffic – that is, the traffic that T-Mobile sends to the Complainants – the point of interconnection is at the Complainants’ meet point with SBC, located in the St. Louis MTA. Under this approved FCC-approved approach, all of the traffic that T-Mobile sent to the Complainants during the complaint period would be deemed intraMTA traffic. (pages 15-16.)

Staff agrees this accurately describes one of the methods outlined by the FCC (See Scheperle, Additional Rebuttal Testimony, pages 6-8). However, the recommendation by T-Mobile is flawed for the following reasons:

1. T-Mobile made no recommendation in testimony, exhibits or hearings purporting this recommendation. In fact, T-Mobile presented no witnesses, testimony or proposal on proposing a 0.00% interMTA factor recommendation for T-Mobile’s originated traffic terminating on Chariton’s or Northeast’s network. 

2. In its initial Brief, T-Mobile admitted that customers can and do make calls outside their home MTA.  T-Mobile states:  “Indeed, evidence in the record shows that customers can, and do, make calls outside their home MTA – including intraMTA calls that the Complainants in their study would erroneously classify as interMTA.” (T-Mobile Brief at 13-14; emphasis supplied).

3. T-Mobile in its proposal, stated that the point of interconnection is at the Complainants’ meet point with SBC, located in the St. Louis MTA.  Assuming this is true, Chariton and Northeast have access lines in MTA areas other than the St. Louis MTA (see Exh. 310, Additional Rebuttal Testimony of Michael S. Scheperle, Schedule 4).  As some access lines are in MTA areas other than St. Louis MTA, it is inconceivable that some calls that originated in the St. Louis MTA would not terminate in the Kansas City MTA (Northeast and Chariton) or the Des Moines MTA (Northeast), thereby making some calls interMTA.

4. T-Mobile’s recommendation deals with only two carriers.  T-Mobile Brief at 15-16.  However, three parties are involved in transporting this traffic (T-Mobile; SBC as the transiting carrier; and Chariton or Northeast as the terminating company). The FCC’s option for resolving the jurisdiction of wireless-originated traffic using the point of interconnection is based upon “two” carriers and not three carriers.  The option of meet point billing as proposed by T-Mobile does not seem viable when three carriers are involved instead of two (see Exh. 310, Additional Rebuttal Testimony of Michael S. Scheperle, page 8, lines 10-13).

CONCLUSION

WHEREFORE, the Staff requests that the Commission adopt the Staff’s positions as set out in testimony.  Specifically, Staff requests that the Commission:

1.
Find the remaining defendants owe MITG companies for transport and termination of traffic from February 5, 1998 through December 31, 2001:  

A.
at the appropriate access charge for interMTA traffic;

B.
at rates incorporating the charges at the time in the MITG companies’ tariffs for switching and transport of traffic, for intraMTA traffic carried prior to the establishment of a wireless termination tariff; and

C.
at the wireless termination tariff rate for intraMTA traffic carried after the establishment of a wireless termination tariff;


2.
Determine the appropriate factors to apply to the traffic in question to determine the proportion of traffic between interMTA and intraMTA, calculated at:

A.
an interMTA factor of 41% between Chariton Valley and T-Mobile;

B.
an interMTA factor of 38% between Northeast and T-Mobile;

C.
the negotiated and agreed to interMTA factor of 26% between Chariton Valley and US Cellular;

D.
the negotiated and agreed to interMTA factor of 22.5% between Northeast and US Cellular;
3.
Order Northeast and Chariton to file a tariff that provides a just and reasonable rate for termination of intraMTA traffic on a prospective basis; and

4.
Find that SBC is not secondarily liable for the traffic included in the complaints, regardless of whether it is intraMTA or interMTA.  
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� The initial Report and Order of Jan. 27, 2000 is at 8 Mo.P.S.C.3d 521; the Amended Report and Order issued April 9, 2002.  The Commission issued its Amended Report and Order in response to a directive from the Court of Appeals to provide adequate findings of facts, but the decision was effectively the same in both Orders and only the fact-finding section was altered in the latter Order.





� In the Matter of Mark Twain Rural Telephone Company, Case No. TT-2001-139 (Report & Order, iss’d February 8, 2001).  This Order was affirmed in State ex rel. Sprint Spectrum, L.P. v. Missouri Pub. Serv. Comm’n, 112 S.W.3d 20 (Mo.App. W.D. 2003).


� State ex rel. Sprint Spectrum, L.P. v. Missouri Pub. Serv. Comm’n, 112 S.W.3d 20, 25 (Mo.App. W.D. 2003).


� The Missouri Supreme Court has found, “[t]he commission fixes rates prospectively and not retroactively.  Our courts do not fix rates.  Our courts may only review, and affirm or set aside or revise and remand the commission’s rate-fixing orders.  Our courts cannot make the Commission do retroactively and our courts cannot retroactively do that which the Commission, or other rate-making body, only does prospectively.  Lightfoot, et al. v. City of Springfield, et al., 236 S.W. 2d 348, 353 (Mo. banc 1951).


� Notice of Proposed Rulemaking, In the Matter of Review of the Commission’s Rules Regarding the Pricing of Unbundled Network Elements and the Resale of Service by Incumbent Local Exchange Carriers, WC Docket No. 03-173, FCC-03-224 (September 15, 2003), at 9.  This methodology has been ratified by the United States Supreme Court in AT&T v. Iowa Utilities Board 525 U.S. 366 (1999) and Verizon Communications v. FCC, 535 U.S. 467 (2002).


� The litigation resulted in the Supreme Court’s ratification of TELRIC methodology to accomplish this purpose


� Verizon, 535 U.S. at 476.
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