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Concurring Opinion of Commissioner Connie Murray

 
I write separately from the Order Denying Application for Reconsideration or Rehearing of Revised UNE Costs and Rates, issued on November 14, 2002, because my reason for denial is based purely on procedural deficiency of the motion.

 
The substantive issues that Southwestern Bell raised following the calculation of the actual rates that result from the Commission’s decisions in its August 6 Report and Order, appear meritorious.  It appears that the non-recurring rates for various elements may have been reduced to a level that is non-compensatory.  For example, the rates that have been reduced to zero appear non-compensatory under TELRIC or any other pricing standard unless Southwestern Bell incurs no cost in the provision of the sixteen individual elements so priced.  

 
Southwestern Bell presented testimony at the hearing that higher prices were required by a proper application of TELRIC, but the Commission found otherwise.  The calculations that could not be completed  until after the Report and Order seem to support Southwestern Bell’s position, on at lease some of the network elements. I am concerned that, where UNE rates  are too low,  facilities-based competition is harmed.  When that happens, everyone loses, including the end-user.

 
I regret that we were unable to grant reconsideration but saw no clear way for the Commission to approve a second motion for reconsideration or rehearing filed 10 days after the Commission’s denial of a timely application for reconsideration or rehearing.  For that reason alone, I concur in the denial of the application.
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Connie Murray, Commissioner

Dated in Jefferson City, Missouri,

on this 15th day of  November, 2002.

