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OFFICE OF THE PUBLIC COUNSEL'S

RESPONSE TO THE COMMENTS OF THE STAFF

Public Counsel asks the Commission to reject the proposed recommendations of the Staff for further proceedings in this case. The Staff suggests that the Commission should: 

1) determine the appropriate cost for switched access service; 

2)  determine the Commission’s authority to adjust switched access rates;

3)  address the issues regarding the Commission’s authority to expand calling scopes; and 

4)  address two issues presented in pending Case No. TO 98-329 concerning the Missouri universal service fund.

 Public Counsel suggests to the Commission that

1) there is no cost justification to further examine the cost of switched access service since the record shows that it does not subsidize local service and there is not clear and persuasive evidence that Missouri switched access rates generally or any in particular are "excessive" so that the rates are not "just and reasonable" as required by Sec. 392.200.1,RSMo 2000;

2) the Commission has general authority to adjust switched access rates under Section 392.200.1 RSMo 2000 to ensure that rates are just and reasonable as well as under price cap rebalancing provisions and as part of rate cases for rate of return companies;

3) the Commission has extensive authority to expand and address calling scopes;

4) since USF funds are gathered from all the customers through mandatory, inescapable surcharges and those funds cannot by used except to fund essential local services, it should not be raided to accommodate reductions in switched access rates. Public Counsel sees no rational purpose to pursue the USF issues raised by Staff.

RECORD DOES NOT SUPPORT FURTHER ACTION ON ACCESS RATES

Public Counsel does not believe that the record in this proceeding justifies taking any action on a broad basis to reduce switched access costs.  The credible testimony of the Staff's expert witness Dr. Ben Johnson, concurred in and supported by Public Counsel’s credible expert witnesses Mr. William Dunkel and Ms Meisenheimer, provides strong and persuasive evidence that interexchange carriers (IXCs) that pay switched access rates in Missouri are not subsidizing local basic rates or any other telecommunication service. (Ex. 1, Johnson Direct, p. 10, 16-17, 126; Ex. 9, Dunkel Rebuttal, Sch. WDA-2; Ex. 12, Meisenheimer Direct, p. 8; Tr. 331; 285-289)   Their testimony equally demonstrates that a direct comparison of Missouri's access rates to those of other states is not a true measure of whether or not the rates are "excessive" since other factors such as costs and  local calling considerations must be considered. Therefore, there is no cost-based reason for the Commission to proceed to a second phase of this case to provide a remedy to resolve a problem which does not exist. 

What it amounts to is that the companies are blaming their inability or unwillingness to compete on the myth that "excessive" access rates are subsidizing the local service customer.  That "subsidy" myth has been dispelled with hard evidence in this case and should no longer be given any more credence or recognition with a second phase of this case.  The studies produced competent and substantial evidence that switched access rates were "subsidy free," were not "excessive" and that the rates were generally in line with the costs of providing switched access on a statewide basis.  "Just and reasonable" is the legal standard under Section 392.200.1,RSMo.   The evidence in this case showed that Missouri access rates were reasonably within that standard.  The record did not contain a detailed and specific investigation, analysis, and conclusion of the "just and reasonableness" of each switched access rate for each local exchange company in the state.  Without this elementary foundation, the Commission should not conclude that any access rates are excessive and are in need of adjustment.

The Commission has procedural vehicles available to investigate the cost of switched access and the just and reasonableness of the switched access rates. The manner in which the Commission proceeds is governed by the type of regulation and the circumstances.  Section 392.245.8 and 9 provides for a rebalancing of local and switched access rates for large price cap regulated companies and an investigation into the cost of switched access service and local basic service. While the earnings of a company does not come into play for a price cap company, the switched access rates, like local service are restricted by the ebb and flow of the CPI-Telecommunications index.

 Rate of return companies could have their switched access rates examines as part of their rate case filing together with all other revenue streams and all other assets; all relevant factors must be considered, including the structure of the final rate design. Switched access must be considered part of the entire rate design and revenue picture. Those companies could have their switched access costs and rates examined as part of an earnings review or overearnings case brought by a Staff, Public Counsel or ratepayer complaint.

Competitive companies are a little more insulated from review; they are not subject to the earnings review like the rate of returned companies and are not subject to the restrictions of the price cap companies on the rebalancing and the CPI limits for switched access.  The standard for review is still "just and reasonable" under Section 392.200.1, RSMo.  That section applies to all telecommunications companies.  An IXC as a customer could file a complaint as could the Staff or Public Counsel alleging that a local exchange company's switched access charge is not "just and reasonable."

PSC'S AUTHORITY OVER LOCAL CALLING SCOPES WELL ESTABLISHED


The Staff also recommends that the Commission address its authority to prescribe expanded calling scopes for telecommunications companies based upon the type of regulation, i.e., rate of return, price cap, competitive.  Public Counsel has addressed this issue in a number of cases involving the MCA, expanded calling areas and price cap companies. Each time the conclusion was that the PSC has many times over the years exercised its authority over all types of telecommunications companies in matters related to expanded calling scopes.  The statutes support the exercise of that authority.  There is no reason for the Commission now to backtrack from the exercise of this authority.  For the convenience of the Commission, Public Counsel has restated its argument in support of the PSC's jurisdiction and authority over telecommunications companies and expanded calling scopes.

Legal authority for the PSC to regulate all telecommunications companies in the state

The General Assembly created the Commission in 1913 and delegated to it the police power to establish utility rates and to protect the consumer against the natural monopoly of the public utility, generally the sole provider of a public necessity. Lightfoot v. City of Springfield, 361 Mo. 659, 236 S.W.2d 348 (1951); May Dep't Stores Co. v. Union Electric Light & Power Co., 341 Mo. 299, 107 S.W.2d 41, 48 (1937).  To carry out that exercise of the police power of the state, the Commission is authorized to ensure that the facilities provided by telephone corporations are adequate and that their rates are just and reasonable. Section 392.200.1, RSMo 2000. A "just and reasonable" rate is one that is just and reasonable to both the utility and its customers, State ex rel. Valley Sewage Co. v. Public Service Commission, 515 S.W.2d 845 (Mo. App., K.C.D. 1974)

The Commission has been granted extensive and broad jurisdiction and authority to carry out this police power and regulatory power.  It has jurisdiction and authority for the general supervision of telephone companies.  (Section 386.230.1, RSMo 2000) It has broad power to investigate the companies and the services they provide. (Section 386.330.1 and .2, RSMo). The PSC has authority to ensure that Missouri residents have adequate telecommunications service and that those companies certificated to provide service provide a proper level and quality of service. (Section 392.200.1). The PSC can define and change local calling scopes that transform a category of calls from toll calls to local calls or establish calling area plans that serve to increase the local calling scopes to benefits consumers and the public interest. (Section 392.200.7: "The commission shall have power to provide the limits within which telecommunications messages shall be delivered without extra charge." ) Even in a competitive environment and under the present statutory framework, including price cap regulation, the PSC still has the authority and the duty to provide for the public interest.

Application of legislative purposes

In Section 392.185, RSMo 2000, the General Assembly  provides the legislative purposes  that should be applied by the Commission when interpreting telecommunications statutes. Section 392.185, RSMo (4) requires the PSC to “ensure that customers pay only reasonable charges for telecommunications service.”  Section 392.185 (6) allows “full and fair competition to function as a substitute for regulation when consistent with the protection of ratepayers and otherwise consistent with the public interest.”  (Emphasis supplied).  The statute does not limit the PSC’s authority to protect the ratepayers and to act consistent with the public interest when it comes to competitive or price cap companies.  

Section 392.190, RSMo also does not exclude competitive and price cap companies from the scope of the application of Sections 392.109 to 392.530 (virtually the entire Chapter 392) to every telecommunications company.  Section 392.470  does not  exempt or exclude competitive companies or price cap companies when it  declares that the PSC can impose any conditions that it deems reasonable and necessary upon any company providing telecommunications service if those conditions are in the public interest and are consistent with the provisions and purposes of the chapter.

History of authority for expanded local calling plans

The PSC has long recognized that expanded local calling plans meet the social and economic needs of consumers and are in the public interest. In The Matter Of The Investigation Into All Issues Concerning The Provisioning Of Expanded Area Service (EAS) TO-86-8 (March 20, 1987); In The Matter Of The Investigation Of Experimental Measured Service, Case No. TO-87-131 (December 28, 1989).


The PSC has statutory authority to establish expanded calling scopes in all exchanges in the state.  In The Matter Of The Establishment Of A Plan For Expanded Calling Scopes In Metropolitan And Outstate Exchanges, TO-92-306 (December 23, 1992).  Section 392.240.2, RSMo authorizes the Commission to determine if the rates and the services supplied by telecommunications companies are reasonable, adequate and sufficient; if it finds that they are not, it shall determine the just and reasonable rates and the reasonable and sufficient service to be offered.  The Commission may also order repairs, improvements, changes or additions in telecommunications facilities and service to promote the public convenience.  

In 1975, the Commission investigated calling scopes in response to overwhelming number of consumer requests for toll free calling into adjoining exchanges or into nearby metropolitan areas.  In The Matter Of The Investigation Of All Factors Relative To The Calling Scope Of All Telephone Exchanges In Missouri, Case No. 17,898 (May 20, 1975) 20 Mo. PSC (N.S.) 35.  In that case, the PSC found that the intrastate toll tariff of Southwestern Bell which had been adopted by all Missouri telephone companies was unjust and unreasonable and ordered a change in the tariffs.  The PSC said that the public should have some relief from the necessary and burdensome short-haul toll charges.  This finding was based in part on the PSC's consideration of the economic impact on all people of Missouri who use the telephone toll network.  The Commission cited evidence in the case that the rural farming communities and exchanges adjacent to metropolitan areas would benefit from a change in the toll rate structure that reflected the actual use and duration of calls.  In response to this evidence and the demands of the consumers, the PSC fashioned a remedy to meet the reasonable demands of the public that would economically benefit the consumers.

Price cap regulation does not affect expanded 

calling plan authority

Price cap regulation did not strip the PSC of its authority over expanded area calling scope issues.  Section 392.245.6, RSMo provides that the price cap statute does not “alter the commission’s jurisdiction over quality and conditions of service” and does not relieve companies from the obligation to comply with minimum basic local and interexchange service rules.  The only specific restriction on the PSC in the price cap statute is that price cap companies are not regulated under subsection 1 of Section 392.240, relating to rates based upon cost of service and based upon consideration of the earnings and rate of return on the companies' equity. (Section 392.245.7). However, price cap companies remain subject to the remainder of the statute and to other regulatory provisions.  No company has been able to point to any provision of the price cap statute or any other section of Chapter 392 RSMo that limits, restricts or denies the PSC the jurisdiction over all telecommunications companies on expanded calling scopes.

The Commission recently affirmed its regulatory authority concerning expanded calling scopes in metropolitan areas (MCA) and applied to rate of return, price cap and competitive telecommunications companies.  In The Matter Of An Investigation For The Purpose Of Clarifying And Determining Certain Aspects Surrounding The Provisioning Of Metropolitan Calling Area Service After The Passage And Implementation Of The Telecommunications Act Of 1996 (Case No. TO-99-483) September 7, 2000.  The Commission found that “the public policy considerations and needs addressed by this Commission in Case No. TO-92-306 still exist today” (at p. 18) and that MCA service and the maximum prices at which that service is provided to the consumers are still in the public interest.


The General Assembly adopted Section 392.245, RSMo as the state’s price cap regulatory provisions. The Federal Telecommunications Act of 1996 and S.B. 507 promised benefits to consumers through competition. Competition was to generate lower consumer prices. Price cap regulation was designed to give SWBT, Verizon, Sprint, and other ILECs flexibility to meet competition. with the Commission exercising its duty to protect customers and ensure that the goals of competition to bring better service, lower prices, and more options to consumers are pursued.

 Price cap regulation does not free the company from all PSC supervision of its rates and conduct (Section 386.320). Instead, this regulatory method and the end result of a competitive classification allows for flexibility for ratemaking within the statutory parameters (Sections 392.245; 392.200) and by the PSC in the exercise of its authority (Section 392.470 and 386.185 (2) (7); Sec. 392.200).

The PSC exercised its authority over rate of return, price cap, and competitive companies in TO-99-483 involving the pricing and the provision of Metropolitan Calling Area plans in St. Louis, Kansas City, and Springfield. This case was decided after the enactment of S. B. 507 recognizing competitive local exchange companies and price cap regulation.  The PSC specifically found that the original MCA rates it set in 1992  remain just and reasonable and are still a just and reasonable cap on the price of MCA to protect consumers from price increases.  This MCA cap affirmed in the Report and Order did not exempt price cap, rate of return or competitive companies. 

​​​​​​​​​

No evidence that legislature intended

 to reduce PSC's authority


The General Assembly has not tried to reduce the authority of the PSC to regulate calling scopes or to establish flat rate expanded calling plans that allow for calling within the community of interest without incurring toll charges.  In fact, the legislature has gone on record as supporting PSC ordered expanding calling plans.  When the termination of  Community Optional Service in the name of promoting  a competitive environment  brought considerable cost, inconvenience, and frustration  to the affected communities and  customers, the Senate adopted Concurring Resolution No. 30 on January 12, 1998 with House concurrence on January 1998.  This resolution urged the PSC to reconsider its decision to end this expanded calling plan.  It does not appear that the legislature was concerned about limitations on the ability of the PSC to regulate rates, terms and conditions of service for price cap companies.  

USF IS NOT A TROUGH TO FEED SWITCHED ACCESS RATE REDUCTIONS


Public Counsel disagrees with the Staff on the need to examine the USF issues identified.  Whether or not the Commission adopts a benchmark cost approach or a cost/Just Reasonable, Affordable Rate/ Subsidies and Other Payments approach to a MO USF high cost fund is unrelated to the access costing case.  Public Counsel strongly disagrees that state USF funds have the potential to be used to achieve "significant switched access reductions." USF should not be a trough to feed switched access rate reductions.  As Public Counsel has repeated emphasized in every USF proceeding, the universal service fund at the state level provide support for the provisioning of "just, reasonable, and affordable rates for reasonably comparable essential local telecommunications services…."(Sec.392.248.1,RSMo 2000).  Direct use of these funds to reduce access rates falls outside the legislative purpose and outside the plain legislative directive for the use of these funds.  It is unrealistic and a distortion of the intent and purpose of the state USF law to anticipate "significant switched access reductions" through high cost USF funds.  For these reasons, Public Counsel sees no reason to address the USF issues of costing approaches and the "significant" impact of high cost USF state fund distributions on switched access rate reductions.

NEXT PHASE?


Public Counsel sees the next phase of this case to be the issuance of an order reciting the findings and conclusions of this investigation.   The outcome of this investigation and hearing should be laying the myth of local basic service subsidizing long distance to rest.  It is apparent that this myth will be one that dies hard.  Even after empirical evidence was adduced at the hearing----and not disproved or successfully rebutted with any credible evidence---the myth is continued to be recited as it were gospel in subsequent proceedings and in briefs.  Perhaps it has been said so often as just something that "everyone knows"  that it takes time for the truth to overcome blind acceptance.


"Access Rate Reform" and "Rate Rebalancing" have developed into code phrases for increases in the local service customer's bill while the long distance companies reap the benefit of lower costs of doing business through reduced switched access expenses.  The proponents of rate rebalancing point to requirements of pass through  of any access reductions to the end user by the toll carriers in rate reductions.  However, these reductions tend to be miniscule and barely perceptible, if at all, to the customer, when the rates are averaged over all the customers in a state or region.  Meanwhile, the companies impose surcharges on end users to collect their USF assessments and impose monthly $1.95 surcharges on customers to collect instate access recovery charges to pay their Missouri access charges.  


Public Counsel suggests that the CLEC access rate cap based on the incumbent's access rates provides the long-term solution the PSC needs for access rates. This device does not reward an inefficient competitor since it will not allow the competitor to incur (and recover) costs of switched access greater than the incumbent.  It protects the access customer in that the customer will be no worse off under competition since it will not pay more than the incumbent's price.  No worse off is the minimum benefit competition should offer.


Public Counsel urges the Commission to reject the proposals made by the Staff for a subsequent phase of this case.  Those phases are unnecessary given the evidence adduced in this case, the PSC's authority and jurisdiction over all telecommunications companies, and the purpose and goals of USF.  
Respectfully submitted,
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