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Q.
Please state your name, title, and business address.

A.
Barbara A. Meisenheimer, Chief Utility Economist, Office of the Public Counsel, P. O. Box 7800, Jefferson City, Missouri 65102.  I am also employed as an adjunct Economics Instructor for William Woods University.

Q.
Please summarize your educational and employment background.

A.
I hold a Bachelor of Science degree in Mathematics from the University of Missouri-Columbia (UMC) and have completed the comprehensive exams for a Ph.D. in Economics from the same institution.  My two fields of study are Quantitative Economics and Industrial Organization.  My outside field of study is Statistics.  I have taught Economics courses for the following institutions: University of Missouri-Columbia, William Woods University, and Lincoln University.  I have taught courses at both the undergraduate and graduate level.

Q.
Have you testified previously before the commission?

A.
Yes.  I have prepared written testimony and testified before the Commission regarding cost of service, rate design, universal service, quality of service, numbering and numerous competitive issues in the area of telecommunications.  In addition, I have testified on issues on cost of service, rate design incentive design and quality of service for other utility services regulated by the Commission. 

Q.
what is the purpose of your testimony?

A.
The purpose of my direct testimony is to present Public Counsel’s position on the issues relevant to the Commission’s review of Southwestern Bell Telephone, L.P. d/b/a Southwestern Bell Telephone Company’s (SWBT) proposed tariffs to implement a winback promotion for Residence service and to extend existing Business class winback promotions.

Q.
Please describe the proposed Residence winback promotion. 

A.
The proposed tariff would offer a promotional waiver of the Service and Equipment Charge to residential customers who have disconnected their local service with SWBT for the purpose of establishing service with another local exchange carrier and have agreed to return to SWBT’s local service.  It would also provide a waiver of the nonrecurring charge associated with initiating a vertical service offering. 

Q.
Please describe the proposed extended Business winback promotion.

 A.
The proposed tariffs would offer to extend the promotional winback waiver of the Service and Equipment Charge for establishing business single line, multi-line or trunk service, Digital Transmission Loop Arrangements, Smart Trunk Interface services, and DigiLine Service associated with the Basic Rate Interface. 

Q.
in preparation of your testimony, what materials did you review?

A.
I have reviewed portions of applicable Missouri statutes, the direct testimony of Thomas Hughes and John Regan filed on behalf of SWBT, SWBT Data Request Responses, portions of previous orders of the Commission and the FCC.

Q.
What are the requirements associated with the proposed winback promotions?

A.
To be eligible for a winback promotion, the customer must have previously had service with SWBT, then switched their service to another provider and has now agreed to return to SWBT.

 Q.
What are some purposes of offering a winback promotion? 

A.
There are a number of purposes for offering winback promotions.  A company might offer a winback promotion to encourage consumers who would otherwise continue service with an alternative provider to reestablish service with the Company.  A second purpose might be to demonstrate goodwill or reduce switching costs for returning customers who might or might not have otherwise continued service with an alternative provider.  A third purpose might be to encourage uniform non-discounted pricing strategies among market participants by signaling competitors that the Company is willing to engage in equal or greater price competition in order to reclaim market share.  Finally, a company might offer a winback promotion in an effort to diminish or eliminate competition by raising competitors’ costs of retaining customers or eroding their revenue through “price wars.”  Although under certain circumstances, winback offerings may prove beneficial to customers, economic theory indicates that from the firm’s perspective the goal of winback promotions (as with the implementation of any type of voluntary price discrimination) is to ultimately increase profits.    

Q.
What is “price discrimination”?

A.
In its broadest sense, price discrimination is the sale of a good or service at different prices to different customers.  Although I use this definition for the purposes of this discussion, I do acknowledge that some economists might further limit the scope of the definition to differences which are not cost based.     

Q.
What are some types of  “price discrimination”?

A.
The economic literature generally acknowledges three types of price discrimination: 


First-degree price discrimination occurs when a producer sells each unit of output for an amount that approximates the customers maximum willingness to pay for the unit.  Although there are limited cases in which some economists may find societal value in this pricing structure, it is a structure that is predominately considered beneficial to the firm, but extremely harmful to consumers.


Second-degree price discrimination occurs when a producer sells output at different prices depending on the number of units purchased, but not by customer classification.  In other words, the price may increase or decline based on the volume purchased but every individual who buys the same amount of the good pays the same price.  Volume or block discounts are a common example of second-degree price discrimination.  Unlike first-degree price discrimination, the primary pricing differential is generally attributable to cost or term differentials.  Where production of the good exhibits economies of scale, this form of price discrimination can benefit the firm by increasing profit.  It can benefit consumers if the cost savings achieved by large-scale production is actually flowed through to customers in an equitable manner. 


Third-degree price discrimination occurs when a producer sells output to consumers at different prices, but each consumer faces a constant price for all the units of output they purchase.  Discounts to students and senior citizens are examples of this common form of price discrimination.  As was true for first- and second-degree price discrimination, third-degree price discrimination is considered beneficial for firms.  The impact on consumers varied depending on the consumer’s willingness and the ability to forgo consumption of the good offered by a particular provider.  Where a good or service is not considered “necessary” and consumers have relatively elastic demand, this form of price discrimination is usually not considered harmful to consumers.  However, the likelihood that third-degree price discrimination will be harmful to consumers increases significantly if the good is a “necessary good” or consumers have relatively inelastic demand for a good offered by a particular provider.


It is significant to note that first and third-degree price discrimination are associated with consumers willingness to pay as opposed to second-degree price discrimination that is most generally based on actual cost of service differentials.       

Q.
In your opinion, does Section 392 2000, RSMo. limit the types of price discrimination allowed in Missouri.   

A.
Yes, I believe that Missouri statutes prohibits price discrimination except in limited cases where the discrimination is cost based or it is demonstrated that price discrimination will be in the public interest. Where a telecommunications company seeks to price discriminate by delineating a specific market segmentation, the applicable statutes assign the burden of proof to the telecommunications company and establish the high standard of “clear and convincing evidence.”   


Specifically, the relevant portions of Section 392.200.1-5 RSMo. provides as follows: 

392.200. 1. …All charges made and demanded by any telecommunications company for any service rendered or to be rendered in connection therewith shall be just and reasonable and not more than allowed by law or by order or decision of the commission. 

…


2. No telecommunications company shall directly or indirectly or by any special rate, rebate, drawback or other device or method charge, demand, collect or receive from any person or corporation a greater or less compensation for any service rendered or to be rendered with respect to telecommunications or in connection therewith, except as authorized in this chapter, than it charges, demands, collects or receives from any other person or corporation for doing a like and contemporaneous service with respect to telecommunications under the same or substantially the same circumstances and conditions. Promotional programs for telecommunications services may be offered by telecommunications companies for periods of time so long as the offer is otherwise consistent with the provisions of this chapter and approved by the commission. …. . 

3. No telecommunications company shall make or give any undue or unreasonable preference or advantage to any person, corporation or locality, or subject any particular person, corporation or locality to any undue or unreasonable prejudice or disadvantage in any respect whatsoever except that telecommunications messages may be classified into such classes as are just and reasonable, and different rates may be charged for the different classes of messages. 

4. (1) No telecommunications company may define a telecommunications service as a different telecommunications service based on the geographic area or other market segmentation within which such telecommunications service is offered or provided, unless the telecommunications company makes application and files a tariff or tariffs which propose relief from this subsection. Any such tariff shall be subject to the provisions of sections 392.220 and 392.230 and in any hearing thereon the burden shall be on the telecommunications company to show, by clear and convincing evidence, that the definition of such service based on the geographic area or other market within which such service is offered is reasonably necessary to promote the public interest and the purposes and policies of this chapter. 

(2) It is the intent of this act* to bring the benefits of competition to all customers and to ensure that incumbent and alternative local exchange telecommunications companies have the opportunity to price and market telecommunications services to all prospective customers in any geographic area in which they compete. …

 (b) For services proposed in a geographic area smaller than an exchange or other market segmentation within which or to whom such telecommunications service is proposed to be offered, a local exchange telecommunications company may petition the commission to define and establish a local exchange telecommunications service or exchange access service as a different local exchange telecommunications service or exchange access service. The commission shall approve such a proposal if it finds, based upon clear and convincing evidence, that such service in a smaller geographic area or such other market segmentation is in the public interest and is reasonably necessary to promote competition and the purposes of this chapter. Upon approval of such a smaller geographic area or such other market segmentation for a different service for one local exchange telecommunications company, all other local exchange telecommunications companies certified to provide service in that exchange may file a tariff to use such smaller geographic area or such other market segmentation to provide that service; 

(c) For proposed different services described in paragraphs (a) and (b) of this subdivision, the local exchange telecommunications company which files a tariff to provide such service shall provide the service to all similarly situated customers, upon request in accordance with that company's approved tariff, in the exchange or geographic area smaller than an exchange or such other market segmentation for which the tariff was filed, and no price proposed for such service by an incumbent local exchange telecommunications company, other than for a competitive service, shall be lower than its long run incremental cost, as defined in section 386.020, RSMo; 

…

5. No telecommunications company may charge a different price per minute or other unit of measure for the same, substitutable, or equivalent interexchange telecommunications service …. This subsection shall not apply to reasonable price discounts based on the volume of service provided, so long as such discounts are nondiscriminatory and offered under the same rates, terms, and conditions throughout a telecommunications company's certificated or service area.   (Emphasis added).

Q.
SWBT’s testimony contains a list of points that it believes the Commission should be considered in determining whether to approve the proposed tariffs.  Please provide your response to to each of these points.

A.
SWBT’s claim: Customers benefit from offers like the ones proposed by SWBT (i.e., the proposed tariffs offer lower prices to customers)


Response: Not all customers benefit.  Only a targeted subset of customers will benefit from the proposed tariff.  It is not offered to all new customers or even to those where facilities already exist.  SWBT has not explained how its other customers will be protected from any cost shifting associated with the proposed tariffs.  The tariff offers a one-time benefit to just a few customers.


SWBT’s claim: Offers like the ones proposed by SWBT are common in a competitive market where companies are competing to provide service to customers.


Response:  In many other markets, the characteristics of the service and consumer demand do not pose a similar potential threat to consumers or to emerging competition. As the Commission has previously found, effective competition exists in only limited geographic areas in the state.  Economic theory suggests that these types of offerings may shift competitive costs so that cost recovery is sought from those consumers less likely to switch carriers.  Such offerings may also threaten entry and impede growth in the local market.


SWBT’s claim:  SWBT is seeking to offer additional choices to customers.


Response: The proposed tariffs offer an additional choice only to narrow subsets of pre-existing customer classes and, in particular, only those who have previously exercised choice by selecting an alternative carrier.  


SWBT’s claim: The proposed SWBT tariffs are in the public interest as they benefit customers and promote competitive intensity.


Response: The proposed tariffs are targeted at recapturing the narrow subset of customers that have actually chosen to explore competitive alternatives to the incumbent service offerings.  Therefore, any short-term increase in competitive intensity must be weighed against the longer-term successful emergence of an effectively competitive market.  As recognized in a previous Commission Order:



Southwestern Bell's save and winback provisions would have much the same impact on the health of competition in the local service market as would term agreements.  But, in addition to the anti-competitive effects resulting from the use of term agreements by a dominant ILEC, save and winback provisions can cause further damage to the emerging competitive market. Such provisions are targeted directly at the customer base of the CLECs.  (R&O TT-2002-108 and TT-2002-130, pg. 9, Effective December 28, 2001.)


SWBT’s claim:  The Commission has previously approved SWBT's winback tariffs.


Response: As the Commission found in its Report and Order in cases TT-2002-108 and TT-2002-130, it is not bound by the precedent of its previous decisions.  Public Counsel believes that it is fully appropriate for the Commission to review each case on its own merits, giving due consideration to additional knowledge gained since previous decisions were made.  The results of the recent review of the state of competition in SWBT’s exchanges in Missouri paints a bleak picture of the success of local competition.   Reasonably, this should lead to a reevaluation of the policies necessary to sustain and promote competition in Missouri’s local exchange markets.  


SWBT’s claim: Even though the Commission has previously approved winback offers from SWBT, the CLECs continue to compete effectively.


Response: Despite SWBT’s optimistic perspective, a more accurate statement would be that effective competition for basic local exchange service has been found by the Commission to exist in very limited geographic areas of Missouri and is nonexistent for switched access service.

Q.
Do you agree with Mr. Hughes statement that SWBT’s tariffs comply with Missouri Statute?

A.
No.  SWBT’s testimony does not explain why the subset of consumers it intends to target with this promotion can reasonably be considered “similarly situated”.  Additionally, SWBT does not explain why other consumers are not “similarly situated” with respect to the consumers targeted by this promotion.


I am aware that in the area of telecommunications the Commission has delineated groups of similarly situated customers based on customer class, geographic factors, time of use factors and to a lesser extent cost factors.  One might attempt to argue that SWBT’s delineation is akin to establishing different rates for potential bypass customers of natural gas companies.  However, I view this as significantly different.  The differing rate treatment afforded potential bypass natural gas customers is allowed in an effort to preserve revenue streams for companies continuing to operate in a rate regulated monopoly market structure.  An additional distinction is that when a natural gas customer arranges for bypass facilities, the customer typically locks into multiyear contracts with the alternative provider so would be locked into receiving service and be effectively removed from the potential customer base of the local distribution company for the length of the contract.


I would also like to emphasize that an applicable charge must be available to all similarly situated customers.  SWBT’s testimony alludes that it may be less costly to reinstate the subset of consumers it intends to target than to establish service for new customers.  However, SWBT’s testimony does not provide supporting cost data to support such a conclusion.


SWBT must also demonstrate that the discounted rate associated with the promotional service must cover the long run incremental cost of the service for areas where the service has not been designated as competitive.

Q.
Does Public Counsel support approval of SWBT’s Residence promotion or extention of SWBT’s Business promotions?

A.
No.  Public Counsel believes that the local exchange market place in Missouri is not sufficiently mature to ensure that such tariffs will not interfere with its operation. 
Q.
Does this conclude your testimony?

A.
Yes, it does.  
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