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I. INTRODUCTION

1. On April 29, 1993, Time Machine, Inc. (TMI)
submitted the above-captioned Petition for Declar-
atory Ruling (TMI Petition) asking the Commission
to preempt state regulation of interstate 800-access
debit card telecommunications services.[FN1]

Eighteen parties filed comments, oppositions, or
replies regarding TMI's request.[FN2] For the reas-
ons stated below, we deny TMI's request for pree-
mption.

II. TMI'S PETITION

2. In its petition, TMI states that it is a provider of
interstate debit card telecommunications services.
TMI explains that these cards permit customers to
make pre-paid interstate calls by purchasing dispos-
able cards that contain long-distance calling units
of varying dollar amounts. Customers, according to
TMI, may purchase or renew such debit cards at re-
tail locations or vending machines, and may use the
cards by calling a nationwide 800-access number

from any telephone, including payphones.

3. TMI states that it provides its debit card service
as a “pure” resale carrier. Because it neither owns
nor controls any telecommunications facilities, TMI
contends that it relies on the facilities and informa-
tion processing capabilities of its underlying inter-
exchange carrier (IXC). According to TMI, when a
debit card customer makes an 800-access call, the
underlying carrier, not TMI, receives the call, valid-
ates the customer's calling card number and secur-
ity code, determines the amount of time left on the
card, and completes the call to the number reques-
ted by the customer.

4. TMI states that its 800-access debit card service
is interstate in nature. It purports to offer its debit
card service pursuant to FCC tariff “exclusively as
an interstate offering,” and allegedly does not mar-
ket or hold out its service for intrastate or intraL-
ATA use. TMI notes that all of its debit cards and
marketing materials state “expressly and promin-
ently” that the cards are to be used only for inter-
state calls. Although TMI admits that the cards can
be, and are, used to complete intrastate calls, it con-
tends that such use is incidental to the intended use
of the cards. TMI claims that it cannot block in-
trastate use of its debit cards.

5. According to TMI, states have begun asserting
jurisdiction over interstate 800-access debit card
telecommunications carriers, even though the in-
trastate calls completed over their systems may be
incidental. As an example, TMI alleges that the
Kansas Public Utilities Commission has directed
TMI to secure prior certification because TMI's
customers can complete intrastate calls within Kan-
sas, and because TMI does not block such calls.
TMI states further that most states subject non-local
exchange carriers (non-LECs) that provide in-
trastate services to forms of regulation including
certification, “block or compensate” requirements,
[FN3] and rate regulation.
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**2 6. TMI asks the Commission to preempt these
three types of state regulation with respect to
800-access debit card services because they
“threaten to curtail the ability of carriers to offer
these innovative services to American con-
sumers.”In particular, TMI states that 800-access
debit card service providers cannot separate the in-
trastate aspects of 800-access debit card services
from the interstate aspects, and that such regulation
would thwart achievement of federal policy in favor
of such services. TMI also seeks preemption be-
cause 800-access debit card service is an interstate
service over which the FCC has exclusive jurisdic-
tion.

7. In support of its preemption request, TMI states
that it is technically and economically infeasible to
separate intrastate from interstate traffic over its
debit card network. TMI explains that an
800-access debit card call using TMI's service actu-
ally consists of two calls. The first call consists of
the subscriber's call to the underlying IXC's 800
switch, and the IXC's validation of the card number
at a connected debit card processing switch. Upon
validation, the IXC initiates the second call and
connects the end user to the called party. According
to TMI, Automatic Number Identification (ANI) is
not forwarded to and cannot be processed by the
IXC's processing switch; therefore, TMI cannot de-
termine the originating location of the call on a
real-time basis.

8. Under these circumstances, TMI concludes that it
cannot comply with state regulations that would re-
quire it to identify intrastate calls before they are
completed. To do so, TMI asserts it would be
forced to acquire its own switching facilities, a re-
quirement it asserts is wasteful and unnecessary to
the efficient provision of debit card services.[FN4]

Although TMI concedes that ANI may be used to
separate intrastate from interstate calls in the future,
it argues that such use now would be prohibitively
costly, *1187 and would make debit card services
uneconomical for small resale carriers.[FN5] Fur-
ther, TMI notes that ANI only provides a billing

number, not the caller's telephone number, and
therefore does not necessarily disclose a caller's
location.[FN6]

9. TMI also states that separating intrastate from in-
terstate calls by manual review of billing records
after call completion is impractical. TMI asserts
that the only way to accomplish such separation is
by comparing the times that inbound 800-access
calls are received at the IXC switch with the times
that outbound calls are originated from the IXC
switch, because the network contains no mechan-
ism to associate specific in-bound calls with specif-
ic out-bound calls. According to TMI, this proced-
ure would not only be extremely costly because of
the amount of labor involved, but also would not
produce accurate reports because the system can
support multiple simultaneous calls. TMI further
asserts that determining where the debit card was
bought or sold provides no assistance in separating
interstate from intrastate calls, because the cards
are inherently portable and may be used anywhere
in the country.

**3 10. TMI contends that state “block or com-
pensate” and rate regulation requirements directly
conflict with federal policy. Because TMI cannot
separate interstate from intrastate services, it argues
that compliance with a state's regulations would re-
quire TMI to apply them to all debit card traffic,
even interstate calls, originating from the particular
state. Thus, according to TMI, not only would state
rate regulations apply to interstate debit card calls,
but TMI would be required to block all interstate
calls originating from a state with a “block or com-
pensate” requirement, because of its inability to
identify the intrastate calls subject to the require-
ment.

11. Moreover, TMI alleges, application of state cer-
tification requirements for every state in which a
caller might use the debit card would require TMI
to delay service while it sought certification in all
50 states. Such delay, according to TMI, would
conflict with the FCC's statutory mandate to make
available a rapid, efficient, nationwide communica-

11 F.C.C.R. 1186, 11 FCC Rcd. 1186, 1 Communications Reg. (P&F) 1295,
1995 WL 649603 (F.C.C.)

Page 2

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.



tions service, as well as its interest in promoting
new technologies and innovative services.[FN7]

TMI also claims that such certification require-
ments would infringe on stated federal interests,
such as ensuring wide coverage of services that are
inherently interstate. TMI observes that state entry
regulation of interstate debit card services would
conflict with the FCC's forbearance policies toward
nondominant interstate common carriers, which are
intended to encourage competition and innovation.
[FN8]

12. TMI further contends that its debit card service
is an exclusively interstate service because TMI
does not advertise or promote the card for intrastate
calling purposes. TMI states that intrastate usage of
the debit card, which for technical reasons it cannot
prevent, is entirely incidental. Further, TMI argues
that debit card services are inherently interstate, be-
cause they are not linked to any one physical loca-
tion, telephone number or customer billing number.
[FN9] Thus, TMI asserts that the debit card falls
within the Commission's exclusive jurisdiction over
interstate service, and state regulation of the card is
invalid, even if not inconsistent with federal law.

III. PLEADINGS

13. A number of states and telephone companies
oppose TMI's petition.[FN10] They argue generally
that states have jurisdiction over even incidental in-
trastate debit card services, that it is possible to sep-
arate intrastate from interstate services, and that
state regulation of intrastate services will not thwart
or impede federal policy. They also argue that state
certification requirements would not inordinately
delay the introduction of debit card services and
that, in any case, TMI has presented no ground for
preemption.

14. In their comments, states generally assert juris-
diction over intrastate debit card calling. They ar-
gue that Section 2(b) of the Communications Act of
1934, as amended (Act), reserves regulation of in-
trastate services for the states. Citing NARUC v.
FCC,[FN11] they contend that even incidental in-

trastate traffic is subject to state jurisdiction.[FN12]

In this regard, they assert that interstate 800-access
debit card service providers are no different for jur-
isdictional purposes than other IXCs offering both
interstate and intrastate services.[FN13] In any
event, states reject as unsupported TMI's contention
that intrastate debit card calling will constitute only
an incidental portion of debit card calls.[FN14] In-
deed, some argue that, given the likely class of deb-
it card users - persons on a budget, college students,
employees of small businesses - the predominant
use of debit cards will likely be intrastate.[FN15]

**4 15. Given the states' asserted jurisdiction over
even incidental intrastate debit card traffic, many
commenters argue that TMI has failed to demon-
strate that preemption is justified. They contend
that, contrary to TMI's argument, it is technically
possible to separate intrastate from interstate traffic
in order to comply with state regulations applicable
to intrastate traffic.[FN16] In particular, Teledebit,
an 800-access debit card service provider compet-
ing with TMI, states that it has essentially the same
network as TMI, except that it owns its own valid-
ating platform. Teledebit claims that it *1188 re-
ceives ANI, and is therefore able to compare the
calling number with the called number to separate
intrastate from interstate calls on a real-time basis.
[FN17] Thus, Teledebit states that it is able to block
intrastate calls in states where it is not permitted to
carry them.[FN18] Teledebit also suggests that ab-
sent ANI, TMI would be unable to perform certain
other functions (such as answer detection) neces-
sary for handling calls.[FN19] Other parties agree
with Teledebit that ANI is available and that it is
possible for 800-access debit card service providers
to use ANI to separate intrastate from interstate
calls.[FN20] For example, California notes that
some IXCs already have ANI capabilities and can
pass such information on to companies like TMI.
[FN21] SWBT similarly notes that TMI's underly-
ing IXC carrier can use the same methods to de-
termine jurisdiction for TMI's calls that the carrier
uses to determine jurisdiction for its own calls.
[FN22]
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16. Moreover, various parties state that even if
TMI's system cannot support real-time identifica-
tion of calls through ANI, other options exist for
jurisdictionally identifying the calls. Bell Atlantic
contends that TMI failed to show that it could not
design its service to comply with state regulations.
[FN23] Parties also claim that carriers can manually
review records to determine whether particular calls
were intrastate or interstate. For example, USTA
asserts that TMI can “match” inbound calls to, and
outbound calls from, the 800-access switch, and can
make use of call stamping or statistically reliable
sampling.[FN24] California notes that even if these
methods are not absolutely accurate, they nonethe-
less show that intrastate and interstate calls can be
separated.[FN25]

17. Parties contend that it is also economically feas-
ible for TMI to separate intrastate from interstate
calls. These parties argue that TMI has not shown
that it is economically burdensome to separate in-
terstate and intrastate services. Specifically, they
reject TMI's assertion that obtaining either call in-
formation from an underlying IXC with ANI capab-
ilities, or the equipment necessary to receive ANI,
is prohibitively expensive.[FN26] They state that
neither these costs, nor the cost of manually re-
viewing calling records would justify preemption.
[FN27]

18. Commenters also assert that state regulation of
800-access debit card services does not impede fed-
eral policies and therefore should not be preempted.
They state that such state requirements either are
not burdensome enough to impede, or are consistent
with,[FN28] federal objectives. According to
PaPUC, many of the state certification requirements
are streamlined.[FN29] PaPUC also states that rate
regulation may be consistent with federal policy.
For example, PaPUC asserts that Pennsylvania rate
cap regulation, which caps rates at the highest level
charged by facilities-based IXCs in the state,
provides consumer protection against excessive
rates without unduly burdening new entrants or oth-
erwise thwarting federal policy.[FN30] Some states

cite the fact that a number of debit card service pro-
viders already have obtained state certification as
proof that certification requirements are not burden-
some.[FN31] USTA notes that many state regula-
tions are designed to achieve purposes, such as uni-
versal service, consistent with federal policy.
[FN32] Various states assert that their regulation is
intended to protect consumers from excessive rates
and other abuses, thereby ensuring that provision of
intrastate service is in the public interest.[FN33]

**5 19. Some parties contend that the economic
burden of complying with state regulations alone
may not, as a legal matter, impede federal object-
ives and therefore justify preemption. NARUC con-
cludes, for example, that such an “economic im-
practicality” test would ignore the Act's dual regu-
latory scheme by justifying preemption of all state
regulation of intrastate services with large interstate
components. California asserts that the mere cost of
compliance with state regulations or the lack of
economic ability of a carrier to comply with state
regulations with which other carriers comply by it-
self does not justify preemption.[FN34] Others note
that state regulation would merely require TMI to
bear the costs of doing business within a state, just
like other IXCs must do.[FN35] USTA argues sim-
ilarly that IXCs that benefit from even the incident-
al provision of intrastate service should be required
to accept the burdens associated with such service.
[FN36]

20. Finally, opponents of TMI's petition allege that
the preemption request is overbroad. They claim
that there is no guarantee that state regulations
would even apply to TMI's debit card services.
[FN37] NARUC argues initially that states have not
taken any action to regulate debit card services, and
that preemption is therefore unwarranted.[FN38]

They note that those state regulations that might be
applicable*1189 to debit cards may involve minim-
al requirements.[FN39] New York asserts that the
request is overbroad because it would apply to all
debit card service providers, rather than just to
those that are unable to separate intrastate from in-
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terstate calls.[FN40]

21. A number of IXCs support TMI's request for
preemption, essentially for the same reasons ad-
vanced by TMI.[FN41] They argue that the compet-
itive and other benefits of debit card services, the
incidental nature of the intrastate traffic, and the
tremendous burden on small debit card service pro-
viders that state regulation would impose militate in
favor of preemption.[FN42] Certain commenters
support TMI's contention that debit card service is
inherently interstate and should therefore be regu-
lated only at the federal level.[FN43] TNT asserts
that regulatory agencies in several states have as-
serted jurisdiction over debit card providers, noting
that the North Carolina Utility Commission pro-
posed to penalize one such provider for precertific-
ation operation.[FN44]

22. Other 800-access debit card service providers
support TMI's contention that it is impossible for
debit card service providers to forward ANI to the
debit card processing switch to allow calls to be
identified as interstate or intrastate.[FN45] In par-
ticular, TNT asserts that because its PC-based debit
card processor intervenes between the customer's
originating phone call and the ultimate terminating
phone call, TNT rarely receives the customer's ori-
ginating phone number.[FN46] TNT states that
when it does receive an originating phone number,
the number is often inaccurate and does not reflect
the caller's location.[FN47] Cleartel and Teltrust ar-
gue that even if it is technically possible to separate
intrastate from interstate traffic, it may not be prac-
tically feasible for all IXCs.[FN48] They urge the
Commission not to require some IXCs to purchase
expensive equipment necessary to separate traffic
in order to comply with state regulations, given the
small amount of traffic that would actually fall un-
der state jurisdiction.

**6 23. Preemption proponents argue that state reg-
ulations are often inconsistent, both among the sep-
arate states and with federal regulations, making
compliance impossible for debit card service pro-
viders.[FN49] TNT cites a Washington state re-

quirement that restricts debit cards to denomina-
tions of $50.00 or less, and argues that this restric-
tion impermissibly limits the interstate usage of the
cards and deprives consumers of lower rates they
could obtain by using one of TNT's larger denomin-
ation cards.[FN50] TNT also estimates that there
may be over 40 separate state rate regulation
schemes applicable to debit card service. TNT as-
serts that debit card providers cannot comply with
multiple rate regulation schemes simultaneously,
because debit cards rely on a uniform rate structure,
owing to their portable, pre-paid nature.[FN51]

Commenters also support TMI's claim that compli-
ance with state certification requirements can be
costly and can unduly delay provision of debit card
services.[FN52] IXCs, however, generally agree
that certification would be appropriate in states in
which the debit card is sold.[FN53]

24. Some IXCs point to a debit card-type service
offered by AT&T which they assert is not subject to
state regulation, and contend that small debit card
service providers should be treated no differently
than AT&T in their provision of debit card services.
[FN54] AT&T states that its debit card service,
“Teleticket,” is an enhanced service that is not reg-
ulated under Title II of the Act and therefore re-
quires no formal approval.[FN55] AT&T states ad-
ditionally that, except in Wyoming, Teleticket is
“not offered on an intrastate basis and, as such,
does not require any formal intrastate regulatory
approval either.”[FN56] TMI asserts that, in a pro-
ceeding before the Florida Public Service Commis-
sion, AT&T said that it lacks the technical capabil-
ity to separate debit card traffic jurisdictionally.
[FN57] TMI argues that AT&T's statement supports
TMI's contention that separation is technically in-
feasible and state regulation of debit card services
should not be permitted.

*1190 IV. DISCUSSION

25. The Commission has adopted no special rules
regarding debit card services. Under Section 203 of
the Act,[FN58] common carriers are required to tar-
iff their interstate communications services.[FN59]
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Thus, the underlying basic interstate telecommunic-
ations services associated with debit card services
must be offered pursuant to tariffs. Several local
exchange carriers offering debit cards have tariffed
the basic services underlying these cards.[FN60] As
discussed in the following sections, we decline to
preempt state certification, rate, and “block or com-
pensate” regulations as requested by TMI, because
TMI has failed to make the showing required by
Louisiana Pub. Serv. Comm'n v. FCC[FN61] and
its progeny.

26. The Communications Act establishes a system
of dual state and federal regulation over telephone
service, under which purely intrastate matters are
“fenced off” from FCC regulation.[FN62] Section
2(a) of the Act specifically grants the Commission
jurisdiction over “all interstate and foreign commu-
nications by wire and radio,” while Section 2(b)
generally reserves to the states jurisdiction over
“intrastate communications by wire or radio.”
[FN63] Under this regulatory framework, the states
exercise the same authority over intrastate telecom-
munications as the Commission exercises over in-
terstate telecommunications.[FN64] Thus, if the
Commission seeks to regulate the provision of in-
trastate services, it must specifically preempt state
regulation of such services.

**7 27. Under the Supremacy Clause of Article VI
of the U.S. Constitution, Congress may preempt
state laws that affect interstate commerce. Federal
agencies acting within the scope of their congres-
sionally delegated authority may also preempt state
regulation.[FN65] The Supreme Court has determ-
ined that the Commission may preempt state regu-
lation of intrastate services when it is “not possible
to separate the interstate and the intrastate compon-
ents of the asserted FCC regulation.”[FN66] Feder-
al courts that have construed the “impossibility” ex-
ception to Section 2(b)(1) have held that the Com-
mission must show that state regulation over in-
trastate service thwarts or impedes the Commis-
sion's exercise of its lawful authority over interstate
communications service.[FN67] In interpreting its

preemption authority, the Commission has recog-
nized the broad latitude of the states in regulating
intrastate common carrier services, and has de-
clined to preempt certain state policies affecting in-
trastate services even where they have significant
effects on matters subject to the Commission's
plenary authority.[FN68]

28. We deny TMI's Petition for several reasons.
First, there is considerable dispute in the record of
the proceeding on the question of whether it is im-
possible to separate interstate and intrastate calls.
Second, the economic burden that compliance with
state regulation may impose on entrants into the
800-access debit card long distance services market
is insufficient, standing alone, to justify preemp-
tion. Third, the scope of the preemption proposed
by TMI is too broad. In view of the fact that the
Commission has neither articulated a unified feder-
al regulatory scheme governing debit card services,
nor affirmatively deregulated the area of 800-access
debit card services, state certification, rate, and
“block or compensate” regulations do not conflict
with specific federal counterpart regulations. Fur-
ther, such state regulations do not so impede our
broad federal policy goals -- namely, encouraging
competition and innovation in the telecommunica-
tions market and promoting rapid, efficient, nation-
wide telephone service with adequate facilities at
reasonable charges -- as to establish a valid for
preemption.

A. JURISDICTION
29. As a preliminary matter, we reject the conten-
tion that 800-access debit card services are
“inherently interstate” in nature and thus subject to
the plenary authority of the Commission alone. No
party to this proceeding contests the fact that, un-
less blocked, intrastate calls may be completed us-
ing debit card service. This fact alone indicates that
the service is jurisdictionally mixed, despite the
fact that TMI does not market or hold out the debit
cards for intrastate use, and despite their inherent
portability.

30. In addition, we reject the implication raised in
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the pleadings that the routing of debit card calls
through a remote 800 switch renders them jurisdic-
tionally interstate in nature.[FN69] We have previ-
ously held that calls involving 800 switching should
be treated for jurisdictional purposes as single, end-
to-end communications.[FN70] Thus, we find that a
debit card call that originates and ends in the same
state is an intrastate call, even if it is processed
through an 800 switch located in another state. It
follows that we specifically reject AT&T's apparent
conclusion that its Teleticket service does not have
an intrastate component except in Wyoming, where
its 800 switch is located.[FN71]

**8 31. Moreover, neither TMI nor any of the other
supporters of the preemption petition have provided
enough evidence for us to make the determination
that intrastate calls made using 800-access debit
cards are “incidental” in nature and therefore
should not be subject to state regulation.*1191 In-
stead, TMI simply makes the unsupported assertion
that 80-85% of debit card traffic is interstate, which
means that up to 20% of the usage of the debit
cards may be intrastate.[FN72] Several opponents
contend that many of the types of people most
likely to be debit card users are also likely to be
heavy intrastate callers, an assertion neither TMI
nor its supporters refute. Because this case is factu-
ally similar to Unauthorized Intrastate Traffic,
[FN73] in which the Commission declined to pree-
mpt Connecticut's “block or compensate” regula-
tions in part because it could not conclude that in-
trastate traffic was “incidental,” we decline to pree-
mpt state regulatory authority on this basis.[FN74]

B. TECHNICAL INSEPARABILITY
32. Having determined that the debit card service
described by TMI in its Petition is a
“jurisdictionally mixed” service,[FN75] we next
address the inseparability requirement -- whether
the interstate and intrastate aspects of the service
are so intertwined that separation is, as a practical
matter, infeasible -- the threshold requirement for
preemption of state regulation.[FN76] If debit card
service providers had unrestricted ability to separ-

ate interstate from intrastate calls on a real-time
basis, then compliance with all forms of state regu-
lation at issue in this proceeding would cease to
present a problem, because debit card service pro-
viders could simply choose to block completion of
all intrastate calls in states where they were not
fully prepared to comply with state regulations.
[FN77] Because TMI and its supporters contend it
is technically impracticable and economically bur-
densome to achieve such separation, however, they
seek preemption of state regulations.

33. The record in this proceeding reflects sharp dif-
ferences of opinion as to the technical impossibility
of separating interstate from intrastate calls. It ap-
pears some debit card service providers, including
TMI, are not technically capable of separating in-
terstate from intrastate calls on a real-time basis,
given the chosen configurations of their systems.
[FN78] These providers, thus, cannot block the in-
trastate calls they are not permitted to carry if they
have not complied with state regulatory require-
ments. It is equally clear, however, in light of
Teledebit's pleadings, that not all debit card service
providers are disabled from separating their traffic.
[FN79] Teledebit states that its system, which is
configured differently than TMI's system,[FN80]

separates interstate from intrastate calls and blocks
completion of inrastate calls made within states in
which Teledebit is not in compliance with state reg-
ulations.[FN81] Consequently, we cannot conclude
that it is technically impossible for TMI and other
debit card service providers to separate interstate
from intrastate calls.[FN82]

**9 34. Further, as TMI itself acknowledges, real-
time separation is not the only way in which a debit
card service provider may comply with state regula-
tion of intrastate calls. Instead, debit card service
providers may choose to perform after-the-fact re-
view of their call records for the purpose of identi-
fying intrastate calls in order to provide required
compensation to the LECs. In particular, we reject
TMI's contention that the only feasible way to com-
ply with state “block or compensate” regulations is
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to block all calls originating in the state, because
such regulations specifically provide an alternative
means of compliance. In sum, contrary to TMI's as-
sertions,[FN83] 800-access debit card providers
would not necessarily be forced to purchase their
own debit card processing switches in order to
comply with state regulation of intrastate calls.

35. The preemption proponents cite several Com-
mission decisions in which state regulations were
preempted. They place particular emphasis on two
cases. In one case, the Commission barred a state
from suspending the intrastate portion of a jurisdic-
tionally mixed voicemail service.[FN84] In the oth-
er case, the Commission prohibited states from re-
quiring preambles to 900 service that conflicted
with the *1192 federally required preamble.[FN85]

These cases are inapposite. Notably, in each case,
the Commission specifically determined that it was
impossible to separate the intrastate and interstate
aspects of the services involved.[FN86] In addition,
both voicemail and 900-number information lines
offer service indiscriminately to interstate and in-
trastate end-users alike, whereas debit cards such as
TMI's are intended by their providers to provide in-
terstate long-distance telephone services to inter-
state users alone.[FN87]

36. Thus, state regulation that requires TMI to treat
intrastate calls differently or to block them entirely
does not impose an affirmative burden on the ser-
vice TMI holds itself out as providing. Instead, it
sweeps within its net the intrastate debit card calls
that TMI asserts it cannot technologically prevent.
TMI therefore asks for preemption of state regula-
tion to accommodate the technological shortcom-
ings of its system; this is not a valid reason for
preemption.

37. Proponents of preemption also rely on Mobile
Telecommunications Technologies Corporation (
MTEL),[FN88] a case in which the Commission
preempted the application of state entry require-
ments, technical standards, and rate regulation to
the intrastate use of the provider's nationwide and
regional paging service. In that case, the Commis-

sion found that intrastate use of the paging network
was “incidental” because it occurred only when a
call placed to the paging service in one state ter-
minated with a paging subscriber in the same state.
All pages sent out on the system, however, were
simultaneously distributed to transmitters in at least
seven states.[FN89] The Commission concluded
that the paging system at issue was not capable of
identifying the location of the party receiving the
page, and specifically limited the scope of its ruling
to paging systems that are not capable of distin-
guishing between interstate pages and pages that
terminate in the same state in which the call to the
paging service is placed.[FN90] Moreover, the
Commission noted in the MTEL order that the price
of the service acted as a deterrent to purely in-
trastate usage.[FN91] In contrast, in the situation
presented here, TMI has requested that we preempt
state regulation with respect to all 800-access debit
card resellers, although certain of these systems are
capable of distinguishing between interstate and in-
trastate calls.

**10 38. We believe that the issues presented by
TMI's petition are similar to those that the Commis-
sion addressed in the Unauthorized Intrastate
Traffic proceeding, in which it declined to preempt
Connecticut's “block or compensate” regulation of
unauthorized intrastate calls. In that case, as in this
one, the IXCs argued that the Connecticut regula-
tion directly impaired their ability to provide inter-
state services in Connecticut, that their systems
only carried “incidental” amounts of intrastate
traffic, and that the costs of complying with the rule
would be unduly burdensome.[FN92] In particular,
they argued that the inferior access arrangements
provided by the LEC technologically prevented
them from diverting unauthorized intrastate traffic
to the LEC, and that blocking technology would
result in the blocking of some authorized interstate
traffic.[FN93] The Commission specifically de-
termined that the intrastate traffic was neither
“incidental to, [nor] inseparable from, the interstate
traffic in the sense of any physical, logical, or prac-
tical inseparability that would require us to subject

11 F.C.C.R. 1186, 11 FCC Rcd. 1186, 1 Communications Reg. (P&F) 1295,
1995 WL 649603 (F.C.C.)
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the intrastate portion to the federal regulatory re-
gime along with the interstate portion.”[FN94] Fur-
ther, the Commission indicated that estimation,
rather than precise measurement, was an acceptable
method of separation.[FN95] Thus, despite finding
that the Connecticut regulation was “not fully hos-
pitable to this Commission's efforts to promote
competition in interstate services,” the Commission
concluded that it did not conflict with either the
Commission's rules or its exclusive jurisdiction
over interstate communications, so as to require
preemption.[FN96] Because certain parties to the
present proceeding have asserted on the record that
they can separate intrastate and interstate debit card
traffic, we conclude, as we did in the Unauthorized
Intrastate Traffic proceeding, that such traffic is not
“practically inseparable,” and for that reason we de-
cline to preempt state regulation of intrastate debit
card calls, as requested by TMI.

39. We also reject the argument that AT&T's provi-
sion of a debit card calling capability through
Teleticket on a non-regulated basis supports TMI's
preemption request.[FN97] AT&T provides
Teleticket pursuant to a Comparably Efficient Inter-
connection (CEI) plan that includes interactive
voice and interactive data enhanced services. The
enhanced services provided through Teleticket are
non-regulated services. The long distance calling
capability using the Teleticket debit card, however,
is a basic debit card interstate calling capability that
must be taken by AT&T's enhanced services pro-
vider pursuant to tariff.[FN98]

40. Finally, we do not agree with LinkUSA that
debit cards that provide interstate calling are en-
hanced because information on the amount of time
remaining on the card *1193 is maintained by a
computer.[FN99] Information on the amount of
time remaining on the card is similar to the valida-
tion and screening information provided by carriers
to verify credit card calls before allowing them to
proceed.[FN100] We have previously concluded
that provision of such information is incidental to
the provision of basic communications services,

and therefore is not an enhanced service.[FN101]

C. ECONOMIC BURDEN
**11 41. Having determined that it is not technolo-
gically impossible for all debit card resellers to sep-
arate interstate from intrastate calls, we now con-
sider whether it is economically burdensome to do
so. The preemption proponents argue that compli-
ance with state rate and “block or compensate” reg-
ulations will be so economically burdensome that
small, non-facilities-based resellers will be driven
out of the debit card services market.[FN102] In
particular, they assert that the number and diversity
of state regulatory schemes make compliance ex-
tremely difficult, if not impossible.[FN103] TMI
argues that compliance with state rate and “block or
compensate” regulations would require it to recon-
figure its system and acquire switching capabilities.
[FN104] Further, TMI asserts that because a
switching system is not necessary to provide debit
card services, requiring all debit card services pro-
viders to acquire such systems in order to comply
with the dictates of state law is wasteful and unne-
cessary.[FN105] Although TMI asserts that it lacks
the resources necessary to purchase a switch, it
does not specifically quantify the investment re-
quired.[FN106]

42. In addition, the preemption proponents argue
that state certification requirements also impose an
undue economic burden on debit card service pro-
viders, as they delay development and implementa-
tion of debit card services and increase the cost of
providing such services.[FN107] TMI does not spe-
cify the cost of compliance with state certification,
but Visiology estimates that a company seeking
certification in all states that require it would spend
over $100,000 and a minimum of two years in the
process.[FN108]

43. We find that the economic burden of compli-
ance with state regulation alleged in this case does
not rise to a level that would justify preemption of
state regulation. As demonstrated by Louisiana PSC
, where the Supreme Court rejected federal preemp-
tion of state depreciation schedules that differed

11 F.C.C.R. 1186, 11 FCC Rcd. 1186, 1 Communications Reg. (P&F) 1295,
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from the federal depreciation schedule, the Com-
mission may not preempt state regulation merely
because it imposes economic burdens on carriers
engaged in both interstate and intrastate communic-
ations, even where such state regulation interferes
with the FCC's goal of accelerating technological
advances.[FN109]Louisiana PSC suggests that the
Commission may not preempt state regulation of a
matter of primarily local interest solely because
such regulation conflicts with its ideas of sound
economic or regulatory policy.[FN110] Where the
economic burden of imposed by state regulation is
not so great as to “seriously threaten[] the growth
of interstate competition or impede[] the expansion
of IXC operations,” the Commission has declined
to preempt such regulation.[FN111]

44. In sum, we find that the difficulties in comply-
ing with diverse and sometimes inconsistent state
regulations described by TMI and other debit card
service providers do not justify, as a matter of law,
our preemption of those regulations. As we determ-
ined in the BOC Safeguards Order, diverse state
regulatory regimes reflect different regulatory per-
spectives and experience, and should be accom-
modated whenever possible.[FN112] We note that
several debit card services providers have already
obtained state certification in a number of states.
[FN113] We conclude that, as recognized by TMI,
[FN114] the costs of compliance with state regula-
tions, particularly those pertaining to certification,
are simply the costs of doing business in the in-
trastate telecommunications marketplace.

D. OVERBREADTH
**12 45. Finally, TMI's request for preemption
must be denied because it is overbroad. Specific-
ally, TMI seeks preemption with respect to all
800-access interstate debit card services, despite the
fact that some debit card service providers allege in
their comments in this proceeding that they have
been able to comply fully with such regulations
without significant detriment to their interstate ser-
vices. We have long respected the states' broad lat-
itude to regulate intrastate common carrier services,

and we recognize in particular their legitimate con-
sumer protection interests in rate, certification, and
“block or compensate” regulations, and in the ap-
plication of these regulations to intrastate *1194 in-
terexchange providers.[FN115] In order to preempt
state regulation, the Commission must demonstrate
that its entire preemption order is narrowly tailored
to preempt only state regulations that would negate
valid FCC regulatory goals.[FN116] On the facts of
the present case, the state regulations at issue do
not pose a regulatory barrier to all debit card pro-
viders, just to some. Thus, a blanket preemption of
all such regulations does not constitute the nar-
rowly tailored solution we are required under gov-
erning precedent to proffer.

46. In addition, preemption of state rate, certifica-
tion, and “block or compensate” regulations for
800-access interexchange debit card resellers, as re-
quested in the petition, would result in differential
treatment compared to all other types of interex-
change resellers, who would still be subject to these
state regulations.[FN117] Given that we have not
identified a federal policy interest at stake in such
differential treatment, and have not adopted federal
policies dictating such treatment, we decline to ad-
opt them negatively, by means of selective preemp-
tion.

V. ORDERING CLAUSES

47. Accordingly, it is ordered, pursuant to Section
0.291 of the Commission's rules, that the request
for declaratory ruling filed by The Time Machine,
Inc. IS DENIED for the reasons stated herein.

FEDERAL COMMUNICATIONS COMMISSION

Kathleen M.H. Wallman
Chief
Common Carrier Bureau

FN1. Public Notice, Pleading Cycle Established for
Comments on the Time Machine, Inc. Petition for
Declaratory Ruling, 8 FCC Rcd 4002 (1993).

FN2. Parties filing pleadings in this proceeding are

11 F.C.C.R. 1186, 11 FCC Rcd. 1186, 1 Communications Reg. (P&F) 1295,
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listed at Appendix A.

FN3. TMI states that “block or compensate” regula-
tions generally require that non-LEC carriers block
intraLATA traffic (or intrastate traffic in single
LATA states). TMI states that where blocking is
not feasible, non-LEC carriers are required to com-
pensate the LEC at the LEC's tariffed rates for all
intraLATA/intrastate calls completed. TMI Petition
at 9.

FN4. See TMI Reply at 2, 8-9.

FN5. TMI Petition at 7, note 18.

FN6. Id.(citing Computer III Remand Proceedings:
Bell Operating Company Safeguards and Tier 1
Local Exchange Company Safeguards, 6 FCC Rcd
7571, 7635, n.257 (1991) (BOC Safeguards Order),
aff'd in part and remanded in part, California v.
FCC, 39 F.3d 919 (1994)(California III)).

FN7. Id. at 18 (citing 47 U.S.C. § 151).

FN8. Id. at 2, n.1 (citing Policy and Rules Concern-
ing Rates for Competitive Common Carrier Ser-
vices and Facilities and Authorizations Therefor, 91
FCC 2d 59 (1982)).

FN9. TMI Reply at 3.

FN10. See, e.g., Bell Atlantic Opposition at 1;
NARUC Comments at 1; PaPUC Comments at 1;
SWBT Comments at 1; Teledebit Comments at 1;
California Opposition at 1; New York Reply at 1;
Florida Reply at 1-2.

FN11. 746 F.2d 1492 (D.C. Cir. 1984).

FN12. NARUC Comments at 5; California Opposi-
tion at 2-3 (stating that incidental intrastate usage is
subject to state regulatory authority “to the same
extent as incidental interstate usage is subject to
federal authority”); NARUC Reply at 6, Appendix
A; New York Reply at 4; Florida Reply at 2.

FN13. See NARUC Comments at 6; California Op-
position at 3; PaPUC Comments at 9; NARUC

Reply at 2.

FN14. See NARUC Comments at 5; PaPUC Com-
ments at 4-5.

FN15. PaPUC Comments at 5; Florida Reply at 2-3.

FN16. Teledebit Comments at 4; California Oppos-
ition at 3-4; USTA Comments at 2-3.

FN17. Teledebit Comments at 2-3; Teledebit Reply
at 2.

FN18. Teledebit Comments at 4.

FN19. Teledebit Reply at 2.

FN20. New York Reply at 3; NARUC Comments at
6; California Reply at 2; but see PaPUC Comments
at 4.

FN21. California Opposition at 4.

FN22. SWBT Comments at 3.

FN23. See Bell Atlantic Opposition at 1; New York
Reply at 2; California Reply at 2. Teledebit con-
cludes that TMI has merely configured its network
to avoid being able to comply with state regula-
tions. Teledebit Comments at 1.

FN24. See USTA Comments at 2-3; California Op-
position at 7-8; PaPUC Reply at 4.

FN25. See California Opposition at 5 (noting that
the FCC has sanctioned use of estimates to approx-
imate jurisdictional usage where more accurate
measures were unavailable) (citing Smith v. Ill.
Bell Tel. Co., 282 U.S. 133, 150-51 (1930)); see
also Petitions of MCI Telecommunications and
GTE Sprint Communications Corporation Regard-
ing the Validity of Connecticut Statute and De-
cisions of the Connecticut Department of Public
Utility Control Relating to Unauthorized Interstate
Traffic, 1 FCC Rcd 270 (1986)(Unauthorized Inter-
state Traffic).

FN26. See PaPUC Reply at 4.

11 F.C.C.R. 1186, 11 FCC Rcd. 1186, 1 Communications Reg. (P&F) 1295,
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FN27. Seeid. at 5 (citingLouisiana Public Service
Commission v. FCC, 476 U.S. 355 (1986) and Pub-
lic Service Commission of Maryland v. FCC, 909
F.2d 1510 (D.C. Cir. 1990)); California Opposition
at 4; New York Reply at 2, n.2.

FN28. See PaPUC Reply.Seealso PaPUC Com-
ments.

FN29. PaPUC Comments at 7-8.

FN30. Id. at 10-11.

FN31. See PaPUC Comments at 8-9; NARUC
Comments at 7.

FN32. USTA Comments at 3.

FN33. See PaPUC Comments at 10; Florida Reply
at 2-3.

FN34. See California Opposition at 6-7; PaPUC
Reply at 5.

FN35. See California Opposition at 6-7; PaPUC
Reply at 3. See also PaPUC Comments at 9 (would
not be fair to exempt certain debit card providers
from certification requirement because other IXCs,
including other debit card providers, have already
obtained certification); NARUC Comments at 6.See
generally SWBT Comments at 4.

FN36. USTA Comments at 4; New York Reply at
5.

FN37. See PaPUC Reply at 3.

FN38. See NARUC Comments at 2.Butsee World-
Link Communications Ex Parte Statement, submit-
ted December 23, 1993, at 1 (stating that the Flor-
ida PSC recently required it to submit an intrastate
tariff for its debit card service).

FN39. See Teledebit Comments at 7.

FN40. See New York Reply at 4.

FN41. See e.g., RCI Comments; LinkUSA Com-

ments; Teltrust Comments; WorldLink ExParte
Statement; Talk 'N Toss, Inc. (TNT) ExParte State-
ment, submitted November 9, 1993; Advantage
Communications, Inc. (ACI) ExParte Statement,
submitted January 31, 1994. One commenter pro-
poses that the Commission convene a joint state/
federal board for the purpose of adopting an ap-
proach to incidental intrastate traffic in primarily
interstate services. ACTA Comments at 5-7.

FN42. See LinkUSA Comments at 2-3; see gener-
ally Teltrust Comments.

FN43. TNT ExParte Statement at 7; ACI ExParte
Statement at 2; butsee TNT ExParte Statement at 5
(TNT “has no way of knowing whether [its debit]
card will be used solely for interstate calling, solely
for intrastate calling, or a combination of both.”).

FN44. TNT ExParte Statement at 3 and Attachment
A.

FN45. LDDS Comments at 3.See also WorldLink
Communications Ex Parte Statement at 1 (stating
that the network design of WorldLink's debit card
service system does not support any timely or eco-
nomical method of segregating interstate and in-
trastate calls).

FN46. TNT ExParte Statement at 2.

FN47. Id.

FN48. Cleartel/Teltrust Reply at 4.

FN49. TNT ExParte Statement at 4; seealso ACI Ex
Parte Statement at 2.

FN50. TNT ExParte Statement at 4, 6-7. TNT also
criticizes as burdensome a Washington State re-
quirement that debit card service providers estab-
lish escrow accounts to protect advance payments
from customers.Id. at 4, n.1.

FN51. TNT ExParte Statement at 5.

FN52. See Teltrust Comments at 1-2; Visiology
Comments at 1; Cleartel/Teltrust Reply at 8.

11 F.C.C.R. 1186, 11 FCC Rcd. 1186, 1 Communications Reg. (P&F) 1295,
1995 WL 649603 (F.C.C.)

Page 12

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1986127100
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1986127100
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1986127100
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1990116131
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1990116131
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1990116131
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1990116131


FN53. See RCI Comments at 2, n.4; Teltrust Com-
ments at 2-3; Cleartel/Teltrust Reply at 7, n.14.

FN54. RCI Comments at 3, n.5; LinkUSA Com-
ments at 4-5; TMI Reply at 13-14; see generally
TMI Supplemental Comments. LinkUSA suggests
that debit card service itself is an enhanced service,
because the system must track and report to the cus-
tomer the time remaining on the card, thus provid-
ing real-time call information in addition to com-
pleting the call. LinkUSA Reply at 8.

FN55. AT&T Reply at 2. The AT&T Teleticket ser-
vice is a prepaid card service, available in nine lan-
guages, that allows purchasers to access interna-
tional news, U.S. weather reports, currency ex-
change information, and interpretation services, as
well as to make outbound telephone calls. Letter
and attachments from Glenn B. Manishin, Blumen-
feld & Cohen, to Mr. William F. Caton, Acting
Secretary, FCC, filed October 13, 1993 (TMI Ex
Parte Filing) at Attachment 2 (AT&T News Release
dated May 11, 1992). In its reply, AT&T specified
that it took no position on the merits of TMI's peti-
tion, but rather intended only to correct erroneous
characterizations of its Teleticket debit card ser-
vice. AT&T Reply at 1.

FN56. AT&T Reply at 2.

FN57. TMI Supplemental Comments at 3-4, At-
tachment 1.

FN58. 47 U.S.C. § 203.

FN59. The Commission has interpreted the defini-
tion of “common carrier” set out at 47 U.S.C. §
153(h) to include resellers that lease the underlying
facilities they use to provide telecommunications
service to the public, as well as facilities-based car-
riers.AT&T v. FCC, 572 F.2d 17, 24 (1977).

FN60. See, e.g., U.S. West Communications Revi-
sions to Tariff FCC No. 1, 9 FCC Rcd 4022 (1994);
NYNEX Telephone Companies Revisions to Tariff
FCC No. 1, 9 FCC Rcd 4027 (1994).See also TMI
Petition at 7, n.6. (TMI states that it has filed with

the Commission a tariff for its debit card service).

FN61. 476 U.S. 355 (1986)(Louisiana PSC).

FN62. SeeLouisiana PSC, 476 U.S. at 370.

FN63. 47 U.S.C. § 152.

FN64. SeeNARUC v. FCC, 880 F.2d 422, 428
(D.C. Cir. 1989).

FN65. Louisiana PSC, 476 U.S. at 368-369.

FN66. Id. at 375, n.4 (emphasis in original).

FN67. SeeCalifornia v. FCC, 905 F.2d 1217, 1240
(9th Cir. 1990); Public Service Comm'n of Mary-
land v. FCC, 909 F.2d 1510, 1515 (D.C. Cir. 1990);
NARUC v. FCC, 880 F.2d 422, 429 (D.C. Cir.
1989); Illinois Bell Telephone Co. v. FCC, 883
F.2d 104 (D.C. Cir. 1989).

FN68. Unauthorized Intrastate Traffic, 1 FCC Rcd
at 275, ¶ 24.

FN69. See, e.g., LDDS Comments at 3; TMI Sup-
plemental Comments, Attachment 2 at p. 2;seealso
AT&T Reply at 2.

FN70. Southwestern Bell Telephone Co. Transmit-
tal Nos. 1537 and 1560,Revisions to Tariff No. 68,
3 FCC Rcd 2339, 2341, ¶ 28 (1988) (citing
NARUC v. FCC, 746 F.2d 1492 (D.C. Cir. 1984));
see alsoUnauthorized Intrastate Traffic, 1 FCC Rcd
at 270, ¶ 3.

FN71. See AT&T Reply at 2.

FN72. TMI Reply at 15.

FN73. 1 FCC Rcd at 276, ¶ 27.

FN74. See discussion infra at ¶ 38.

FN75. As an alternative to the theory that debit card
service is “inherently interstate,” TMI also charac-
terizes such service as “jurisdictionally mixed.”
TMI Petition at 2; TMI Reply at 4-5. Several sup-
porters of TMI's preemption request also argue that

11 F.C.C.R. 1186, 11 FCC Rcd. 1186, 1 Communications Reg. (P&F) 1295,
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debit card service is jurisdictionally mixed, as op-
posed to inherently interstate, in nature. ClearTel/
TelTrust Reply at 2; CompTel Comments at 2.

FN76. See Policies and Rules Concerning Interstate
900 Telecommunications Services, 8 FCC Rcd
2343, 2348, ¶ 29 (1993).

FN77. A distinction must be drawn between state
rate and “block or compensate” regulations on one
hand and state certification requirements on the
other. In this context, the former require individual
intrastate calls to be treated differently from inter-
state calls, whereas the latter simply require the ser-
vice provider to complete the necessary application
process and pay the necessary fee. Thus, inseparab-
ility would create a double burden with respect to
the former -- not only does the inability to separate
intrastate calls subject a carrier to state rate and
“block or compensate” regulations, but it also im-
pedes the carrier's ability to comply with these
types of regulations. In contrast, although insepar-
ability may subject a carrier to state certification re-
quirements, it does not affect what the carrier must
do to become certified.

FN78. See TMI Petition at 7-8; LDDS Comments at
3; TNT ExParte Statement at 2. TMI also asserts
that even interexchange service providers with
greater financial resources, including AT&T, are
incapable of blocking intrastate calls made using
their debit card services.See TMI Supplemental
Comments at 4.

FN79. In fact, TMI acknowledges that some carri-
ers may be able to separate interstate from intrastate
calls using ANI. TMI Petition at 17, n.18.

FN80. Teledebit owns and operates its own debit
card processing switch and also receives ANI from
its underlying carrier. Teledebit Comments at 2-3.
In contrast, TMI neither owns nor operates the plat-
form that processes the caller's debit card informa-
tion and places the outbound call, nor receives ANI
from its underlying carrier. TMI Petition at 6-8;
TMI Reply at 7-8.

FN81. Teledebit Comments at 4. Teledebit also
states that it can rate intrastate calls in accordance
with the applicable state tariffed rate schedule, ap-
plying applicable processing charges, MTS rates
based on mileage bands, and appropriate time-
of-day and day-of-week discounts. Teledebit Reply
at 2.

FN82. As California asserts, IXCs or LECs with
SS7 capability can provide ANI information en-
abling the separation of intrastate and interstate
calls. California Position at 1.Seealso Rules and
Policies Regarding Calling Number Identification
Service, 9 FCC Rcd 1764 (1994).

FN83. TMI Reply at 2.

FN84. Petition for Emergency Relief and Declarat-
ory Ruling Filed by the BellSouth Corporation, 7
FCC Rcd 1619 (1992) (Georgia Preemption Order),
aff'dGeorgia Public Service Comm'n v. FCC, 5
F.3d 1499 (11th Cir. 1993).

FN85. Policies and Rules Concerning Interstate 900
Telecommunications Services, 6 FCC Rcd 6166
(1991), on reconsideration, 8 FCC Rcd 2343 (1993)
(900 Preemption Order).

FN86. SeeGeorgia Preemption Order, 7 FCC Rcd at
1622, ¶ 14;900 Preemption Order, 6 FCC Rcd at
6180, ¶ 85.

FN87. TMI Petition at 3, 12, 19-20 (characterizing
debit card service as “exclusively” interstate); TMI
Reply at 2-3, 4 n.7, 16.

FN88. Mobil Telecommunications Technologies
Corporation (MSD-90-12) and U.S. Central Inc.
(MSD-90-3), 6 FCC Rcd 1938 (1991), aff'd by the
Commission, 7 FCC Rcd 4061 (1992).

FN89. 6 FCC Rcd at 1938, ¶ 4.

FN90. Id. at 1941, n.14. Similarly, in the final 900
Preemption Order, the Commission acknowledged
that technological advances might soon allow in-
formation providers to identify intrastate calls on a

11 F.C.C.R. 1186, 11 FCC Rcd. 1186, 1 Communications Reg. (P&F) 1295,
1995 WL 649603 (F.C.C.)
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real-time basis and thus to comply with state pre-
amble requirements that differed from the federal
requirements. 8 FCC Rcd at 2348, ¶ 29. Thus, the
Commission concluded that one of the fundamental
requirements for preemption, jurisdictional insever-
ability, might no longer be valid.Id. The Commis-
sion did not pursue the preemption issue in that
case any further, however, because jurisdiction over
900 service preambles subsequently was assigned
to the Federal Trade Commission (FTC).

FN91. 6 FCC Rcd at 1940, ¶ 15.

FN92. 1 FCC Rcd at 271, ¶¶ 5,6.

FN93. Id. at 271, ¶ 5.

FN94. Id. at 276, ¶ 27.

FN95. Id. at 275, ¶ 27.

FN96. Id. at 275, ¶ 23.

FN97. RCI Comments at 3, n.5; LinkUSA Com-
ments at 4-5; TMI Reply at 13.

FN98. Amendment of Section 64.702 of the Com-
mission's Rules and Regulations (Second Computer
Inquiry), Final Decision, 77 FCC 2d 384, 475, ¶
231 (1980)(Computer II Final Decision); IDCMA
and AT&T Petitions For Declaratory Rulings Re-
garding Basic Frame Relay Service, Memorandum
Opinion and Order, DA 95-2190, at ¶¶ 43-44 (Com.
Car. Bur. October 18, 1995) (AT&T must unbundle
and tariff basic services underlying its enhanced
services); American Telephone and Telegraph
Company, Comparably Efficient Interconnection
Plan for Enhanced Services Complex, 6 FCC Rcd
4839 (1991).Seegenerally Amendment of Section
64.702 of the Commission's Rules and Regulations
(Computer III) (Phase II), 2 FCC Rcd 3072 (1987) (
Computer III Phase II Order).

FN99. LinkUSA Reply Comments at 8.

FN100. Policies and Rules Concerning Local Ex-
change Carrier Validation and Billing Information

for Joint Use Calling Cards, Report and Order and
Request for Supplemental Comment, 7 FCC Rcd
3528 (1992)(Joint Use Calling Card Order), Second
Report and Order, 8 FCC Rcd 4478 (1993), recon.,
8 FCC Rcd 6393,further recon., 8 FCC Rcd 8798
(1993).Seegenerally North American Telecommu-
nications Association, 101 FCC 2d 349 (1985), re-
con., 3 FCC Rcd 4385 (1988) (NATA Centrex Or-
der).

FN101. Joint Use Calling Card Order, 7 FCC Rcd
at 3531, ¶ 19.

FN102. TMI Reply at 8.

FN103. TNT ExParte Statement at 4-7.

FN104. Id. at 2, 8.

FN105. Id. at 8-9.

FN106. Id. at 8.

FN107. TMI Petition at 18.

FN108. Visiology Comments at 1; seealso Teltrust
Comments at 1. Visiology's Comments include a
chart summarizing state certification requirements
applicable to resellers in all 50 states. The chart
shows that filing fees ranging up to $350, and es-
timated application processing periods ranging
from 30 days to a year. Visiology Comments, Ex-
hibit A.

FN109. Public Service Comm'n of Maryland v.
FCC, 909 F.2d 1510, 1516 (D.C. Cir. 1990).

FN110. Id.

FN111. Unauthorized Interstate Traffic, 1 FCC Rcd
at 276, ¶ 29.

FN112. BOC Safeguards Order, 6 FCC Rcd at
7631, ¶ 121. The Ninth Circuit specifically af-
firmed this aspect of the BOC Safeguards Order.
California III, 39 F.3d at 932-33.

FN113. Teledebit has obtained state certification in

11 F.C.C.R. 1186, 11 FCC Rcd. 1186, 1 Communications Reg. (P&F) 1295,
1995 WL 649603 (F.C.C.)
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Pennsylvania and New York and as of July 1993
had applied for certification in Kansas. PaPUC
Comments at 3; New York Reply at 4; NARUC
Comments at 4, n.1. A debit card reseller called
World Telecom Group, Inc. had already obtained
authorization to do business in 25 other states when
it submitted its certification application to the Kan-
sas Corporation Commission. NARUC Comments
at 4, n.1.

FN114. TMI Reply at 12.

FN115. See PaPUC Reply at 4; Florida Reply at
2-3; Teledebit Reply at 3.

FN116. People of State of Cal. v. FCC, 905 F.2d
1217, 1243 (9th Cir. 1990); seealsoNARUC v. FCC
, 880 F.2d 422, 430 (D.C. Cir. 1989).

FN117. See PaPUC Comments at 7-9.

APPENDIX A

Parties Filing Pleadings

Comments

**13 America's Carriers Telecommunications As-
sociation (ACTA)

Bell Atlantic

Competitive Telecommunications Association
(CompTel)

LDDS Communications, Inc. (LDDS)

LinkUSA Corporation

National Assoc. of Regulatory Utility Commission-
ers (NARUC)

Pennsylvania Public Utility Commission (PaPUC)

People of the State of California and the Public
Utility Commission of the State of California

(California)

RCI Long Distance, Inc. (RCI)

Southwestern Bell Telephone Company (SWBT)

Teledebit, L.P.

Teltrust Communications Services, Inc. (Teltrust)

United States Telephone Association (USTA)

Visiology, Inc.

Reply Comments

The Time Machine, Inc. (TMI)

American Telephone & Telegraph Company
(AT&T)

California

Cleartel Communications, Inc. and Teltrust Com-
munications Services, Inc. (Cleartel/Teltrust)

Florida Public Service Commission (Florida)

LinkUSA

NARUC

New York State Department of Public Service
(New York)

PaPUC

Supplemental Comments

TMI

Oppositions to Supplemental Comments

California

Teledebit

Supplemental Reply Comments

Teledebit

Ex Parte Comments

11 F.C.C.R. 1186, 11 FCC Rcd. 1186, 1 Communications Reg. (P&F) 1295,
1995 WL 649603 (F.C.C.)
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Advantage Communications, Inc. (ACI)

Talk 'N Toss, Inc. (TNT)

TMI

WorldLink Communications

11 F.C.C.R. 1186, 11 FCC Rcd. 1186, 1 Commu-
nications Reg. (P&F) 1295, 1995 WL 649603
(F.C.C.)

END OF DOCUMENT
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