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REPLY BRIEF OF THE STAFF

OF THE MISSOURI PUBLIC SERVICE COMMISSION

COMES NOW the Staff of the Missouri Public Service Commission (“Staff” and “Commission”) and submits this Reply Brief.

ARGUMENT

On the second paragraph on page 26 of the Initial Brief of NuVox Communications of Missouri, Inc., MCI WorldCom Communications, Inc., Brooks Fiber Communications of Missouri, Inc., MCImetro Access Transmission Services, LLC, TCG St. Louis and TCG Kansas City (“WCom’s Initial Brief”), WCom states that “Mr. Cecil indicated that Staff had changed its position since the proceedings last Fall in Case No. TT-2002-108 and would now be willing to allow SWBT to use long-term contracts in exchanges in which the Commission has found it faces effective competition for basic local service…. He offered no explanation or justification for this change in position and did not reconcile it with the rationale behind Staff’s general opposition to use of long-term discounts by SWBT.”  This is not an accurate characterization of Staff’s position.  Staff did not change its position but modified it to accommodate the finding that some Southwestern Bell Telephone, L.P. d/b/a Southwestern Bell Telephone Company (“SWBT”) services in some exchanges are now deemed effectively competitive, not just open to competition for the purposes of obtaining relief under Section 271 of the Telecommunications Act of 1996 (“The Act”).  Staff is opposed to multi-year contracts offered by SWBT because “they artificially reduce the size of the pool of potential customers which inhibits the growth of competition.” (Cecil Rebuttal, Ex. 18, p. 12, lines 5-6).  However, in Commission Case No. TO-2001-467, In the Matter of the Investigation of the State of Competition in the Exchanges of Southwestern Bell Telephone Company, the Commission determined that in areas such as St. Louis and Kansas City, effective competition already exists for basic local service.  Since the Commission did not make this finding until December 27, 2001, nearly one month after the reply briefs were due in Commission Case No. TT-2002-108, In the Matter of Southwestern Bell Telephone Company’s Tariff Filing to Initiate a Business MCA Promotion, and nine days after the Commission’s Report and Order in TT-2002-108, Staff could not possibly have recommended the tariff offerings in that case apply to those areas deemed effectively competitive prior to knowing the outcome of TO-2002-467.

In the second paragraph on page 20 of Southwestern Bell Telephone L.P.’s d/b/a Southwestern Bell Telephone Company’s Initial Brief (“SWBT’s Initial Brief”), SWBT points out that Staff’s data is more than a year old and that Staff admits the number of business lines would be greater now.  However, while this is an accurate statement as to what Staff witness Cecil testified on the stand at the evidentiary hearing, it is also possible that the business lines to Competitive Local Exchange Carriers (“CLECs”) have remained stagnant or even declined given the current market conditions and the data provided in Staff witness Cecil’s rebuttal testimony (Cecil Rebuttal, Ex. 18, p. 5, line 14 through p. 6, line 25).  There is simply no sure way to predict a positive trend in CLEC business line count given the adversities of the market and the economy.

On page 30 of SWBT’s Initial Brief, beginning immediately after the Highly Confidential data, SWBT states that it values each and every one of its term contract customers and is not prepared to dismiss their individual importance because their cumulative number is low.  Staff would reiterate a point made by Staff witness Cecil in his rebuttal testimony. (Cecil Rebuttal, Ex. 18, p. 8, lines 4-6).  One customer the size of Anheuser-Busch could far outweigh the value of five customers the size of Mom and Pop’s Pizza Restaurant.  While the number of customers subscribing to term contracts is insignificant, the true meaning of these numbers lies in the size or revenue potential of those customers.

On page 32 of its Initial Brief, SWBT discusses Staff’s interpretation of Section 392.470.1, RSMo (2000) and states the primary purpose of this statute is to ensure compensation to other companies for terminating intrastate calls made without authorization.  The statute provides in relevant part that “[t]he commission may impose any condition or conditions that it deems reasonable and necessary upon any company providing telecommunications service if such conditions are in the public interest…including, but not limited to, determining that any such company should provide just and reasonable compensation to one or more other certificated telecommunications companies operating in areas in which the compensating company is providing intrastate telecommunications service without commission authorization.”  (Emphasis added.)  Staff believes that this highlighted language is very important to any discussion of the power of the Commission in this situation, particularly as it relates to meeting public interest standards.
On page 33 of its Initial Brief, SWBT states that Section 392.200, RSMo (2000) “provides the framework under which carriers have been permitted to offer term discount plans…While the legislature authorized certain situations where [Incumbent Local Exchange Carriers] would be treated differently than CLECs, it clearly took the opposite view with regard to the applicability of 392.200”. However, SWBT’s sole basis for this statement are two identical conclusory statements made by SWBT witness Unruh in his testimonies. (Unruh Direct, Ex. 7, p. 15, lines 16-17 and Unruh Surrebuttal, Ex. 9, p. 8, lines 5-7.) Staff does not believe that there is any language of Section 392.200 to support this assertion. Staff believes that it is appropriate for the Commission to employ different regulatory standards between Incumbent Local Exchange Carriers (“ILECs”) such as SWBT, and CLECs. In addition, The Act imposes duties upon ILECs that are not imposed upon CLECs.  (Cecil Rebuttal, Ex. 18, p. 4, lines 13-21.)  While a telecommunications company must treat all customers within a given class in the same manner, there is nothing in the relevant statutory authority requiring this Commission to treat ILECs and CLECs in an identical manner.

On pages 36-37 of its Initial Brief, SWBT quotes questions from Commissioner Lumpe for Staff witness Cecil at the evidentiary hearing concerning how eliminating term contracts would apply to existing customers.  Staff would point out that it is common for companies to grandfather services to existing customers while not offering those same services to new customers.  The same would hold true if the Commission were to ban term contracts going forward.  All existing customers, whether with an ILEC or a CLEC, would remain on their term contracts and receive the benefits of those contracts for the duration of the contract.  

Concerning the suggestion of WCom for a moratorium on all future term contracts (and winbacks) until a rulemaking is in place, as suggested on page 40 of its Initial Brief, Staff would point out to the Commission that there are currently two cases pending before it, TT-2002-472, In the Matter of Southwestern Bell Telephone Company’s Tariff Filing to Initiate Residential Customer Winback Promotion; and TT-2002-473, In the Matter of Southwestern Bell Telephone Company’s Tariff Filing to Extend Business Customer Winback Promotions.  The Commission will want to take into consideration the existence and outcome of these cases in determining this issue.  However, Staff agrees with WCom that the public would be well served by a rulemaking procedure established by the Commission. 

CONCLUSION

In conclusion, Staff again recommends that the Commission reject the proposed CompleteLink Basic tariff of SWBT, but approve the proposed tariffs of the competitive carriers.  Harm will occur to Missouri’s citizens if growth of the competitive local exchange market is stunted.  Rejecting the proposed tariff of SWBT but approving the tariffs of the competitive carriers is in the public interest and will, hopefully, ensure that Missouri’s citizens will realize the benefits of true competition.  In addition, Staff would urge the Commission to establish a rulemaking procedure concerning this question, so that both carriers and consumers in Missouri might operate in a predictable climate.








Respectfully submitted,








DANA K. JOYCE








General Counsel








/s/ Bruce H. Bates

____________________________________








Bruce H. Bates


Associate General Counsel



Missouri Bar No. 35442








Attorney for the Staff of the 








Missouri Public Service Commission








P. O. Box 360








Jefferson City, MO 65102








(573) 751-7434 (Telephone)








(573) 751-9285 (Fax)








e-mail:  bbates@mail.state.mo.us
Certificate of Service

I hereby certify that copies of the foregoing have been mailed, hand-delivered, transmitted by facsimile or e-mailed to all counsel of record this 7th day of June 2002.








/s/ Bruce H. Bates
____________________________________








Bruce H. Bates


PAGE  

7

