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Southwestern Bell Telephone Company (SWBT) has proposed promotions to lure both residential and business customers away from competitive local exchange carriers (CLECs) by waiving nonrecurring installation charges.


In support of these winback promotions, SWBT argues that competition continued to flourish during the period that similar tariffs were in effect, that the Federal Communications Commission has stated that “winback restrictions may deprive customers of the benefits of a competitive market,” and that winback proposals are very common in competitive markets.  (SWBT Initial Brief, pp. 1-5).


The flaw in SWBT’s argument is the underlying premise that its local market is a competitive market.  The fallacy in this premise was explained by various witnesses:


SWBT is in a position to threaten the existence of competitors within its exchanges, while those competitors are not yet in a similar position.  While SWBT’s loss of market share is evidence that competition is moving forward, it is not an indication of a significant change in the relative market positions of players in the marketplace.  SWBT is in a different position in the local market place and needs to be subject to more stringent regulatory oversight if effective competition is to survive and prosper.  Loss of market share and functioning competition are two very different concepts.  Local markets are not yet at a point where competition can successfully substitute for regulation.  (Thomas Rebuttal, Exh. 6, pp. 4-5).


These winback promotions allow SWBT to selectively target its “competitive response” to only customers who are being served by CLECs.  This targeted response will harm the long run prospects for local competition and deny the benefits of competition to the vast majority of local customers in Missouri.  (Kohly Rebuttal, Exh. 10, p. 4).  SWBT possesses market power over its rivals because of its ubiquitous network (Price Rebuttal, Exh. 8, pp. 3-4).  The local exchange market is not sufficiently mature to ensure that SWBT’s promotions will not interfere with its operations.  (Meisenheimer Rebuttal, Exh. 7, p. 11).  Even SWBT’s economics witness did not base her testimony upon the premise that competition already exists in SWBT’s local markets.  (Aron, Tr. 55-56).


SWBT criticizes the other parties for not using an anti-trust analysis as did its witness.  (SWBT Initial Brief, p. 3).  But Chapter 392 RSMo does not direct the Commission to apply an anti-trust analysis.


Section 392.185 provides in part:


The provisions of this chapter shall be construed to:


(6)
Allow full and fair competition to function as a substitute for regulation when consistent with the protection of ratepayers and otherwise consistent with the public interest.


Section 392.200.4(2) provides in part:


It is the intent of this act to bring the benefits of competition to all customers and to ensure that incumbent and alternative local exchange telecommunications companies have the opportunity to price and market telecommunications services to all prospective customers in any geographic area in which they compete.


Section 392.200.4(2)(b) provides in part:


For services proposed in a geographic area smaller than exchange or other market segmentation within which or to whom such telecommunications service is proposed to be offered, a local exchange telecommunications company may petition the commission to define and establish a local exchange telecommunications service or exchange access service as a different local exchange telecommunications service or exchange access service.  The commission shall approve such a proposal if it finds, based upon clear and convincing evidence, that such service in a smaller geographic area or such other market segmentation is in the public interest and is reasonably necessary to promote competition and the purposes of this chapter.


These statutes suggest that the Commission’s analysis should seek to foster competition, and a proposal that would harm competition would, by definition, be inconsistent with fostering competition.


SWBT provided testimony that customers expect to be able to return to it without incurring a nonrecurring charge.  (SWBT Initial Brief, p. 11).  However, SWBT had no statistical data to support this anecdote.  (Regan, Tr. 89).


SWBT argues that its proposed promotions comply with Missouri statute since it proposes to offer the same discount to all similarly situated customers, i.e., those customers receiving service from a CLEC.  (SWBT Initial Brief, p. 14). SWBT misreads the applicable statute.


The first sentence of § 392.200.2 reads:


No telecommunications company shall directly or indirectly or by any special rate, rebate, drawback or other device or method charge, demand, collect or receive from any person or corporation a greater or less compensation for any service rendered or to be rendered with respect to telecommunications or in connection therewith, except as authorized in this chapter, than it charges, demands, collects or receives from any other person or corporation for doing a like and contemporaneous service with respect to telecommunications under the same or substantially the same circumstances and conditions.


This statute does not ask whether the members of a subset of a class of customers have similar histories to each other; rather it asks whether the service and circumstances and conditions are  similar.  Here, the provisioning of new service is similar whether one is currently served by a CLEC or currently without service.  Section 392.200.4(2)(b) does allow for market segmentation which perhaps would permit the disparate treatment of customers receiving similar service.  However, SWBT is not seeking approval of its promotions under this subsection.  (SWBT Initial Brief, p. 15).  To cover all bases, the Staff has explained why these promotions should not be approved as a market segmentation.  (Initial Brief of Staff, pp. 6-7).


SWBT argues that if the Commission determines that these winback tariffs are unlawful under Section 392.200.2, then it may not approve winback tariffs for any telecommunications company.  (SWBT Initial Brief, p. 6).  First, the issue of the lawfulness of other telecommunications companies’ winback tariffs is not an issue in this case.  Second, nor are the  factual “circumstances and conditions” under which another telecommunications may provide a  winback tariff in the record in this case.       


SWBT correctly points out that this Commission has previously allowed it to have winback tariffs.  (SWBT Initial Brief, p. 15).  Past practice, however, is not dispositive of the present case.  As an administrative agency, the Commission is not bound by stare decisis.  State ex rel. Churchill Truck Lines, Inc. v. Public Service Commission, 734 S.W.2d 586, 593 (Mo. App. W.D. 1987).  Nonetheless, it is worth noting that those previous winback promotions pre-date the Commission’s Report and Order in Case No.TO-2001-467, In the Matter of the Investigation of the State of Competition in the Exchanges of Southwestern Bell Telephone Company.  The Commission found that Southwestern Bell Telephone faced effective competition for its business access and related services in only the Kansas City and St. Louis exchanges and for its residential access and related services only in the Harvester and St. Charles exchanges.


In conclusion, the Staff requests the Commission to find that SWBT’s winback promotions propose undue rate discrimination and undue market discrimination which are prohibited by § 392.200 RSMo 2000 and accordingly to reject these tariff filings.
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