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Staff’s Proposed Findings of Fact and Conclusions of Law


COMES NOW the Staff of the Missouri Public Service Commission (Staff) and proposes the following Findings of Fact and Conclusions of Law.  

Case History


1.
Petitioners are Mid-Missouri Telephone Company (“Mid-Missouri”), Alma Telephone Company (“Alma”), Chariton Valley Telephone Corporation (“Chariton”), MoKan Dial, Inc. (“MoKan”), Choctaw Telephone Company (“Choctaw”), Northeast Missouri Rural Telephone Company (“Northeast”) and Modern Telecommunication Company (“Modern”) (collectively, Petitioners).  Modern and Northeast have merged since this proceeding commenced, so Modern no longer exists as an independent party to this case.  Petitioners are incumbent, small local exchange telecommunications companies (small LECs) as defined by Sections 386.020(22) and (30) RSMo. (2000).  


2.

Respondents were initially Southwestern Bell Telephone Company, now Southwestern Bell Telephone, L.P. d/b/a SBC Missouri (SBC Missouri) and Sprint Missouri, Inc., two large local exchange telecommunications companies as defined by Section 386.020(20), and several commercial mobile radio service (CMRS or wireless) carriers.  Since this proceeding commenced, Sprint and all of the CMRS carriers but United States Cellular Corporation and T-Mobile USA, Inc. have reached comprehensive settlements with the Petitioners, and are no longer parties to this case.

Findings of Fact

1.
Petitioners received information from SBC Missouri described as minutes originating from the wireless respondents through SBC Missouri and terminating in the small LECs’ exchanges.  Petitioners then brought this case before the Commission to determine the correct amount to charge for the alleged minutes of use.   


2.
Petitioners Alma, Choctaw and Mokan have filed Wireless Termination Tariffs, which became effective in February of 2001.   Mid-Missouri has filed a Wireless Termination Tariff with an effective date of August 2003.   The remaining Petitioners have not filed Wireless Termination Tariffs.


3.
A Major Trading Area (MTA) is an area originally defined by Rand McNally and adopted by the Federal Communications Commission for the purpose of issuing licenses for personal communications service.  Missouri is largely encompassed by western and eastern MTAs, 34 and 19, respectively.  An intraMTA call originates and terminates within an MTA, while an interMTA call originates in one MTA and terminates in another.

4.
The traffic subject to the Petitioner’s complaint has been delivered by the wireless providers (i.e., T-Mobile, US Cellular) to SBC Missouri through individual interconnection agreements between T-Mobile and SBC Missouri (Ex. 37) and US Cellular and SBC Missouri (Ex. 34), then transited by SBC Missouri and terminated to “Third Party Providers” (i.e., Petitioners).  In the agreements between T-Mobile and SBC Missouri and US Cellular and SBC Missouri, Section 3.1.3 states that “the parties agree to enter into their own agreements with Third Party Providers.”

5.
The Commission adopts all of the unopposed stipulated interMTA factors presented by the parties.

6.
The Commission finds the disputed interMTA factor for traffic terminated to Chariton Valley from T-Mobile USA, Inc. is 41%, and for traffic terminated from Northeast Missouri Rural Tel. Co. is T-Mobile USA, Inc. of 38%.  These percentages are supported by Staff’s analysis of the probability that a wireless-originated call in an MTA area would terminate in a different MTA area.  Through data requests, Staff obtained information on wireless providers’ cell sites in Missouri and Petitioners’ access lines in MTA areas.  Staff also obtained an explanation of how a wireless-originated call is routed to a cell site, to a mobile switching center of the wireless provider; to a transiting carrier (i.e., SBC Missouri) tandem switch or end office, and to a terminating LEC (Complainant’s network).  Through this information, Staff developed interMTA factors on the probability of a call originating in an MTA area and terminating in another MTA area based on the cell sites MTA area and the access line MTA area (Ex. 309, Additional Rebuttal Testimony of Michael Scheperle, Schedules 4, 5 and 6).

7.
The Commission finds that Chariton and Northeast are entitled to receive the following rates for terminating intraMTA traffic in the absence of an interconnection agreement:

Chariton       $.0371

Northeast     $.0456

(Tr. 1573-75; 1581).  These rates are the sum of the switching and transport components from the Petitioners’ tariffs that were in effect at the time and are composed of the same traffic-sensitive inputs as those approved in Wireless Termination Tariffs of Choctaw, MoKan and Alma, as well as (in 2003) Mid-Missouri.

8.
Petitioners requested SBC Missouri to cease sending them traffic from a CMRS provider without an existing agreement between petitioners and that CMRS provider.  Prior to the delivery of the traffic at issue, the Commission had ordered SBC Missouri to amend its tariff to add language that carriers are not to send traffic absent an agreement to directly compensate the terminating LEC.  Southwestern Bell, Case No. TT-97-524, 7 Mo.P.S.C. at 51.  SBC Missouri added this language to its Wireless Interconnection Tariff (PSC Mo. No. 40).  The CMRS providers sent the traffic in question to the Petitioners without an agreement with the Petitioners to directly compensate the Petitioners.  In contrast, this traffic was sent pursuant to interconnection agreements between SBC Missouri and the CMRS providers.  The interconnection agreements between SBC Missouri and the CMRS providers allow traffic to be sent.  In general, the negotiations of the Petitioners and CMRS providers can be summarized as follows:  The CMRS providers contacted the Petitioners to discuss the possibility of negotiating.  The Petitioners replied they wanted direct connection and raised the possibility of a rural exemption to the duties of interconnecting.  The CMRS providers did not actively pursue the issue.  

Conclusions of Law

Jurisdiction


1.
The Missouri Public Service Commission in its February 14, 2002, Order regarding subject matter jurisdiction found that a complaint may be brought before this Commission by “any corporation or person,” including regulated utilities, against “any corporation, person, or public utility.”  The language is very broad and is clearly intended to extend to entities not subject to Commission regulation.  As long as at least one party, whether a petitioner or a respondent, is a public utility, the Commission has jurisdiction under the law.  Thus, for example, the Commission has jurisdiction over disputes between public utilities and their customers and often hears such cases.  According to the complaints filed in these cases, the respondents are all customers of the petitioners in that they originate or transport traffic intended for termination on the petitioners’ networks, to petitioners’ subscribers.  The Commission has jurisdiction over the dealings of a public utility with its customers.  

TRAFFIC SUBJECT TO A WIRELESS TERMINATION TARIFF 

1.
The parties do not dispute that Petitioners are owed their respective termination tariff rates for intraMTA minutes.  The parties also do not dispute that interMTA traffic is subject to intrastate access rates.  

TRAFFIC NOT SUBJECT TO A WIRELESS TERMINATION TARIFF

1.
Section 392.220 requires every telecommunications company to file schedules with the Commission showing the rates for each and every service offered.  Section 392.220.3 forbids a telecommunications company from giving free service.  Section 392.480 requires every telecommunications company to file tariffs with the Commission for every service offered.  The Commission under Section 392.240 has the power by its own motion, after hearing, to determine the just and reasonable rates to be charged for the provision of telecommunications service.  

2.
The Commission finds that the rates established in Finding of Fact 2 above, are consistent with the principles established in In the Matter of Alma Telephone Company, Case No. TT-99-428.
  The Commission rejected tariffs establishing intraMTA rates at the access rate because they imposed access rates on CMRS local traffic.  Report and Order, In the Matter of Alma Telephone Company, Case No. TT-99-428.  The Commission’s decision to reject the tariffs was based on the FCC orders finding that local wireless (intra-MTA) calls are not subject to switched access charges because access is generally applicable to toll traffic only.
  

3.
The Commission does not engage in retroactive ratemaking where rates are derived from adding two components of the access rates that were in tariffs at the time.  As the rates were in tariffs at the time and apply to traffic that was terminated during the time those tariffs were in effect, by their very nature the rates are not retroactive.

4.
Petitioners should be paid their applicable intrastate access tariff rates for interMTA traffic terminated to Petitioners’ exchanges.  TSR Wireless, LLC, et al. v. US West Communications, Inc., et al., FCC 00-194, June 21, 2000.

5.
The FCC and the Commission have described SBC Missouri as a transiting company when carrying this traffic and have directed that the originating carrier pay the terminating carrier directly.  In Case No. TT-97-524, the Missouri Public Service Commission found “that federal law does not prohibit [SBC Missouri] from realigning its relationship with wireless carriers to provide only a transport function, and that such a realignment should be permitted.”  Report and Order, In the Matter of Southwestern Bell Telephone Company, Case No. TT-97-524, 7 Mo.P.S.C.3d 38, 53 (Dec. 23, 1997).  

6.
Section 251(b)(5) of the Act provides the obligation of all local exchange carriers to “establish reciprocal compensation arrangements for the transport and termination of telecommunications.” 

7.
The Petitioners have met their burden of proof in this matter.  In complaint cases, the burden of proof lies upon the Complainant to prove its allegations.  However, circumstances in this case are unique and the wireless providers are in the best position to present evidence regarding the interMTA factors.  “This comports with the longstanding principle in Missouri and other jurisdictions that the burden of proof, of establishing the truth of a given proposition of fact essential to a cause of action, rests with the party who asserts the affirmative of the issue, unless the facts are peculiarly within the knowledge of the opposing party.”  Kennedy v. Fournie, 898 S.W.2d 672, 680 (Mo.App. E.D. 1995), citing to Dycus v. Cross, 869 S.W.2d 745, 749 (Mo. banc 1994); Anchor Centre Partners v. Mercantile Bank, 803 S.W.2d 23, 30 (Mo. banc 1991); 29 Am.Jur.2d, Evidence § 157-158.

8.
The Petitioners are not barred from collecting compensation for traffic in dispute under the principles of estoppel, waiver, or any other affirmative defense.  Both waiver and estoppel are affirmative defenses in ordinary civil actions.  Mo.R.Civ.P. 55.08.  Defenses such as estoppel and waiver are equitable defenses, and "one who has engaged in inequitable activity regarding the very matter for which he seeks relief will find his action barred by his own misconduct."   Warren v. Warren, 784 S.W.2d 247 (Mo.App. 1989) (citing Mahaffy v. City of Woodson Terrace, 609 S.W.2d 233, 238[9] (Mo.App. 1980)).   "It is a well recognized rule that equity will not aid a party who comes into court with unclean hands ... Such conduct as will disqualify a party from equitable relief need not be fraudulent, but simply indicative of a lack of good faith in the subject matter of the suit."  Hardesty v. Mr. Cribbin's Old House, Inc., 679 S.W.2d 343, 348 (Mo.App. 1984).   These principles apply to the party asserting the defense as well.  The Commission finds that the CMRS providers have had a role in the failure to reach a compensation agreement as discussed in Finding of Fact 8 above, and therefore, the estoppel, waiver, or other affirmative defenses fail.

9.
SBC Missouri is not secondarily liable to compensate Petitioners for traffic terminated to Petitioners’ exchanges.  In the past, the Commission has implied that SBC Missouri will be secondarily liable, when it stated, “. . . if [SBC Missouri] knows it will be secondarily liable to the third-party LECs, it will have an incentive to enforce the provisions of its tariff and its interconnection agreements, which require wireless carriers to enter into agreements with third-party LECs.”  Southwestern Bell, Case No. TT-97-524, 7 Mo.P.S.C.3d at 51.  This Commission statement suggests SBC Missouri would be liable if a wireless provider fails to adequately compensate a Petitioner for terminating wireless originated traffic.  However, in the Mark Twain case, the Commission approved twenty-nine wireless termination tariffs that had absolutely no suggestion that SBC Missouri was liable for transited traffic.  In fact, the tariffs approved by the Commission contemplated traffic blocking by SBC Missouri.  The Commission recognized that an intervening LEC, generally SBC Missouri, must assist the small incumbent LEC in blocking the traffic of a defaulting CMRS provider if the small LEC is unable to discontinue service at its own office.  The Commission also stated “ . . . the requesting small LEC must pay [SBC Missouri] the cost of blocking the traffic . . . ” Mark Twain, 10 Mo.P.S.C.3d at 53.  Likewise, in Case No. TC-2001-20, the Commission allowed SBC Missouri to block uncompensated traffic to Mid-Missouri Telephone Company (a complainant in this case).  Southwestern Bell, 9 Mo.P.S.C.3d 207, 209 (July 18, 2000).  As the Commission-approved tariffs do not indicate SBC Missouri has secondary liability and permit blocking traffic, SBC Missouri should not be held liable for the traffic.
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� The initial Report and Order of Jan. 27, 2000 is at 8 Mo.P.S.C.3d 521; the Amended Report and Order issued April 9, 2002.  The Commission issued its Amended Report and Order in response to a directive from the Court of Appeals to provide adequate findings of facts, but the decision was effectively the same in both Orders and only the fact-finding section was altered in the latter Order.  On appeal, the Western District Court of Appeals reversed the Commission’s rejection of the tariffs and held that the amended tariffs setting the rate for transited traffic at access rates contained a subordination clause that avoids any conflict with federal law.  Alma Telephone Co. et. al. v. PSC, Case No. WD62961 (October 5, 2004).  The Court remanded the decision to the Commission for disposition in keeping with the Commission’s state law authority.  The Western District decision is not final at this time, however.


� In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996; In the Matter of Interconnection between Local Exchange Carriers and Commercial Mobile Radio Service Providers, CC Docket Nos. 96-98, 95-185, First Report and Order, ¶¶ 1036, August 8, 1996.








PAGE  

5

