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INITIAL BRIEF OF THE STAFF

OF THE MISSOURI PUBLIC SERVICE COMMISSION

COMES NOW the Staff of the Missouri Public Service Commission (“Staff” and “Commission”) and submits this Initial Brief.

PROCEDURAL BACKGROUND

 
Beginning on October 26, 2001, proposed tariffs were filed by Southwestern Bell Telephone, L.P. d/b/a Southwestern Bell Telephone Company (“SWBT”) in Case No. TT-2002-227; MCImetro Access Transmission Services, LLC (“MCI”) in TT-2002-235 and TT-2002-304; NuVox Communications of Missouri, Inc. “(NuVox”) in TT-2002-274; American Communications Services of Kansas City, Inc. (“ACSI”) in TT-2002-294; MCI WorldCom Communications, Inc. (“WCom”) in TT-2002-305; Brooks Fiber Communications of Missouri, Inc. (“Brooks Fiber”) in TT-2002-306; TCG St. Louis in TT-2002-308; and TCG Kansas City in TT-2002-309. The Commission suspended all of these tariff filings for investigation as to whether they would have an adverse effect on competition.  On January 28, 2002, Staff filed motions in all of the cases recommending that they be consolidated due to the common factual and legal questions presented in each case; those questions being centered on whether term discount offerings by basic local exchange companies are in the public interest or would adversely affect competition.  Staff’s motions represented that all the parties in each cases agreed that they should be consolidated. The Commission consolidated these cases on January 30, 2002, with TT-2002-227 as the lead case.   Testimony was subsequently filed by the parties, and an evidentiary hearing was held in the consolidated case on April 17 and 18, 2002.

ARGUMENT

Staff recommends that the Commission deny the CompleteLink Basic tariff filing of as set forth by SWBT in original Case No. TT-2002-227, but approve the tariff filings of the competitive companies. It is appropriate for the Commission to employ different regulatory standards between Incumbent Local Exchange Carriers (“ILECs”) such as SWBT, and Competitive Local Exchange Carriers (“CLECs”). In addition, the Telecommunications Act of 1996 (“The Act”) imposes duties upon ILECs that are not imposed upon CLECs.  (Cecil Rebuttal, Ex. 18, p. 4, lines 13-21.)  While a telecommunications company must treat all customers within a given class in the same manner, there is nothing in the relevant statutory authority requiring this Commission to treat ILECs and CLECs in an identical manner.

 The public interest requires a viable competitive telecommunications market.  The facts demonstrate that the competitive companies have a share of the market that does not substantially rival SWBT’s market share in SWBT exchanges (Ex. 23).  Furthermore, the public has not yet been persuaded that the CLECs will survive and are skeptical that the CLECs will be capable of providing service in the future (Cecil Rebuttal, Ex. 18, Schedule WC-1).

Term contracts associated with SWBT CompleteLink Basic are harmful to the competitive environment, as they effectively remove customers from the pool of potential customers for a specified period of time, thereby reducing the population of potential customers available to competitors (Cecil Rebuttal, Ex. 18, p 8, line 21 through p. 9, line 3). 

In addition, Staff is concerned with the impact on CLEC cash flow of removing customers from the pool of potential customers (Cecil Rebuttal, Ex. 18, p. 8, lines 4-6.)  CLECs can assume SWBT term contracts (Unruh Direct, Ex. 7, p. 14, lines 1-11).  However, the assumability of SWBT term contracts by CLECs does not enhance competition, as SWBT still collects revenues while CLECs hold the obligation to ensure that SWBT receives the end-user’s obligated revenues.  While this is a very satisfying arrangement for SWBT, it is much less so for the CLECs (and for the goals of competition as envisioned by the Congress).  (Cecil Rebuttal, Ex. 18, p. 7, lines 12-20.) 

A maximum SWBT/end-user contract length involving basic local service of one year would be acceptable, as it would allow end-users the opportunity of enjoying lower rates and other enticements but would not reduce the number of potential customers in the “available” pool to such an extent that competitors would be forced to leave the market (Cecil Rebuttal, Ex. 18, p. 9, lines 13-21).  Allowing CLECs to use term commitments more than one year in length would be appropriate, as such commitments would not materially harm SWBT because of its dominant market share in Missouri.

Staff is concerned with the linkage between the CompleteLink Basic promotion, the previously approved Access Plan to which those who wish to subscribe to the promotion must enroll, and new customers.  The new customers to whom the plan is targeted and those customers who may be persuaded to subscribe to CLEC services should not be removed from the marketplace for an extended number of years (Cecil Rebuttal, Ex. 18, p. 9, lines 13-21). However, Staff believes that existing SWBT customers who have enrolled in the Access Plan should be allowed to enjoy the benefits of the promotional rate (Cecil Rebuttal, Ex. 18, p. 10, lines 4-9).

SWBT data indicates few end-users want the term contracts (Tr. 79, lines 3-23). SWBT witness Debra Aron testified that a contract is evaluated by calculating the discounted present value of the future benefits offered by a contract. (Aron Surrebuttal, Ex. 3, p.3, lines 7-12.) This analysis assumes that the decision maker has full knowledge of social costs as well as personal/business costs.  Businesses have every incentive to examine only those costs that they directly and indirectly experience; therefore, social costs/benefits may be undervalued while personal/business costs may be overvalued.  Examples of social costs avoided include: businesses dumping waste products into the sea/air rather than recycling or paying for proper disposal and persons refusing to wear seatbelts in automobiles when data shows that doing so reduces one’s risk from dying in an accident. 

Staff believes that the Commission should approve the CLEC’s tariff proposals and deny SWBT’s, as any given CLEC’s market position and SWBT’s are not similar, as demonstrated by Exhibit 23, “Voice Grade Equivalent Access Lines in Southwestern Bell Exchanges”. Each CLEC proposal offers new or existing end-users some combination of discounted or local and/or long distance services, custom calling features, high-speed digital and data services, or waiver of various nonrecurring or recurring charges for purchase/installation/set-up of equipment if the end-user commits to and signs a multi-year term agreement.  Staff supports the proposal because each one increases the number and diversity of services available to the public and does not impede the development of the competitive environment (Cecil Rebuttal, Ex. 18, p. 11, lines 6-11).  SWBT contends that the Commission would be micromanaging the competitive marketplace were it to deny SWBT’s proposed tariff and support the CLEC’s tariffs  (Unruh Direct, Ex. 7, p. 18, line 5 through p. 19, line 2). However, Staff believes it is within the Commission’s authority to establish policy and regulate company behavior based upon that policy.  It has been legislatively determined that there will be competition in the telecommunications industry.  The Commission must determine what competitive advantage(s), if any, to apply to CLECs and ILECs as appropriate to foster a successful competitive environment in that market (Cecil Rebuttal, Ex. 18, p. 11, lines 15-22).

Should the Commission find SWBT to have effective competition in any given exchange and declare services to be competitive in those exchanges, it would be reasonable for SWBT to offer term contracts greater than one year for those services in those exchanges. (Cecil Rebuttal, Ex. 18, p. 12, line 14-16.)  

CONCLUSION

In conclusion, Staff recommends that the Commission reject the proposed CompleteLink Basic tariff of SWBT, but approve the proposed tariffs of the competitive carriers.  Harm will occur to Missouri’s citizens if growth of the competitive local exchange market is stunted.  Rejecting the proposed tariff of SWBT but approving the tariffs of the competitive carriers is in the public interest and will, hopefully, ensure that Missouri’s citizens will realize the benefits of true competition.  In addition, Staff would urge the Commission to establish a rulemaking procedure concerning this question, so that both carriers and consumers in Missouri might operate in a predictable climate.
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