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Tariff File No. JI-2004-1159


SBC MISSOURI’S PRETRIAL BRIEF

Southwestern Bell Telephone, L.P. d/b/a SBC Missouri (“SBC Missouri”) hereby files its Pretrial Brief, in accordance with the Commission’s July 1, 2004 Order Establishing Procedural Schedule.  Following the brief summary which follows, SBC Missouri details its position and reasons why the Commission should find in its favor on the five issues presented to the Commission for decision, and thus, should approve SBC Missouri’s proposed revisions to its current access service tariff.
  
SUMMARY OF SBC MISSOURI’S POSITION 

There is but one principal question presented by this case: “Should the Commission approve SBC Missouri’s proposed revisions to Access Services Tariff No. 36?”  The Commission should answer this question with an emphatic “Yes.”  The Commission’s doing so would allow several important and needed improvements to SBC Missouri’s current access charge tariff.


Specifically, SBC Missouri’s proposed access tariff revisions are just and reasonable, and are appropriate for inclusion in SBC Missouri’s intrastate access service tariff for two principal 
reasons.  First, they would significantly enhance the proper allocation (or “jurisdictionalization”) of unidentified traffic (i.e., calls passed to SBC Missouri without Calling Party Number, or “CPN”) into either the interstate or intrastate jurisdictions.  Second, they would thus further ensure that SBC Missouri’s access customers (principally interexchange carriers, or “IXCs”) are assessed the proper amount of intrastate access charges for their unidentified traffic, and blunt their ability and incentive to avoid these intrastate access charges.  


Specifically, SBC Missouri’s proposed revisions provide that when a SBC Missouri access customer’s percentage of unidentified (or “CPN-less”) traffic is more than 10% of all traffic delivered by the customer to SBC Missouri, the percentage of interstate usage (“PIU”) to be applied to that unidentified traffic should be the same PIU associated with the customer’s identified traffic, in lieu of the current tariff provision which calls for a self-reported PIU provided by the customer.  The Commission should conclude that SBC Missouri’s other proposed revisions relating to jurisdictional report requirements are also just and reasonable.  Finally, the Commission should conclude that SBC Missouri’s proposed revisions complement its current interstate access tariff provisions in a manner designed to better ensure both the proper jurisdictionalization of unidentified traffic and assessment of applicable access charges, such that their inclusion in SBC Missouri’s intrastate tariff is appropriate.  In short, SBC Missouri should not be required – as AT&T would have it – to “go to the FCC first” to get approval for matters which affect the Missouri intrastate jurisdiction to no less extent than the interstate jurisdiction and are not inconsistent with SBC Missouri’s interstate tariff.  

Issue a:
Should the Commission approve SBC Missouri’s proposed revisions to 
Access Services Tariff No. 36 that allow SBC Missouri to apply the PIU of 
the traffic that contains Calling Party Number (“CPN”) to the 
traffic 
with 
no CPN, when the minutes passed to SBC Missouri for termination without 
CPN exceed 10% (rounded to the nearest whole percent)?


SBC Missouri’s proposal is an attempt to better align the access customer-reported PIU of unidentified traffic with that of actual identified traffic, consistent with current regulatory and network considerations.  The FCC has mandated the passage of CPN.  Exemptions to this mandate are carefully limited, and rightly so given the fact that the Signaling System 7 (“SS7”) capability to pass CPN is nearly ubiquitous.  Furthermore, there have been no indications or communications from IXCs -- including AT&T -- that their traffic patterns for unidentified traffic are materially different from the traffic that comes through with CPN, i.e., none have shown that unidentified calls are more likely to be interstate calls than intrastate calls.  Without CPN delivered, there is the potential for reporting an inappropriately high PIU in order to avoid paying the correct (though higher) intrastate rates.  

SBC Missouri will introduce evidence comparing the monthly “identified” and “unidentified” PIU levels since January 2002 for the access customers which contributed at least .5% of all minutes of use (“MOU”) delivered to SBC Missouri and which, in the aggregate, account for about 97% of all traffic delivered to SBC Missouri for termination.  For some access customers, the difference between their PIU for identified traffic and the customer-reported PIU for unidentified traffic is only about 2-5%.  However, for other customers, there is a significant difference.  In May 2004, for example, the customer-reported PIU for some IXCs ranged from 14 to 26 percentage points above the PIU for their identified traffic.  Among these same customers, there are both high levels of unidentified traffic, and a substantial difference in the unidentified traffic levels.  For example, the unidentified traffic between January 2002 and May 2004 fluctuates from a steady low of 2% for one customer to a one-month high of 45% for another.

In the SS7 environment - in which the use of CPN has been approved by the FCC for purposes of jurisdictionalizing traffic, and under which AT&T’s own Missouri access tariff requires CPN to be passed to it - such levels of CPN-less traffic are very troublesome.  Staff has noted that SS7 deployment in Missouri is “near ubiquitous,” and the FCC has likewise noted that SS7 has been deployed “almost everywhere.”  Therefore, it does not seem reasonable that some customers are routinely able to provide CPN for over 95% of MOUs delivered to SBC Missouri while other customers provide CPN only about 65% of the time.  Indeed, the most recent data show May 2004 identified traffic levels for three carriers of 95%, 96% and 98%, respectively, while three others stood at only 78%, 78% and 83%, respectively.


Importantly, SBC Missouri’s proposed “10%” provision is reasonable when compared to related agreements.  In negotiating with CLECs, which deliver both local calls which are subject to local reciprocal compensation and intraLATA toll calls which are subject to intrastate access charges at substantially higher rates, provisions must be made to allocate traffic which is sent without CPN between local and toll.  Both the Missouri 271 Interconnection Agreement (“M2A”), which applies to the majority of CLECs operating in Missouri, and the AT&T-SBC Missouri interconnection agreement contain provisions that can lead to billing for intraLATA toll calls (rather than as local calls) where the percentage of CPN-less traffic moves above 10%.  The 271 Interconnection Agreements in other SBC states, including Texas, Kansas, Oklahoma and Arkansas contain similar provisions. 

Finally, it is noteworthy that, among those carriers who could be impacted by this filing, none other than AT&T are claiming that the tariff revisions are unjust or unreasonable.  That alone suggests that they have no valid objections to the Commission’s approval of these revisions.  
Issue b:
Should the Commission approve SBC Missouri’s proposed revisions to 


Access Services Tariff No. 36 that establish a jurisdictional access billing PIU 

mechanism that is not included in its PIU mechanism set forth in its 



interstate access services tariff?
Yes.  Access charges, and the PIU factors relied on to calculate these charges, are governed by a dual regulatory scheme, i.e., by both the federal and state regulatory systems.  PIU reporting by IXCs and other access customers necessarily affects both the interstate and intrastate jurisdictions because a call must be either interstate or intrastate, but cannot be both.  Under both tariff regimes, when call detail records are sufficient, i.e., the CPN is provided, PIU factors are calculated by SBC Missouri.  Where call detail records are insufficient, PIU factors are calculated, or “projected,” by SBC Missouri’s access customer, which has both the ability and incentive to report a PIU that would act to understate the percentage of intrastate usage in order to avoid payment of intrastate access charges that are higher than interstate access charges.
It offers no ground for rejection that SBC Missouri’s proposed “10%” PIU mechanism does not appear in its interstate tariff.  The Missouri PSC may approve tariff provisions that are not inconsistent with an ILEC’s interstate tariff.  Further, the Commission has done so in the past, as have other state commissions.  Sprint’s federal switched access tariff does not contain certain PIU “floor language” that is found in Sprint’s Missouri intrastate access tariff.  In all of the nine states served by BellSouth, the state commissions have approved PIU provisions that are different than (but not inconsistent with) the applicable interstate tariff.  These tariffs provide that when CPN-less traffic exceeds a certain percentage, the PIU of identified traffic will also be applied to that portion of the unidentified traffic over that percentage.  A tariff substantially identical to SBC Missouri’s proposal here was approved in Arkansas, and IXCs have continued to operate under both the interstate and intrastate regimes.  These examples are not surprising.  To the contrary, they reflect the fact that the PIU billing mechanism is very much within the purview of state commissions given the inextricable link between the two jurisdictions and the affect of PIU reporting on state access charge revenues. 

If the Commission were to approve SBC Missouri’s proposed 10% billing mechanism, it would have no affect on the PIU applied to the portion of an IXC’s Feature Group C (“FGC”) and Feature Group D (“FGD”) traffic which contains CPN, which is the largest portion of most carriers’ traffic, nor would it affect the PIU self-reported on FGC or FGD traffic when the percentage of CPN passed to SBC Missouri is 10% or less.  Instead, SBC Missouri’s proposed tariff revisions would apply the PIU of identified FGC or FGD traffic to unidentified FGC or FGD traffic only where CPN is not passed on more than 10% of the carrier’s total traffic.  Thus, the single instance in which SBC Missouri’s 10% billing mechanism would apply is relatively narrow.   

Finally, SBC Missouri’s proposed billing mechanism would not “create” minutes of use (MOUs”) that do not exist, despite AT&T’s contrary view.  For example, if among a carrier’s 100 MOUs, assume hypothetically that 85 MOUs are accompanied by CPN, so that SBC Missouri can determine the jurisdiction of the minutes, and the remaining 15 MOUs are not accompanied by CPN (i.e., the percentage without CPN is 15%).  Since 15% is greater than 10%, the 15 MOUs would be jurisdictionalized by SBC Missouri based on the PIU determined from the remaining 85 MOUs.  
Issue c:
Should the Commission approve SBC Missouri’s proposed revisions to Access Services Tariff No. 36 that have provisions related to General Jurisdictional Report Requirements, Report Verification, Audit Guidelines, Audit Report/Format, Audit Results and Contested Audits that are not included in its interstate access services tariff? 

Yes, for many of the same reasons that were stated with respect to Issue b.  This Commission has the authority to ensure accurate PIU reporting and related tariff provisions meant to properly jurisdictionalize an access customer’s unidentified traffic.

Those provisions are not inconsistent with SBC Missouri’s interstate tariff, as most of them simply add more detail to provisions in the interstate tariff that the FCC has already approved, despite arguments from IXCs that they were not appropriate.  The  FCC’s July 24, 1992 Order in the Matter of Southwestern Bell Telephone Company Tariffs F.C.C. Nos. 68 and 73, reported at 7 FCC Rcd 4985 (1992) approved revisions to several record keeping and audit-related provisions revisions in Tariff FCC No. 73 and its predecessor Tariff FCC No. 68.  The Order reflects that the FCC rejected the arguments of IXCs that the tariff permitted audits too frequently, required unnecessary record retention, required unnecessary disclosure of sensitive business information, required audits at unnecessary locations, permitted service cut-off or refusal to provide new service on an arbitrary basis, and required arbitrations in a manner that deprived them of their right to petition the FCC for relief. Id., ¶3.  To the extent that SBC Missouri’s proposed revisions complement the same provisions already approved by the FCC over ten years ago, they too should be allowed to take effect.


There is no authority from the orders and opinions written by the FCC that provisions like those offered by SBC Missouri in its intrastate access service tariff must first be made to a local exchange company’s interstate access tariff.  On the contrary, the Commission should note the FCC’s March 8, 2000, Memorandum Opinion and Order in the Matter of LDDS Communications, Inc. v. United Telephone of Florida, 15 FCC Rcd 4950 (2000).  In this complaint case, LDDS complained to the FCC that it was not responsible to United for back-billed intrastate access service charges.  The back-billing was based on United’s state tariff, which permitted retroactive access charge billing based on the results of an audit that proved adverse to LDDS.  LDDS argued that “the silence of United’s federal tariff on the issues of retroactive PIU adjustment and back-billing should be construed to prohibit United’s actions.” Id. ¶ 9.  The FCC disagreed, and dismissed LDDS’ complaint for lack of jurisdiction.  The FCC emphasized, as this Commission is well aware, that “the two categories of [interstate and intrastate] traffic are regulated along two separate but parallel tracks by independent agencies.” Id. ¶ 2.  The FCC noted that “the retroactive billing involved calculations under both the Florida and the federal tariffs,” id., ¶ 10, but likewise noted the significance of the result, i.e., that the audit giving rise to the back billing found that the carrier’s reported PIU had understated its minutes of intrastate use. Id. ¶ 8.  Thus, while the FCC acknowledged its jurisdiction over LDDS’ resulting reduced interstate access charge liability (which, of course, LDDS did not complain about), the FCC noted that the consequent second transaction, a recalculation of intrastate access charges, was a transaction that “falls squarely within the jurisdiction of the Florida PSC.” Id. ¶ 8.   


The LDDS case clearly supports the proposition that the two regulatory jurisdictions operate in a dual fashion, and that the Commission may approve tariff revisions that impact intrastate access services, including revisions such as those proposed by SBC Missouri. 

Issue d:
Are SBC Missouri’s proposed revisions to Access Services Tariff No. 36 


relating to Report Verification, Audit Guidelines, Audit Report/Format, 


Audit Results and Contested Audits just and reasonable?


Report Verification – The proposed revisions in Section 2.3.13.D are just and reasonable and should be approved by the Commission.  In material part, the revisions add more clarity to the existing audit provisions already provided for in SBC Missouri’s interstate access tariff.
  For example, the revisions identify whom shall be regarded as an independent auditor. (Sheet 16.04.02).  They call for the customer to agree to a nondisclosure agreement, which obviously inures to the benefit of the access customer whose call detail records are protected by the agreement. (Sheet 16.04.02).  They also require that if the audit results show that a customer over-stated its PIU by 3% or more, the customer will reimburse SBC Missouri for its audit expenses.(Sheet 16.04.03).  The customer must further retain call detail records that are in industry standard format and that substantiate that the interstate and intrastate (or intraLATA) percentage supplied to SBC Missouri is statistically accurate. (Sheet 16.04.03).  All of these provisions are reasonable expectations of a customer purchasing SBC Missouri’s access services.


Audit Guidelines – The provisions of proposed Section 2.3.13.E are just and reasonable and should be approved by the Commission.  These guidelines implement general procedures and audit responsibilities that result in a comparison of the auditor’s results to the PIU factors submitted by the customer. (Sheet 16.04.05).


Audit Report/Format - These provisions of proposed Section 2.3.13.F are just and reasonable and should be approved by the Commission.  They require, among other things, that if the audit results substantiate the customer’s reported PIU, then no further audits can de initiated within twelve months after the audit is completed.  An exception applies if the customer provides an inadequate explanation of any change in its reported PIU during this period. (Sheet 16.04.06)  


Audit Results – The proposed revisions in Section 2.3.13.G are likewise just and reasonable.  Among other things, they provide that the audit results will be furnished to the customer and SBC Missouri via certified mail, return receipt requested.  If the customer-reported PIU deviates from the audit results, provision is made for the customer’s PIU to be adjusted based upon the audit results.  The adjusted PIU serves as the basis for billing for the next two quarters, after which the customer will report a revised PIU. (Sheet 16.04.06).  The section also provides the means by which a net bill adjustment is to be calculated. (Sheet 16.04.07).  

Contested Audits – The proposed revisions in Section 2.3.13.G are just and reasonable.  Either the customer or SBC Missouri may contest the audit results. The revisions also provide for the resolution by a neutral arbitrator of audits whose results are contested.  The parties are obligated to submit to the arbitrator and each other all documents and calculations that support their respective PIU calculations.  The arbitrator may adopt the PIU percentage of either party, or may adopt a PIU percentage different from those proposed by the parties.  As is the case in such proceedings, a binding arbitration award will be issued.  Specific language is devoted to the allocation of the costs of arbitration, dependent upon the outcome expressed in the award.   (Sheets 16.04.07-16.04.08).  

As in arbitration matters generally, the parties would be expected to honor a valid and enforceable award to the extent it directs a true-up of previously billed charges or it otherwise awards damages in an amount intended to make the customer whole.   
Issue e:
Should the Commission approve SBC Missouri’s proposed revisions to Access Services Tariff No. 36 to designate a PIU factor of 50% for an access customer that is in non-compliance with the Report Verification and Audit Report/Format requirements of the intrastate access services tariff?


Yes – use of a 50% PIU is appropriate in each of the three circumstances that SBC Missouri’s proposed revisions would allow its use – all dealing with audits.  First, if a customer’s PIU is audited, a PIU of 50% is designated for the traffic to be audited if the customer does not make best efforts to finalize and sign a proprietary agreement regarding the information to be audited within thirty days.  The 50% PIU remains until the customer finalizes and signs the agreement. (Sheet 16.04.02).  Second, if during the course of an audit, the auditor determines that the customer’s records and other backup documentation are insufficient or the customer does not provide call detail records,
 a 50% PIU applies in place of the PIU given to SBC Missouri by the customer. (Sheet 16.04.04).  Third, if the auditor cannot perform its review due to the customer’s lack of cooperation or the independent auditor cannot conclude that the customer’s reported PIU is reasonable and statistically valid, a 50% PIU is designated for the next two quarters and results in a billing adjustment as well. (Sheet 16.04.06).  


Each of these circumstances warrant substituting a 50% PIU because either the customer is failing to cooperate with the audit process, or the opinion reached by the independent auditor does not confirm that the customer submitted an accurate PIU to SBC Missouri.  SBC Missouri’s existing state tariff already requires that the access customer maintain records, workpapers and other documentation used to support its reported PIU and to agree to an audit when requested – these appear at Section 2.3.13.C of the current tariff.  SBC Missouri’s 
proposed revisions to add use of the 50% PIU provide positive incentives to fully cooperate in the audit process and to report an accurate PIU for unidentified traffic.  


Moreover, the factor of 50% is already used elsewhere in SBC Missouri’s state and federal access tariffs.  Examples include Sheet 15.04 of SBC Missouri’s current Access Service Tariff, Section 2.3.13.A.2, which states that a 50% PIU will be used for FGC and FGD terminating access minutes if the customer does not provide a PIU factor for its terminating usage and if the customer has no originating traffic with sufficient call detail to develop a PIU for the terminating traffic.  In SBC Missouri’s existing federal access tariff, page 2-40, Section 2.4.1(A)(4) provides that a 50% PIU applies where FGD with 950 Access is available in the intrastate jurisdiction and the PIU factor is not available.  And, at page 2-45.6 of the existing federal tariff, Section 2.4.1(a)(16) states that if a 700 access customer does not provide an originating PIU report for 700 access service, a PIU of just 17% will be designated.  Finally, at page 2-52.9 of the same tariff, Section 2.4.2(B)(1) requires that by April 15 each year the access customer must give to the telephone company a written report that provides the methodology utilized by the customer to develop the PIU factors it develops for each access service.  If the customer does not do that, the tariff provides at page 2-40 that, with the exception of 700 service mentioned above, “the Telephone Company will designate a PIU factor of 50% for each service.”  


The FCC and this Commission have already approved these existing provisions as just and reasonable.  SBC Missouri’s proposed revisions, which draw on the use of a 50% PIU in additional, but limited, circumstances, are likewise just and reasonable and should be approved by the Commission.





Respectfully submitted,
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� In accordance with the Order Establishing Procedural Schedule (p. 4), not more than two pages of discussion are devoted to each of the issues presented for the Commission’s consideration.  Five “sub-issues” are directed to the following single issue: “Should the Commission approve SBC Missouri’s proposed revisions to Access Services Tariff No. 36?” 


	� The references to the “50% PIU” which appear in the Report Verification and Audit Report/Format sections, which do not appear in the federal tariff, are discussed within Issue e, below.  


� The customer is required to maintain and retain for twelve months such information. (Sheet 16.04.03).
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