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CERTIFICATE OF PARTIES, RULINGS, AND RELATED CASES
Pursuant to D.C. Cirenit Rule 28(a)(1), ihe undersigned CLEC Petitioners and
Intervenors in Support certify as follows:
A. Parties and Amici
The parties who participated in the proceedings below are set forth in Appendix A of the
Order under review.
Petitioners in these conselidated appeals are:

AT&T Corp. (05-1128)

ATX Communications, Inc. (03-1137)

BellSouth Corp., Qwest Communications Intemational Inc., SBC
Communications Inc., United States Telecom Association and Verizon
(03-1101)

CompTel/ALTS (05-1133

Covad Communications Company and DIECA Communications, Inc.

d/bia Covad Communications Co. (05-1093)

Florida Digital Network, Inc. d/b/a FDN Communications (05-1122)

MCI, Inc. (05-1138)

National Association of State Utility Consumer Advocates (05-1130)

New Jersey Division of the Ratepayer Advocate (05-1099)

Talk America Inc. (05-1100)

Time Wamer Telecom Inc. {03-1108)

Regpondents in these consolidated appeals are the Federal Communications Commission

and the United States of America,
Intervenors are:

Alpteus Communications, L.P,

AT&T Corp.

ATX Communications, Inc.

BellSouth Corp.

Ciena Corp.

CompTel/ALTS

Covad Communications Co,

CTC Communications Corp.

Eschelon Telecom, Inc.

Fiorida Digital Network, Inc. d/b/a FDN Communications
Full Service Computing Corp. t/a Full Service Netwark
Gillette Global Network, Inc. d/b/a Eurcka Networks



BJ

Line Systems, Inc.

MCI, Inc.

MeLeodUSA Telecommunications Services, Inc.
Mpower Communications Corp.

NuVex, Inc,

Pac-West Telecomm, Ing.

Promoting Active Competition Everywhere Cealition
Penn Telecom Inc.

Qwest Communications Intemational Inc.

RCN Telecom Services, Inc.

SBC Communications Inc.

SNiP LINK, LLC

TOS Mewocaor, LLC

Time Warner Telecom Ine.

United States Telecom Association

US LEC Corp.

Verizon telephone companies

KO Communications, Inc,

Xspedius Communications, LLC

Rulings Under Review

Patitioners seek review of the Federal Communications Commission's (“FCC™) Order on

Remand issued in the matter of Unbundled Access to Network Elements; Review of the Section

271 Unbundling Qbligations of Incumbent Local Exchange Corriers, WC Docket No. 04-313 &

CC Docker No. 01-338, FCC 04-290 (1¢l. Feb. 4, 2005) (“Triemmial Review Remand Order” or

“Order™). On February 24, 2003, a summary of the Triennial Review Remand Order was

published in the Federal Register at 70 Fed. Reg. 8940.

C.

Related Cases

This Court has reviewed related orders of the FCC in the cases United Stares Telecom

Ass'nv. FCC, 359 F.3d 354 (D.C, Cir. 2004) and United Stares Telecom Ass'nv. FCC, 280 F.3d

415(D.C. Cir, 2002).
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CORPORATE DISCLOSURE STATEMENTS

Pursuant to Federal Rule of Appellate Procedure 26.1 and D.C. Circuit Rules 15(¢)(3),
26.1 and 28(a)(1)(A), CLEC Petitioners and Intervenor in Support respectfully submit the
following corporate disclosure statements:

Alpheus Communications, L.P. Alpheus Communications, L.P. (*Alpheus™}isa
telecommunications carrier whose cusiomers provide telecommunications and information
services such as business and residential voice and data, DSL, long haul, wireless, Interet
Access, and typical point-to-point telecommunications service. Alpheus is partially owned by El
Paso Corporation, which is publicly traded on the New York Stock Exchange under the symbol
“EP.” No publicly held corporation owns more than 10% of the El Pase Corporation. No other
corporation that directly or indirectly owns 10% or more of Alpheus is publicly traded.

ATX Communications, Inc. ATX Communications, Inc. (“ATX") provides integrated
telecommunications services, including local exchange, long distance and intemet service,
throughout the United States. It is also a provider of systems integration and web design. ATX
is a wholly owned subsidiary of Leucadia National Corporation. Leucadia stock is publicly
taded on the New York Stock exchange under the ticker symbol “LUK™. No publicly traded
company owns more than 10% of the shares in Leucadia.

CompTel/ALTS. CompTel/ALTS is the leading indusiry association representing
competitive communications service providers. CompTel/ALTS members are entrepreneurial
companies building and deploying next generation, JP-based networks to provide competitive
voice, data, and video services in the United States and around the world. CompTel/ALTS has
not issued shares or debt securities to the public. CompTel/ALTS does not have any pareng

companies, subsidiaries, or affiliates that have issued shares or debt securities to the public.
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Covad Communications Company/DIECA Camumunications Inc. (“Covad”}. Covad is
a facilities based local exchange carrier that sells to Internet service providers and other resellars
{on a wholesale basis) and to businesses and consurners (on a reiail basis) high-speed digital data
services known as “DSL” and “T1,” as well as other vertical services associated with Internet
access, such as managed security, virual private networking, and VQIP services, Covad
Communications Company and DIECA Communications Ine. are not publicly-held companies,
but rather wholly owned by Covad Communications Group, Inc., which is a publicly-held
company. There is no other publicly-held corporation or other publicly-held entity that has a
direct financial interest in the outcome of the proceeding.

CTC Commnunications Corp. CTC Communications Corp. provides local exchange
telecommunications services including voice and data communications services, CTC
Communications Corp. is a wholly owned subsidiary of CTC Communications Group, Inc.,
which in turn is 2 wholly owned subsidiary of Columbia Ventures Corporation, which is a
privately held entity. There is no publicly raded company that owns more than 10% of the stock
of CTC Communications Corp. or any of its parent companies.

Eschelon Telecom, Inc. Eschelonis a faciliies-based integrated provider that offers a
comprehensive array of telecommunications and Intemet services 1o small and mid-sized
business customers. Eschelon is a privately held company with no parent companies, No
publicly-held company has a 10% or greater ownership interest in Eschelon.

Florida Digital Network, Inc. d/b/a FDN Communications. FDN provides
telecommunications services, incleding voice and data communications in the Southeastern

United States. FDN also provides services through its subsidiary Southern Digital Network, Inc.
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d/b/a FDN Communications. FDN has no parent corporation and no publicly heid company
owns stock in FDN.

Gillette Glabal Network Inc, d/d/y Eureka Networks, Gillette Global Network, Inc.
d/b/a Eureka Networks (“Eurcka Networks™) provides local exchange telecommunications
services, including voice and data communications. Eureka Networks™ parent company is
Eureka Broadband Corporation. There is no publicly traded company that owns more than 10%
of the stock of Eureka Broadband Corporation.

MelLeodUSA Telecommunications Services, Ine. McLeodUSA Telecommunications
Services, Inc. {"McLeodUSA™) provides local exchange telecommunications services including
voice and data communications services. McLeodUSA is a wholly owned indirect subsidiary of
McLeodlUUSA Incorporated. No publicly held entity owns 10% or more of the stock of
McLeodUSA Incorporated.

Mpower Communications Corp. Mpower Communications Corp. provides local
exchange telecommunications services including voice and data communications services,
Mpower Communications Corp. is a wholly owned subsidiary of Mpower Holding Corporation.
No publicly held entity owns 10% or more of the stock of Mpower Holding Corporation.

NuVox Communications. NuVox Communications, through its operating subsidiares
(collectively, “NuVox™), is a facilities-based competitive focal exchange carrier that provides a
full suite of local and long distance telephone services, as well as Internet access and other data
services, to primarily small and mediuni-sized business customers in 48 markets in sixteen states.

NuVox is a privately held Delaware corporation and has no parent corporation. Wachovia

Corporation, through eight direct or indirect subsidiaries al! owned and ultimately controtled by



Wachovia, owns 10% or more of NuVox. No other publicly held company owns 10% or more
of NuVox.

Pac-West Telecamm, Inc. Pac-West Telecomm, Inc. provides voice and data
telecommunications services to service-provider customers such as paging companies,
information and cnhanced service providers. Pac-West Telecomm, Inc. is a publicly traded
California corporation. No pubticly held company owns 10% or more of the stock of Pac-West
Telecomm, Inc. There are no subsidiaries or affiliates of Pac-West Telecornm, Inc. that have
tssued shares or debt securities to the public. ’

Pramoting Active Competition Everywhere Caalition The Promating Active
Competition Everywhere (“PACE") Coalision is an unincorporated {rade association representing
CLECs. The PACE Coalition advocates policies favorable to its members before state and
federal regulators and legislators. The members of the PACE Coalition have no ownership
interests in the Coalition.

RON Telecom Services, Inc. RCN Telecom Services, Inc. is wholly-owned by RCN
Corporation, a publicly traded company trading on the NASDAQ under the symbaol “RCNIV.?
RCN provides local excﬁange telecommunications services including voice and data
communications services and also provides video services. There is no publicly-held entity that
owns or controls ten percent ar more of the equity of RCN Corporation. RCN Telecom Services,
Inc. has its pancipal place of business in Princeton, New Jersey.

SNIP LINK LLC. SNiP LINK, LLC (“SNiP LINK™} is a competitive
telecommunications company organized under the laws of New Jersey. {tis certified in New
Jersey, Pennsylvania and Delaware to provide local and long distance voice service bundled with

broadband data and Internet access services. SNiP LiNK is privately held and has no parent
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corporation or subsidiaries, No publicly held entity owns 10% or maore of SNiP LiNK oris an
affiliate of SNIP LINK.

Talk America Inc. Talk America Inc. is a corporation organized under the laws of the
Commonwealth of Pennsylvania with its principal place of business in New Hope, Pennsylvania.
Talk America Inc. is a wholly ovmed subsidiary of Talk America Holdings, Inc., a publicly
traded corporation organized under the laws of the State of Delaware. Talk Americais a
common carricr that offers local, long distance, and intemational services 10 customers
nationwide.

TDS Metrocom, LLC. TDS Mewrocom, LLC (“TDS Metrocom™) provides local
exchange telecommunications services including voice and data communications services. TDS
Metrocem is a Delaware limited liability company with its headquarters in Madison, Wisconsin.
TDS Mewrocom is an indirect subsidiary of Telephone and Data Systems, Inc., whichis a
Delaware corporation with its headguarners in Chicago. Gabelli Asset Management, Inc., a
publicly traded entity, as part of its mutuval fund and/or asset management portfolios, owns more
than 10% of Telephone and Data Systems, Inc.

Time Warner Telecom Inc. Time Wamer Telecom is a leading provider of managed
network solutions to 2 wide range of business customers throughout the United States. Time
Wamner Telecom's parent companies are Time Warner Inc., a publicly held company, Advance
Telecom Holdings Corporation and Newhouse Telecom Holdings Corporation, privately held
corporations affiliated with each other. Time Warger Inc,, through sabsidiaries, and Advance
Telecom Holdings Corporation and Newhouse Telecom Holdings Corporation together both own

more than 10 percent of Time Warner Telecom’s stock.
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US LEC Corp. US LEC Corp. is a publicly traded Delaware corporation headquartered
in Chartotte, North Carolina. US LEC Corp. provides local exchange wtecommunications
services including voice and data communications services. No publicly held entity owns 10%
or more of the stock of US LEC Corp.

X0 Communications, Inc. X0 Communications, Inc. (“*X0O™) is a competitive [ocal
exchange carrier offering a full range of communications services, including local exchange,
long distance, and data services to business customers nationwide. XO has no parent entity. All
of i1s subsidiaries are wiolly owned subsidiaries. XO is a publicly traded corporation; there are
no publicly traded corporations that hold an equity interest of [0% or greater in XO.

Xspedius Communications, LLC. Xspedius Communications, LLC (“Xspedius™) isa
facilities-based telecommunications carrier that offers integrated voice, data and Intemet services
10 smal} and medium-sized businesses throughout the southeastern states. Xspedius is a privately
held company. Xspedius® parent companics are Xspedius Management Co., LLC and Xspedius
Halding Co., LLC. There are no publicly held companies that own 10% or more of the stock of

Aspedius,
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GLOSSARY

Pursuant to D.C. Circuit Rule 28(a)(3), the following is a glossary of abbreviations and
acronyms used in this brief:

Act

Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Sat. 34,
codified at 47 U.S.C. §§ 151-276

Adelstein Statement

Dissenting Statement of Cornmissioner Jonathan S, Adelsiein

ALJ Proposal for

ALJ Proposal for Decision in Case No. U-13796, appended to Initial

Decision Comments of the Michigan Public Service Commission, WC Docket
No. 04-313, CC Docket No. 01-338 (filed Qct. 4, 2004)

Alpheus Comments Comments of Alpheas Communications, L.P., WC Docket No. 04-
313, CC Docket No, 01-338 (filed Oct. 4, 2004)

ALTS Comments Comments of the Association for Telecommunications Services et al
WC Docket No. 04-313, CC Docket No. 01-338 (filed Oct. 4, 2004)

AT&T ex parte David L.. Lawson, Sidley Auslin Brown & Woods ex paric letterto M.

Dorich, Secretary, FCC, WC Docket No. 84-313, CC Docket No, 01-
138 dated Nov. 10, 2004

Batelaan Declaration

Declaration of Richard Batelaan on behalf of Comptel/ALTS
{Anached to Comments of Comptel/ALTS) (filed Oct. 4, 2004)

Birch ex parte Albert H. Kramer, Dickstein Shapiro Morin & Oshinsky ex parte letter
to M. Dortch, Secretary, FCC, CC Docket No. 96-98 dated Jan.17,
2001

BOC Bell Operating Company

CLEC Competitive Local Exchange Carriers: new entrants that provide local
telecommunications services in competition with LECs

CLEC ex parte Becky Sommi, Broadview Networks, ct al. ex parte fettier to M.
Donch, Secretary, FCC, WC Docket No. 04-313, CC Docket No. Q-
338 dated Dec. 8, 2004

Commission or FCC Federal Communications Commission

Copps Statement Dissenting Statement of Commissioner Michael J. Copps

DS1 Leop A digital tocal loop having a total digital signal speed of 1.544
megabytes per second. A DS local loop can carry 24 individual
voice calls simultancously.

DS3 Loop A DS3 loop is 2 dipital local loop having 2 total digital signal speed of
44.736 megabytes per second. A DS3 loop equals 28 DS or 672
simulianeous voicg calls

DSL Digital Subscriber Ling

Duke Declaration

Declaration of Mike Duke on hehalf of KMC Telecom Holdings, Inc.
(Anached to Initia] Comments of The Loop and Transport CLEC
Coalitton¥{filed Oct. 4, 2004)

EELs

Enhanced extended links

Falvey Declaration

Declaration of James C. Falvey on behalf of Xspedius
Communications, Inc. (Attached to Inital Comments of The Loop and
Transport CLEC Coalition¥{filed Oct. 4, 2004}
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TCC Building Access
Proceeding

In the Matter of Promotion of Competitive Networks tn Local
Telecommunicarions Markers, WT Docket No. $9-217, Further Notice
of Praposed Rulemaking, FCC 00-366 (Oct. 12, 2000}

Fea and Giovannueci

Declaration of Anthony Fea and Anthony Giovannucci on behalf of

Declaraton AT&T Carp. {filed Oci. 4, 2004)
FTTH Fiber-to-the-Home
[LEC Incumbent Local Exchange Carriers

Initial Comments of
MCI

Comments of MCI, Tnc., WC Docket No. 04-313, CC Docket No. 01-
338 {filed Oct. 4, 2004)

Initial Comments of
NYSDPS

Initia] Comments of the New York State Department of Public
Service, WC Docket No, 04-313, CC Docket No. 01-338 (filed Oct.
4, 2004)

Initial Comments of the
NIDRA

Initial Comments of the New Jersey Division of Ratepayer Advocate,
WC Dacket No. 04-313, CC Docket No. 01-338 (filed Oct. 4, 2004)

Initial Comments of the
Pace Coalition, et al.

Comments of the PACE Coalition, et al., WC Docket No. 04-313, CC
Docket No. 01-338 (filed Oct. 4, 2004)

Initial NuVox
Comments

Initial Comments of NuVox Inc., W€ Docket No. 04-313, CC Docket
No. 01-338 (filed Oct. 4, 2004)

lowa Utilities

AT&T Corp. v. Jowa Uiliries Bd,, 525 1.5, 366 (1999)

Local Telephone
Competition Report

Local Telephone Competition Report: Status as of Decemnber 31,
2004, Federa! Communications Commission (July 2005)

MiCRA Study

“Mayo/MiCRA/Bates White Economic Impatrment Analysis,” WC
Daocket No. 04-313, CC Dockes No. 01-338 dated Oct. 4, 2004

Murray Declaration

Declaration of Terry L. Murray, appended to ex parte letter from MCI
to M. Dortch, Secretary, FCC, WC Docket No. 04-313, CC Docket
No. 01338 dated Oct. 4, 2004

NPRM

LUinbundled Access 1o Network Elements, Review of the Section 251
Unbundling Obligations of Incumbent Local Exchange Carriers,
Order and Notice of Proposed Rulemaking, WC Docket No. 04-313,
CC Docket No. 01-338, FCC 04-179 {rel. Aug. 20, 2004)

Order

Unbundled Access to Network Elements; Review of the Section 271
Unbundiing Obligations of Incumbent Local Exchange Carriers, WC
Docket No. 04-313, CC Docket No. 01-338, FCC 04-290 (rel. Feb. 4,
2005)

PACE Coalitton ax
parte

Genewvieve Morell, Kelley Drye & Warren ex panie lefter to M.
Dortch, Secretary, FCC, WC Docket No. 04-313, CC Docket No. 01-
338 dated Dec. 8, 2004

PACE Coalition Reply
Comments

Reply Comments of the PACE Coalition, et al.,, WC Docket No. 04-
313, CC Docket No. 01-338 {filed Oct. 19, 2004)

Phoenix Center Paper

George S. Ford & Lawrence J. Spiwak, Phoenix Center Palicy Paper
No. 19: The Positive Effects of Unbundling on Broadband
Deployment, PHOENIX CENTER POLICY PAPER SERIES (Sept.
2004), attached as Exhibit 7 to the Initfal Comments of the PACE
Coalition, et al. (filed Oct 4, 2004)

POTS

plain old telephone services
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QS1 Swdy

“Analysis of Siate Specific Loop and Transport Data,” Study of QS]
Consulting, Inc.(filed Oct. 4, 2004)

Qwest ¢x parte

Gary R. Lytle, Qwest ex pane letter to Jeffrey J. Caslisle, Chief,
Wirgline Competition Burean, WC Docket No. 04-313, CC Docket
No. 01-338 dated Feb. 18, 20035

Ross Letter

Bennett L. Ross, BellSouth ex parte letter to Jeffrey J. Carlisle, Chief,
Wireline Competition Bureau, WC Docket No., 04-313, CC Docket
No. 01-338 dated Feb. 18, 2005

Smith Letter

James C. Smith, SBC ex parte letter to Jeffrey J. Carlisle, Chief|
Wireline Competition Bureau, WC Docket No. 04-313, CC Dockes
No. 01-338 dated Feb. 18, 2005

Staff Repont

Staff Report Appended to Letter from Michacl Peevey, President,
California Public Utilities Commission to M. Darnch, Secretary, FCC,
W Dacket No. 04-313, CC Bocket No. 31-338 dated Oct. 4, 2004

TELRIC

total element Jong-run incremental cost

Time Warner Telecom
£X parte

Thomas Jones, Time Wamner Telecom, Inc. ex parte letter io M.
Dorich, Secretary, FCC, WC Docket No. 04-313, CC Docket No. 01-
338 dated Dec. 1, 2004

Tirado Declaratuon

Declaration of Wil Tirado on Behalf of X0 Communications, Inc,
(Attached to Initial Commems of The Loop and Transport CLEC
Coalition){filed Qct. 4, 2004)

TRO In re Review af the Section 251 Unbundling Obligations of Incumbent
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JURISDICTIONAL STATEMENT

The Order was released on February 4, 2005. A summary was published in the Federal
Register on February 24, 2005, The undersigned CLECs petitioned for review within 60 days of
publication or have timely imervened in support. This Court has jurisdiction under 47 U.S.C.

§ 402(a); 28 U.S.C. §§ 2342 and 2344.
ISSUES PRESENTED FOR REVIEW

Whether the Order is arbitrary, capricious, and otherwise contrary 10 law insofar as it:

{1)  Refuses to require nationwide unbundled access to ILEC DS1 capacity loops;

(2)  Adopts z test based on characteristics of ILEC wire center areas to determine
whether new entrants are impaired without access 10 DS1 and DS3 loops;

{3)  Denies access to dedicated DS transport network elements linking certain ILEC
wire centers based solely on the unsupported hypothesis that wholesale supply of those facilities
will materialize along all such routes;

{4}  Adopts a nationwide finding of non-impairment for unbundied local circunt
switching used 1o serve mass market customers; and

(5)  Imposes a 3] increase in the rates for unbundied local circuit switching used to
SErve Inass markel customers.

STATUTES AND REGULATIONS

Relevant statutes and regulations are reprinted in the Addendum.

STATEMENT OF THE CASE

The Commission’s unbundling determinations in the Order directly retreat from the chief

mandate of the Act: to open local teleconumunications markets to competition. Likewise, they

run direetly afoul of this Court’s previous decisions on this issue.



In Uniied Stares Telecom Ass 'n. v, FCC, the Court required the FCC to set forth a more
nuanced, granular unbundling standard that did not abstract away from specific markets. 290
F.3d 415, 423 (D.C. Cir. 2002) (“USTA ). Then, in United States Telecom Ass'n, v. FCC, 355
¥.3d4 554 (D.C. Gir. 2004) (“USTA J), the Court found two key defects with, and struck down,
the FCC’s nationwide impairment findings with respect to mass market switching and interoffice
transport. First, the Court concluded the FCC's findings were coupled with an illegal delegation
of authority to states to identify circumstances in which the “nationwide” finding did not apply.
USTA 11,359 F.3d at 565-68, 573-74. Second, the Court faulied the FCC for making nationwide
impairment findings while at the same time concluding that states could and should find an
absence of impainment under defined circumstances. See USTA 17, 359 F.34 at 568-71, 573-74.

The Order swings too far in the other direction, however. Only parially applying
USTA ITs rulings, the FCC ignores overwhelming evidence and its own findings about the
infeasibility of competitive entry to reach untenable conclusions about the possibifity of fature
competition on the basis of speculation and intuition unhinged from the record or marketplace
reality.

USTA IIdid not generally conclude that the FCC had applied an incorrect impairment
standard. To the contrary, while noting that the decision was “not the occasion for any general
review of the Commission’s standard as a general matier,” UST4 71, 359 F.34 at 372, the Court
spoke positively about what the FCC had attempted:

the [TRO's} interpretation of impairment is an improvement over the
Commission's past efforts in that, for the most part, the Commission
explicitly and plausibly connects factors to consider in the impairment
inquiry to natural monopoly characteristics {declining average costs
throughout the range of the relevant market) . . . or at least connects them

{in logic that the ILECs do not seem 1o contest) 1o other structural
impediments 10 competitive supply .. ..

[+



Id. at 571 (internal citations omitted). The Court also made a number of observaticus about the
Commission’s application of the impairment standard that the agency misapplied in the Order.
In particular, the Court directed the FCC to establish unbundling criteria that take into account
“relevant market characteristics™ which capture “significant variation,” id. at 563, sensibly define
the relevant markets, id at 563, 574-73, connect these markets to their impairment findings, id.
at 574-75, and consider whether the “element in question™ is “significamly deploved on a
competitive basis.” USTA 11, 359 F.3d at 574.

On remand, the FCC has gone wrong again, making changes US74 J7 did not require,
ignoring important parts of USTA fand USTA JI, and impermissibly concluding that the Act
disfavors impairment findings. This Jast conclusion is plainly contrary to law. The purpose of
the unbundling requirement, and related market opening provisions, is 10 “eliminate the
monopolies™ held by the ILECs by giving “aspiring competitors every possible incentive 1o enter
the local retail 1elephone markets, short of confiseating the incumbents’ property.” Verizon
Communications Inc. v. FCC, 335 U.S. 467, 476 (2002) (“Verizon™). The Act’s unbundiing
obligation imposes sharing requirements on the incumbents that are “much more ambitious” than
would be required under traditional antitrust principles. Verizen Conmmunications fnc. v. Law
Offices of Curtis V. Trinko, L.L.P, 540 1.8, 398, 414 (2004).

The Order establishes new rules denying access to high capacity loops and dedicated
transport in certain geographic areas, and denying access 1o mass market local circuit switching
throughout the country. This Petition questions whether the denial of access to these network
elements is arbitrary, capricious, and contrary to law in light of the record, the expansive nature
of the Act’s unbundling obligations as articulated by the Supreme Court, and this Court’s

guidance in USTA [ and USTA 11.



SUMMARY OF ARGUMENT

Proceeding from a fundamentally faulty premise, the FCC has embarked upon a major
course adjustment rather than simply refining its impainment apalysis consistent with this Court’s
direction. This Court instructed the Commission not to ignore polential competitive entry in
appropriate circumstances when making impairment decisions. Instead, the agency reads USTA
1o direct it to reat evidence of any competitive deployment in one market as singularly
probative of the prospects for competition across the board. Reasoning on the basts of
“correlation{s}” upon which it “draw(s] inferences” as to “likelihood[s]” of competitive enury,
the FCC adopts a “regime’ for making assumptions in the place of sensible, fact-intensive,
market-focused reasoning. Order €43, Uhimately, the FCC takes this Court’s directive not to
ignore potential competition 25 a mandate to absiract away market-based evidence.

The agency’s overcompensation is most plainly evident in the case of high capacity
loops, which were referred to only in passing in UST4 JI, and whose continued availability was
found helpful by the Court. 359 F.3d at 580. Rather than crediting it own findings that there is
ne evidence of “significant deploy(ment} on a competitive basis” of DS1 loops, id. at 574, and
that there are “substantial operational barriers™ to competitive loop deployment, Order 9% 150-
151, the FCC embarks upon an extraordinary hypothetical exereise to identify circumstances
where what had not happened in reality “could™ happen -- eliminating access to UNEs in those
circumstances. The FCC transiates hypothetical abstractions into a market definition, individual
“wire center” service areas, that has nothing to do with the indicia of loop impairment it has
dentified.

On the record before the Commission, the competitive deployment of loops is limited to

very high capacity loops deployed to individual buildings with large aggregate demand for



communications services. See Order § 154, See afso Duke Declaration % 11. Even this
deployment is so trivial that, Petitioners submit, the Commission could only rationally conclude
that impairment exists on 3 nationwide basis for DS1 Joops, particularly since the agency has
already denied unbundling throughout the country for loops it found economically feasible to
self-deploy. To the extent that this miniscule level of deployment (a few thousands out of
millions of buildings nationwide by the Commission’s own findings, see TRO 4 298 n.836) could
warrant any further reduction in access to UNE loops, at most the Commission should have
adopted a restriction tailored to the precise circumstances permitting deploymnent: large
buildings with high aggregate demand for services. Instead, the Commission attempts to link
these circumstances via a tenuous chain of inferences to entire geographic areas.

The Commission’s misguided determination to define markets in a way that enables it to
draw incorrect inferences of potential deployment has led it to commit several errors.
Ultimately, it reaches a results-driven conclusion with respect to unbundling, reading the 1ca
leaves about what this Court expects, rather than engaging in reasoned decision-making, It
abandons sensible market analysis because it determined such analysis would be too
burdensome. Order § 44. 1t determines that theoretical competitors could enter markets that
“resemblie}” those with compethiive entry, making it unnecessary to investigate aclual
competitive conditions. /d. Y 45, And it concludes that this Court has pre-judged the outcome of
any analysis. See id.

The FCC's fundamemal mistake is adopting the same geographic market for inferring
potential deployment for both transport and koops, even though it recognizes that there are
critical econamic and structural differences between these lements that go to the heart of its

analysis. See Order §F 71, 152. In attempting to shoehom loops into essentially the same



Impairment framework as it uses for transport, the FCC is forced to ignore its own impairment
criteria, ignore its own factual {indings, and “lofuily abstract away from . . . specific markers™
factors that are central to the question of loop impairment. USTA [, 290 F.3d at 423.

In denying access to mass market local switching on a nationwide basis, the FCC ignores
record evidence, gathered in the states, that competitive switches are not and cannot practicalty
and economically be used to serve mass market customers, znd that the availability of unbundied
local switching has spurred, rather than hindered, telecommunications infrastructure investment,
Each of these errors and omissions renders the nationwide non-impatrment finding for mass
market local switching unlawful. The Commission’s decision to increasc local switching prices
by 51 was made withowt conducting any analysis that the resulting prices {or local switching
would remain just and reasonable (as required by section 271 of the Act), and fails to address
unchailenged evidence that they would not.

As described below, the Court shouid grant the instant petitions for review ang:

{a)  remand with direction to re-cstablish nationwide access 10 DS1 unbundied

Joop facilities or with direction 10 adopt a more reasonably granular
market definiion for lcop impairment generally;

(b)  remand with instructions to adopt nationwide access to DS1 dedicated
transport;

(¢}  vacate the decision to deny access 1o mass market local circuit switching
on a nalionwide basis and remand with instructions to conduct the
nuanced impaimment analysis required by law; and

(d)  vacate the decision to increase mass market local circuit switching rates
by $1 and remand with instructions to ensure any rate increases are just,
reasonable and noa-discriminatory, and afford carriers a reasonable
Opportunity to compete,



ARGUMENT

I THE COMMISSION'S IMPAIRMENT TEST FOR HIGH CAPACITY LOOPS,

AND DS1 LOOPS IN PARTICULAR, IS ARBITRARY, CAPRICIOUS, AND

CONTRARY TO LAW

The Commission has consistently found that DS1 loops do not generate nearly enough
Tevenue to overcome the extraordinarily high fixed and sunk costs of constructing rew loops.
This fundamental economic fact does not vary from place 1o place, as evidenced by the FCC’s
amply supported finding that there is virtually no duplication of DS loops anywhere in the
country and that wholesale DS1 alternatives are, with few isolated exceptions, non-existent. As
a result, compelitive carriers and competition are impaired without access to DS foops.
Nornetheless, the FCC restricts access to these ioops on the basis of market definitions and
inferences that are divorced from the real world impediments that the agency itself finds
compelling. Because the Order’s findings with respect to DS1 loops conflict with the FCC’s
stated analytical approach and violate {/S74 /], the Court shouid grant the instant petitions for
review.

A, Deployment of High Capacity Loops Is Economically, Operationaily,
And Competitively Infeasible

DS1 loops are not suitable for competitive supply and, therefore, carriers are impaired
without access to them.” Carriers are impaired without unbundled access 1o network ¢lements
that are not suitzble for multiple competitive supply. See USTA I/, 359 F.3d at 571-73. See also
Order € 21 (impairment occurs when “lack of access to an incumbent LEC network element
poses a barrier or barriers to entry, including operational and economic barriers, that are likely to

make entry inio a market uncconomic.™). When there are no markets that vary “decisively” with

¥ Although inctuded in the general category of “high capacity loops,” DS! loops in fact

have relatively small capacity, exponentiaily lower than the next standard increment, DS3 loops,
and much closer to the copper wires extending to homes that this Court has recognized as “the
most obvious candidates™ for unbundling. USTA 11 359 F.3d at 561.



respect to the Commission’s impairment crileria, there is no basis to deny nationwide
unbundling. USTA 11, 359 F.3d at 570. That is the case for DSI loops. DSI loops cannot
economically be duplicated. There are substantial operational and strectural impediments to
their deployment, with no potential for intermodal competition. Moreover, additional restrictions
on foop access are unnecessary in light of the FCC’s nationwide ban on unbundling higher
capacity loops.

1. Because it {3 not economically feasible 10 duplicate DS1 loops, there is no
question they are not suitable for multiple competitive supply. In fact, the Commission has
concluded that it becomes economically feasible to deploy only at capacity levels well in excess
ofa DS1 Io-::p.:’J The Commission’s loop impaiment criteria focuses on the ability of carmiers to
overcome the extraordinarily high entry barriers to duplicate loop elements given the revenue
opportunity avatlable for the capacity of the loop to be deployed. A loop’s capacity is the most
important variable in making this assessment because it dictates the revenue opportunity
available to the carrier. Order 7% 149-153; TRO § 325. See also TRO 99201, 206, 303-307, n.
884: Order § 86 This Court has offered no criticism of that ané]ysis. See USTA 11,359 F3d at

72,

e
-

The Commission concluded in the TRO that it is cconomically possible to self-deploy at
the level of three DS3 loops (the equivalent of one OC3 loop, the lowest OC level), and thus set
a limit of two DS3 UNE leops that a carrier could obtain at any location. 7RO § 324. Thus,
GCa level loops are not available as UNEs anywhere in the country, See Order § 149, In the
Order, the Commission further reduces this cap to a single DS3 UNE loop 10 a building, finding
that it is “generally feasible” to self-deploy only when demand exceeds that capacity level. Jd. §
177. Italso established a cap of ten DS loops to a building. See id. § 181. Petitioners do not
challenge these caps in this petition, but do challenge the FCC’s wire center 1est to infer non-
impairment for DS and DS3 loops.

3/

The FCC categorizes high capacity loops into multiple capacity levels -- DS1, DS3 and
Optical Capacity (OCn} loops. The “n” signifies that QC-level facilities are further subdivided
ino standard intervals beginning at OC3 level and ending at the OC192. At the lowest end of
this spectrum are DST loops, which have capacily equivalent o that needed to carry 24



@

With respect to D81 loops, the FCC has specifically found that the economic and
operational barriers to deployment are “extremely high” TR0 § 325, The cost of deploying new
loops is staggering. The FCC cites average costs of $200,000 to construct a loop to a building.
See Order € 150 n.418. In contrast, however, the limited capacity of DS loops restricts their use
in the local market to serving small and medium size business customers, typically characterized
by low revenue opporiunity and frequent chumn. See id. § 170 n.469; TRO 9 325 (CLECs unable
10 extract fong-term contracts from their customers). The undisputed record reflects that carriers
serving DS1 customers often receive onty $500 to $700 per month ¥ A7 this level, it could take

four hundred years for a carrier 10 recapture its investment in deploying a DSI loop.”

In light of these fundamental economic facts, DS loops cannot be duplicated
economically in any market. See TRO %Y 325-26 (CLECs “do not have the ability to recover
sunk costs in self-deploying DS!1 loops”). Accord Order § 170 (CLECs “cannot deploy stand-

. alone DS1-capacity loops on an economic basis.”). Duplicating DSI loops 15 also economically
wasteful and, as such, are not suitable for “multiple competitive supply.” USTA [, 290 F3d at

4727, Customers change service providers frequently at the DS1 fevel. TRO 9325, It simply

individual voice calls simultaneously. To appreciate the limited capacity of D51 loops, the next
standard increment, a DS3 loop, equals 28 DST loops or 672 simultaneous voice calls. The

lowest optical capacity (OC) loop, an OC3 loop, is, in turn, equal to three DS3 loops or 2,016
voice calls. TRO 4315 n.93).

W See Inifial NuVox Comments at 3; Batelaan Declaration § 5.

5 Even these staggering nembers dramatically understate the barriers facing a casrier

secking 1o compete by self deployment of loops to individual customer locations. If the carrier
deploys loops 10 multiple buildings where potential customers reside, prior to actually receiving
initia) orders, the costs of entry multiply, with no assurance of a return. If, on the other hand, a
competing carrier waits until it has an order from a customer before deploying loops to the
customer's location, the substantial operational challenges to deploying a loop mean that the
customer may be forced 10 wail weeks or months before service is available. This simple
diternma highlighs the huge first mover advantages enjoyed by the incumbem, which has loops

1o virlually every custorner focation, an advaniage built up over decades as a monopoly service
provider.



makes no economic sense 10 require each successive service provider 1o undertake the cost of
building a new loop facility. See Order § 132 (noting that loop costs are sunk and the loop
would have to be abandoned if the carrier loses the customer).

The evidence showing that BS1 loops are not significantly deployed on a competitive
basis further confirms that there are no markets where these fundamentzl economic facts vary
decisively. See TRO €9298, 325, As noted by the FCC, “[tthe evidence submitied in the record
shows that there is de minimis deployment of DS1 loops by carriers for their own use, as well as
extremely limited availability of wholesale DS1 loops.” Order % 170 n.471. Thus, no markets
vary “decisively” with respect 10 the relevant impairment criteria. USTA /1, 359 F.3d at 570.
The Commission’s decision cannot be squared with these economic realities.

2. The FCC's impairmem standard, sustained by this Court, explicitly calls for
consideration of both economic and operational entry barriers. See Order §21. Loop
impainment oceurs not only through lack of sufficient revenue opportunity, but also through
operationat or structural impediments that prevent a carrier from constructing 2 loop to the
customer’s premises. Moreover, USTA 1] expressly requires an assessment of such impediments
1o “competitive supply.” 359 F.3d at 572. In the Order, however, the FCC abruptly concludes
these entry barriers will no fonger be considered as part of the impairment inquiry. Order § 163.
The FCC gave no reasoned explanation for this departure from precedent, thus committing legal
error. See AT&T Corp. v. FCC, 236 F.3d 729, 736 (D.C. Cir. 2001) (“The FCC ‘cannot silently
depart from previous policies or ignore precedent’ as it has done here.”) (citations omitted).

The Commission’s rejection of these entry barriers is particularly misguided because the
Order continues 1o recognize that operational and structural impediments effectively preciude

the ability of carriers to deploy loops to the building, even where revesue may be sufficient, See,

10
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e.g., Order 4 150 (economics of loop deployment are determined by costs and revenues at “a
particular customer location.”); id. 9 151 (carriers “face substantial operational barriers” to self-
deployment, in addition to costs of deployment, and listing types of operational barriers); id. €
1534 {economies of scale may permit deployment {o a building, “assuming other barriers do not
preclude construction™); TRO § 302 (“The economics of serving a particufar enterprise customer
at each of its business’ facilities may be very different depending on the locaton of the
facility.”}; id. § 303 (even if loop deployment to a particular customer location may be feasible
on a cost-recovery basis, other obstacles at the location may render setf-deployment infeasible.);
id. § 307 {entry barriers “are most precisely identified on each geographic route serving a
particular customer location.™).¥ The FCC has also recognized that operational entry barriers
provide the ILECs with substantial first-mover advantages, as they were often granted access and
rights-of-way as part of thetr monopoly status, See id. § 89.

Moreover, the record substantiates a finding that operational as well as economic entry
bamiers in fact can and do preciude self-provisioning loops to buildings. See, e.g., Duke
Declaration §§ 8-11; Tirado Declaration 49 14-20. Indecd, even when carriers overcome such
impediments and deploy loops to serve a customer, operational barriers can preclude carriers
from reaching customers on other floors of the same building. See Fea and Giovannucci
Declaration §§ 39-50; Alpheus Comments at 39-40; ALTS Comments at 63.

The FCC dismisses these real and substartial barriers to entry as mere “deficiencies in its

regulatory regime™ 1o be addressed in other proceedings. Order § 163. It proffers no

® The Commissicen has, however, been able to distil certain generally applicable criteria to

make nationwide non-impairment determinations for loops above a threshold capacity. See TRO
€ 307. Tor example, as noted above, it has found that it is always economically feasible to self-
deploy multiple DS3 and OCn-level loops and thus has eliminated unbundling of such loops

nationwide. It found nationwide irnpairment without access to DSO level loops. See Order §
149,

11



ustification as 1o why operatioral entry bamiers that once informed its loop impairment analysis
are now viewed as “disont{ing]” that analysis and are, conveniently, 1o be ignored. /d. The
rationalization -- that operational entry barriers will later be addressed in FCC proceedings -- is a
makeweight since the FCC has not even determined whether it has the authority to rectify
impediments erected by landlords and municipalities.”

To be sure, this Court has held that impairment should be measured not only by whether
carriers are impaired but also whether the Jack of unbundied access 10 that element impairs
competition. See USTA J, 290 F.3d at 422. There is no quastion, however, that both
circumstances pertain to DSI loops. This is not a case where there is competition in the market
from other sources, such as cable companies. Cf. id. at 428-430. The Commission has found
litile, if any, evidence of competition from other sources in the small 10 medium size business
market served by DS1 loops. See Order § 193; id. § 170 n.471. Thus, denial of DS loop access
impairs competition in this market, as recognized by the two dissenting Commissioners. See
Copps Statement (the Order “pulls the bottom out from under small business competition.™);
Adelstein Statement (“By cutting facilities-based competitors off from access to essential
network elements, the Commisston undermines choice for small and medium size business
customers.”). The onty reasonable conclusion is that the absence of nationwide DS1 loop
unbundling “will genuinely impair competition that might otherwise occur,” USTA J, 290 F.3d
at423.

3. Finally, the Commission never explains why imposing new resirictions on access

1o DS1 loops adds appreciably to its nationwide prohibition on loop unbundiing above one DS3

¥ Indeed, the FCC has had for the past five years an open proceeding designed to address,

inter alia, whether it has authority 1o address landlord impedimments 1w building access. See
generally FCC Building Access Proceeding,



or ten DS oops to the same building. These “loop caps” draw a bright line at the point that the
FCC has determined joop dupiication becomes cconomically feasible. Order % 177, 181; see
supran.2. The capacity of a DST loop falls well below that line, The capacity-based eaps, in
confrast (o the Order’s geographic-based impainment findings, track the relevant market
characteristics and capture the significant variation applicable 10 loops because, as noted above,
capacity is the key determinant to loop impairment. The caps reasonably predict where loop
deployment may be feasible.

The agency’s only explanation for imposing further restrictions is that there may be some
building some place where some carriers might obtain or might deploy a DS} loop. Order ¢ 165.
in other words, despite unequivocal findings that DS! loops cannot be deployed in any market
on a standalone basis, the FCC determines that it must find a market where it can infer an ability
1o deploy DS1 loops. It is to this irrational endeavor to infer in the abstract where DST loops
might be deployed, and upon that basis deny unbundling regardless of economic and operational
reality, that Petitioners now tum.

B. The Commission Cannot Substantiate Its Analysis Of Potential Compctition
Oa The Basis Of Poorly Drawn And Contradictory Inferences

The FCC's misguided effort 10 identify some market where it can infer potential
competitive deployment of high capacity loops builds upon one incorrect assumption afier
another, ultimately resulting in a construct that bears no relation to real world impairment for
these facilities. The FCC ignores relevant market characteristics, defining the same geographic
market -- wire center areas -- for loops and dedicated transpornt. Its resulting frame of reference

is overbroad and violates its own announced standards.” The FCC’s ultimate justification for

¥ Alihough this brief has focused on D81 loops, the infirmities with respect to the FCC’s

identification of the wire center to predict potentiaj deployment apply equally (o single DS3
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denying unbundling -- that DS1 Toops can be carved out of higher capacity facilities ~ is nothing
but a self-serving abstraction. And it fails to consider narrower alteratives without reasonable
explanation. USTA 1,359 ¥.3d at 571. By inferring an ability to deploy loops in broad
geographic markets, the FCC “loftily abstracts away™ real world impediments to loop
deployment that otherwise have informed its loop impairment analysis, USTA /, 290 F.3d at 423.
If inferences are to be drawn, they must be tightly constructed and rationally explained. The
FCC’s single-minded «ffor to generate inferences disfavoring loop impairment, however, results
in the agency violating the very guidance from this Court it ¢laims to be following. Because ihe
Order fails to reflect the sort of “nuanced . . . and reasonab[le]” analysis dernanded, the instant
petitions for review should be granted. USTA 11, 359 F.3d at 570.

1. The USTA decisions reguire a nuanced appreciation of impairment connected to
specific markets or market categories and express skepticism whether there could be impairment
in markets where the “element in question” is “significantly deployed on a competitive basis.”
USTA I, 359 F.3d at 574. They further provide that any process of inferring impairment or lack
thereof from levels of actual deployment requires a sensible definition of markets in which
deployment is counted. See id. If markets are similarly situated with regard 10 the barriers 1o
entry the FCC says are controlling, USTA I provides that the FCC cannot treat competition in
one markei as irrelevant 10 the existence of impairment in the other, See id. at 574-75.
Additionally, the FCC must explain why it believes that the error costs in terms of false
impairment determinations in the market it defines are likely 1o be lower than cother potential

market definitions. See id. at 575.

loops, access to which was also denied in certain wire centers. The court should remand the
FCC’s market analysis for DS3 loops as well,

14



None of this guidance, provided in the context of reviewing the FCC’s previous
determination to adopt nationwide impainment for dedicated transport using point-to-point routes
as the market, USTA I, 359 F.3d a1 574-75, comypels or supports the FCC’s potential competition
analysis for loops. First, as previeusly discussed, the FCC concedes there is no market where
DS loops are significantly deployed on a competitive basis. Recopgnizing there are no markets
where DS1 loops themselves could be deployed -- but apparently determined to infer deployment
anyway -- the FCC abstracts from circumstances in which much higher capacity loops might be
deployed. Its theory is that DS loeps might be carved out of higher capacity facilities because
“the revenue opporfunities associated with D83 loops will, in some but not all areas, Justify the
attendant costs, and_ the competitors will, in some but not all areas, be able to provide service at
the D81 capacity level using higher-capacity competitive facilities.” Order § 165. Carving a
D51 level loop out of much higher capacity fiber loop is called channelization. But “[ajny
process of inferring impairment (or its absence) depends on a sensible definition of the markets
in which deployment is counted.™ UST4 JI, 359 F.3d at 574.

The FCC defines the markets in which to infer whether multiple DS3 loops could be
deployed (and thus potentially used to provide DS] loops) based on criteria that have liude, if
anything, to do with loop impairment and which result in decidedly overbroad findings of non-
impairment. In attempting to determine “similar markets,” for which competitive deployment in
one might be “probative™ of potential competitive deployment in the other, the FCC relies on the
overall revenue opportunity generated in an ILEC wire center areg, as indicated indirectly by the

number of business lines tenminating at the ILEC’s switching location in that wire ceater. Order

15



€ 103.% Overall revenue of a wire center, however, is not probative at all of the ability to deploy
a loop to some, many, or a majority of individual buildings, given the entry barriers the FCC
identifies for loops. As noted above, those entry barriers correlate 1o the revenue potential at
each building, coupled with building specific operational entry barriers that may also have fo be
overcome. See supra pp. 8-11. The Commission’s market definition is thus anything but
“sensible.” USTA IT, 359 F.3d at 574

2. The severity of the FCC’s error in relying on wire centers as a relevant market for
i{s impairment analysis is hi:ghiightcd by the fact that it defines the same geographic market for
loops as it does for dedicated transport, even thouph it recognizes that the two network elements
are critically different with respect to its central impairment inquiry: whether the facility can
generate sufficient revenue 10 overcome entry barriers. The FCC captures this criticsl difference
perfecily in stating that “the revenues generated by dedicated transport do not depend on
maintaining a single customer, or even several customers, but rather on maintaining a certain
level of wraffic on a route. Compared to loops, which serve individual customers, dedicated
transport carries much more traffic and has much greater potential for added fuwure waffic,”
Order § 1. See also id. § 152. Butthe FCC ignores this distinction when using wire centers as
the market for loops as well as transport. While overall wire center revenue makes at least
theoretical sense for transport because that element is used to aggregate many lines at the wire
center, aggregale wire center revenuc cannot predict loop impairment because it is based on the
revenue potential of specific buildings in any particular area, See id. 9§ 150, 152, The FCC

cannot overcome this fundamental disconnect between its wire center market definition and

% The FCC also looks to fiber-based collocation as a proxy for fiber networks in the wire

center, See Order § 96.
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actual loop impairment criteria, and 1ts efforis to do so lead to various unsupported and
unreasonable assumptions.

The wire center test also guarantees erroneous impairment determinations because,
although it is predicated on the ability of carriers to deploy very high capacity loops to large
commercial, multi-tenant buildings very close to competitively deployed fiber networks, Order
€0 154 n.431, 167-68, the FCC does not limit the application of the test to such buildings. The
Commission’s claim that it has the ability to identify entire wire centers where these buiiding
characteristics are sufficiently prevatent as 1o justify denying DS1 loop and single DS3 loop
unbundling to every building in the arca is not supportable. See id $§170-71, 178-80. To
identify such wire centers, the Commission adopts two proxies, the number of fiber-based
collocators in the wire center, and the number of business lines in the wire center. See id. § 167,
Fiber-based collocators are the FCC’s proxy for the possibie number of fiber transmission

. . f
networks in the wire ccn%er.m

The FCC presumably believes that if the absolute number of fiber
coilocators in a wire center is large enough, most buildings would fail within a narrow corridor
of one ar more of those collocators™ networks. See id % 168. The number of business lines is the
FCC’s proxy for the aggregate, concentrated, telecommunications revenue available in the wire
center areas, See id, 9§ 103, 167-69. Based on these proxies, the Commission eliminates DS

taop unbundling to any building tocated in a wire center with four or more fiber-based

collocators and 60,000 or more business lines. See Order § 178" It predicts that in such wire

H Fiber-based collocation is only a proxy for a fiber network because collocation, the

placement of a competitive carrier's equipment in the incumbent’s switching office that is
cormected to the carrier’s fiber, Order 9 102, provides no evidence of the actual extent of that
carriers” fiber nelwork or its use,

"5 The FCC eliminated UNE access 10 a single DS3 10op to any building in a wire center

with at least 38,000 business lines and four or more {iber-based collocators, See Order§ 174,
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centers, carriers have deployed, or are likely 1o deploy, DS3 or higher capacity loops to buildings
“throughout the wire center serving area.” Jd. ¢ 171 {emphasis added).

But there is no basis upon which to predict, based solely on business line and fiber
collocation proxies, that high capacity leops are or can be competitively deployed to buildings
“throughout” a wire center. At best, the FCC finds that carriers can only deploy such loo;m_ to
buildings within “narrow geographic corridors close” to competitive carmiers’ fiber rings. Order
U 154; id % 154 n.431. There is absolutely no evidence that the area of the affected wire centers
is confined to such narrow strips.'” The Commission, in fact, makes no effort whatsoever to
assess the size of the geographic area served by the wire centers in which loop unbundling would
be banned.'” See id. § 167 n.465 {our wire center tests “do not account for the size of the land
areas served by those wire centers™).

Nor does the Commission have any information on the extent to which those fiber
networks cover the wire cemer arcas, or the concentration or dispersion of business lines. The
Commission candidly admits no line density information was submitied in the record. See Order
€ 174 n.477. In fact, it has no idea how many buildings in the affected wire centers are of the
large multi-tenant type that might be suitable for channelization, how many arc not, or how many

are within reach of fiber networks. And, even if a building is in reach of a fiber network, the

'Y ROCs submitted maps purporting to show competitive fiber routes, The FCC found that

these maps had little probative value in assessing DS1 and single DS3 loop impairment. See
Order §3 187-89,

% The only wire center information available to the Commission consisted of confidential

business-line counts and fiber collocations submitted by incumbent carriers just days before the
Order was adopted. See Order § 174 n.477 {citing BOC data submitted on December 7 and 10, a
week or less than the Order’s adoption on December 15.)

14t The FCC makes the generalized assertion that wire center areas are “relatively small”

such that the characleristics in one section of a wire center ase likely to be the same in any other
section. Order § 161, [t provides no support for this assertion, which in any case conflicts with
its admission that it did not account for size of wire centers.
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FCC has no way of knowing whether that fiber network is being used for local loop 2ccess or
simply as transport.'¥

The evidence compels the conclusion thay the FCC’s proxies are an insufficient indicator
of compelitilve deployment. Afier noting that the wire centers in which Joops will no longer be
available have “particularly extensive fiber build-our,” the FCC concedes that “many” of the
carriers that have the requisite fiber networks “are likely serving only a fraction of the buildings
in the wire center service area.” Order. § 180. The FCC nonetheless hypothesizes “a very high
likelihood” that competitors “will have deployed™ or could deploy higher capacity loops to
buiidings in those centers where carriers have deployed 10 “only a fraction of the buildings.” /d
See also infra pp. 22-23 {describing record evidence of the paucity of competitive deployment to
buildings).

The Commission’s test also irrationally targets the wrong buildings, denying access 10
Yoops based on the possibility that carriers could deploy higher capacity loops to large
commercial buildings hovsing muitiple tenants. The small 1o medium size business customers
generally served with DS1 loops, however, do not reside in the large, multi-customer buildings
purportedly suitable for channelization of DS1 loops. See Order § 170 0.469. Rather, they tend
to reside in smaller, single tenant buildings that the FCC coneeded are not suitable for
compettive loop supply. See id Thus, the FCC's market definition is arbitrary because it is not
rationally connected to the facts found. See Moror Vehicle Mfrs. Ass'n v, State Farm Mut, Auto
Ins., 463 U.S. 29, 43 (1983).

The FCC's detenminations of which wire centess should be free from unbundling is also

arbitrary. The FCC establishes the thresholds for restricting unbundling at wire centers based on

15 See Order % 188 (dismissing ILEC maps of CLEC fiber routes because they do not

indicate whether fiber 5s being used for transpont or local loop service.)
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purported correlations between the number of business lines and fiber-based collocators using
ILEC-supplicd data. See Order 114 n.322. It concludes, for example, that two-thirds of wire
centers with 38,000 or more business lines also have four or more collocators, See id. § 117,
The ILEC-supplied data on which the FCC relies in setting its thresholds is, however, based on a
definition of business lines dramatically different from the definition ultimately adopted by the
Commission, whach the ILECs now use 1o desipnate wire centers where unbundling is
eliminated "¢ The ILEC-supplicd data relied upon in setting the thresholds counted each UNE
loop as one business line, regardless of capacity, ¢.g. a DS3 Inop counted as one business line,'”
whereas the final rule established by the FCC {or counting business lines is based on capacity,
e.g., a D83 counts as 672 business lines. 47 C.F.R. § 51.5. Using one methodology to set
impairment thresholds and a different, broader methodology for determining whether those
thresholds are me: elimnates any purporied “rational connection between the facts found and the
choice made,” regarding the wire center thresholds. See Burlington Truck Lines | Inc. v. United
States, 371 U.S. 156, 168 (1962)."¥

3. Not only is the Commission’s scheme concoctad on the basis of inaccurate,
unsupported, and speculative premises, but it violates the agency’s own “reasonably efficient

carrier” impairment standard, adopted in response to USTA 11, See Order §24. The agency

i See Sminth Letter at n.2; Ross Letter at 1,
P Seedd,
Ty

The FCC’s use of voice grade equivalents in the business line definition is also internally
inconsistent and an unexplained departure from precedent. The FCC previously rejecied channel
equivalency as an “gecurate measure of competition” for “high capacity™ services, because it
“overstates competitive inroads in a market.” U.S. Wesi Forebearance Order, 14 FCC Red
19947, 927 (1999). This concemn applies equally here, and without explaining the departure, the
decision is arbitrary. See AT&LT Corp., 236 F.3d at 736. The FCC's decision to count each UNE
toop as multiple business lines based on the maximum capacity of the loop (e.g., 2 DS3 loop
counts as 28 DS1 toops) is also arbitrary because the agency simultaneously finds that a
reasonably efficient CLEC can economically replace DS15 with a DS3 once it exceeds 10 DS1s
on a single route.
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cannot announce a standard of analysis then tum around and ignote it. See ATET Carp., 236
F.3d at 736-37.

Under the FCC's standard, the reasonably efficient carrier is not presumed to have any
particular set of assets. In fact, the Commission purports to reject arguments that, just becanse
one entrant holds a particular set of assets, e.g., a fiber ring network, any ¢fficient carrier must be
deemed to hold such assets. Order § 26 n.77. Verizon likewise mandates that approach,
precluding any presumption that simply because some carmiers have the resources to duplicate
certain elements, smaller carriers without similar resources may nonetheless be denied access 10
those elements through some sort of vicarious non-impairment theory, See Verizon, 53518, at
310 n. 27. The Commission’s basis for determining non-impairment, however, relies on a carrier
bolding a particular set of assets, viz. a fiber transmission network, from which it can deploy very
high capacity loops to nearby buildings. The FCC’s creation of a test that directly contradicts the
standard it purported 1o adopt constitutes legal error. See ATET Corp., 236 F.3d at 736-37.

Mareover, the FCC claims that, when evaluating loop impairment, it will only consider
use of “technologies of the desired capacity level” and wilt not deny unbundled access “simply
because a requesting carrier can deploy an OCn-capacity facility.” Order § 28 n.79; id. § 86
(purportedty rejecting argument that the ability to channelize “requires a finding of no
impairment’™). The Commission, however, ends up doing exactly what it says it was not going 10
do, denying unbundling of a desired capacity level, DS1 loops, based on the deployment of much
higher capacity facilities. This 1s arbitrary and contrary 1o law.

4. The FCC then makes a series of cascading errors that undermine its key
assumption that D81 loops can be obtained by “channelization.” First, it erroneously assumes

that camriers without their own transport network will not be impaired in the affected wire centers
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because they can obtain wholesate DS1 loops from other carriers. This conclusion is contrary o
the FCC’s finding that the availability of wholesale DS! oops from non-incumbent carriers is
“extremely limited,” Order § 170 n.471, even in areas of widespread competitive fiber
deployment. See id. § 180 (claiming affected wire centers average 13 fiber-based collocators).
The FCC’s finding of extremely limited wholesale loops is confirmed by evidence collecied by
state commissions.'”

Next, the FCC ignores evidence that carriers with the type of facilities that theoretically
could provide wholesale, channelized DS1 loops, often have no ability or intent 10 do so. See,
2.g., Duke Declaration 45 21-23. In fact, as noted above, operational and/or economic bamiers
may prevent carriers from extending loops from one location to another inside a building,
precluding the ability to provide a channelized wholesale DS1 loop to a carrier wishing 10 serve a
customers located in other parts of the building.** The Commission has acknowledged such
evidence of carriers’ inability to provide wholesale loops, TRO 9 325 n.958, but here simply
ignores it.

Indeed, the record plainly shows that the number of buildings where competitive camriers
have deployed high capacity facilities - the predicate for channelization -- is miniscule, For
example, X0, the largest CLEC beside AT&T and MC]J, has built to approximately one percent

of the buildings in its markets where it has fiber networks. See Tirado Declaration § 16

19/ The FCC delegated to the state commissions the task of collecting evidence on the

availability of wholesale DS1 Joops. Although the delegation of the ability to determine
impariment was subsequently ruled unlawful in USTA4 17, some states had already begun what the
Commission calls “impressive efforts” to asceriain 1he stzte of competition. The results of those
efforts confirms that wholesale DS1 loops are virtually non-existent. See, e.g,, QSI Study at 13-
14 {finding two or more wholesalers offering DS1 loops at 36 buildings in the 12 siates
reviewed). See also AT&T ex parte at 2-3 (citing various state studies regarding the
unavailability of wholesale DS! loops).

20/ See suprap.11.



(declaring that XO has been able to build laterals 1o only 2,164 buildings out of the
approximately 2.3 million commercial buildings iocated in the cities where XO has fiber
transmission rings). The record regarding other CLECs is similar. See, e.g., Wigger Declaration
€ 19 (declaring that Advanced Telecorm has deployed fiber to serve only 17 commercial
buildings); Falvey Declaration § 20 {declaring that Xspedius has deployed to only 600 buildings
across 20 states and the District of Columbia and the majority are not for local loop access). See
also TRO § 298 1n.856 (noting that both CLECs and ILECs report that CLECs have deployid
loops to only about 3% to 5% of commercial buildings). Even in the arcas where the FCC denies
loop access because it believes channelization is most likely to occur -- those wire centers with a
high number of business lines and fiber-based collocators - the FCC concedes that “many” of
the carriers with the requisite fiber networks “are likely serving only a fraction of the buildings in
the wire center service area.” Order % 180. This miniscule level of actual deployment cannot
support the FCC’s abstracted promise of potential deployment on which the entire finding of no
impaimment is premised,

3. Finaily, the ageney irrationally rejects zlternatives that jt concedes would have
resulted in more accurate determinations. To the exient that de minimis deploynient might have
warranied any reduction in access to Joops at all; at most, the FCC should have adopted
restrictions closely tailored to the precise circumstances permitting deployment -- large buildings
with aggregate demand for services. In fact, carriers proposed narrower alternatives based on
building specific assessments that could lead to fewer erroneous impainnent determinations, See
CLEC ex parte at 2; Time Warner Telecom ¢x parte at 4. The FCC admitted that buikding
specific assessments “could assess variations in impairment far more subtly” than could a wire

center test. See Order § 155, But the FCC unreasonably rejected those tests, claiming hardship.

[
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See jd G 157. This is directly contrary to the Court’s direction thal the explanation for rejecting
“a narrower alternative that has all the same advantages and fewer disadvantages” must be
“reasonable.” USTA I, 3539 F 3d a1 571,

The Commission claims it conld not possibly conduct a fact-intensive, building specific
analysis for the 700,000 to three million commercial buildings for which impairment would have
to be evaluated. See Order § 137, It further contends that a building-by-building ze:e,t would
require information that is not readily verifiable, as it is often exclusively in the hands of CLECs
who may have little incentive 1o cooperate. These complaints assume, however, that a building
test would require a review of every commercial building in the United States and that it must
undertake a detailed examination of the extent of actual competitive deployment to that building
and the capabilities of those competitive carriers.

But, as noted above, the rumber of buildings to which competitive carriers have deployed
high capacity loops -- the predicate for channelization -- is minimal, even in the wire centers that
meet the FCC’s criteria.”” Thus, the FCC vastly overstates the universe of buildings to be
reviewed.

The Commission had before it a proposed rule that denied usbundled access only if
wholesale providers of DS1 loops actually served the building, demonstrating that entry barriers
for that building had in fact been overcome. See CLEC ex parte letter at 2. While claiming that
the specifics of such a rule would be too complex for it 1o administer, Order § 159 n.446, the
FCC fails adequately to explain why, as proposed, state commissions could not be enlisted to
serve as fact finders as long the agency made the ulimate jmpairment decision, See CLEC ex

parte [etter at 4-5. The Commission misreads USTA If as precluding such an approach because

W See, e.g., Tirado Declaration § 16; Wigger Declaration § 19; Falvey Declaration § 20.
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USTA {Ivejected its previgus “subdetegation” of authority to state commissions to make
impairment determinations. Order 9 156. USTA 17, however, also made clear that the FCCis
free to seek siate comumission assistance in fact finding, information gathering or advice and
recommendations. 359 F.3d at 567-68. The FCC in fact lauds the swate commissions’ fact-
finding undentaken to implement the TRO. See Order § 4.

The FCC also rejects building specific tests on the ground that such tests would require
the collection and analysis of information not readily verifiable and often exclusively in the
hands of the CLECs. Order ¥ 1538. The FCC’s wire center test, however, suffers the same
infirmity, merely shiﬁir;g from information under the control of CLECs 10 information under the
contro] of ILECs, and the JLEC-controlled information is not readily available or verifiable.

Finally, the FCC claims that an actual deployment assessment would violate USTA IFs
requirement to assess potential deployment. See Order § 160. Not only is that erroneous, but the
Conunission also ignored a test based on the econemic opportunity available at the building. See
Time Warner Telecom ex parte at 4, By measuring revenue available at a location, the building
revenue test has the potential to do directly what the Commission’s wire center-based test only
does indisectly throuph proxies, i e, using business line counts as a proxy for the revenue
available at a wire center, which in tum ostensibly identifies concentrated building revenue
demand. The Commission’s failure to explain why il failed to even consider a test that plausibly
resuits in significantly fewer errors and is at least as easily, if not more easily, administered, than

the test it adopled cannot withstand review. See USTA Ji, 359 F.3d at 571,



1. THE COMMISSION'S ELIMINATION OF UNBUNDLING

FOR DSI TRANSPORT IS ARBITRARY, CAPRICIOUS, AND CONTRARY TO

LAW

The Commission’s decision to eliminate unbundling for DS dedicated transport in “Tier
17" wire centers suffers from the same failure of analysis as its determination regarding DS
loops. For those same reasons, the decision must be remanded. >

The record before the Commission establishes that carriers are impaired without aceess to
DSI transport. The FCC's decision to limit access to DS transport in the face of that recard is
predicated on a single paragraph in the Order where the Comunission finds that “likely”
wholesale alternatives “might” come into being. Order §127. The record, however, does not
support such an inference.

To the contrary, ihe FCC had predicted in the TRO that wholesale PS1 transport would
develop and 1t directed the states to assess whether wholesale DS1 wansport existed on any
routes. See Order § 126; TRO § 392. The staics, however, found that wholesale alternatives
exist only “on very few rovtes” Order ¥ 126. In fact, the Q81 study cited by the Commission
found that whoiesale DS wransport was available on only 150 routes in the fourteen states
reviewed, including California, Texas, Hlinois and Florida. See QS! Study at 15.21.

It is clear that in the absence of wholesale alternatives, carriers are impaired without
access 1o DST UNE transport. Order § 126. Nevertheless, the Commission “lofitly abstract[s)
away from all specific markets™ USTA 7, 290 F.3d at 423 and eliminates unbundled access to

DSI dedicated transport in certain wire centers based solely on the unfounded prediction that a

¥ Dedicated transport UNEs are facilities dedicated (o a particular carier used for

transmission between or among [LEC wire centers. Order § 67. The Commission found that
carriers are not impaired without DS1 transport when both ends of the transport route terminate
in Tier I wire centers. See id. § 126. Tier 1 wire centers are those with four or more fiber-based
collocators or 38,000 or more business lines.



wholesale market will develop. See Order 9 126-27. The FCC thus eliminates DS1 UNE
transport on many routes where carriers are unable to self-supply and where wholesale
alternatives do not now exist, and where there is no basis to presume such altermnatives will
develop any time soon. The Commission errs by taking “relevant market characieristics” that
capture “significant variations” and failing fo connect them to its impairment findings. USTA 17,
359 F.3d at 563, 574.75.

Morzover, the Commission wholly ignores cvidence of operational impediments to the
use of alternatives for DS transpor, even should such alternatives develop, See Initial NuVox
Comurents at 16-21. Carriers often use DS1 interoffice links not as transport to aggregate the
traffic from multiple end users, see Order § 69, but as part of an end-t0-end circuit that serves a
single customer, called an EEL. See USTA 11, 359 F.34 at 590. EELs are ofien comprised of a
DSt loop combined with a DSt transport link. CLECs use EELs to provide service 1o the same
class of small business customers that are served over stand-alone loops. See Initial NuVox
Comments at 15-16. EELs allow carriers efficiently to serve consumers that they could not reach
with a stand-along loop, and their pro-competitive benefits are well recognized. TRO § 576, The
record reflects substantial impediments to having to break apart this functional end-to-end circuit
and replace the ILEC UNE transport leg with a third-party provider. See Initial NuVox
Comments at 17-21. The FCC ignores the record evidence of operational impediments to using
whoiesale DS1 transport in DST EEL configurations. Operational impediments such as these are
real bariers to entry, and ignoring them is unlawful. USTA [/, 359 F.3d at 571.

III. THE COMMISSION'S NATIONWIDE FINDING OF NON-IMPAIRMENT FOR
MASS MARKET EOCAL SWITCHING IS ARBITRARY AND CAPRICIOUS

The Commission adopts a blanket non-impairment finding for mass market local

switching in disregard of the unbundling analysis mandated by this Court’s prior decisions in
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USTA fand USTA [T and unsupported by the record evidence. Accordingly, the FCC’s
nationwide non-impairment rule must be vacated and the issue remanded to the agency for
further consideration.

Al The Commsission Has Not Conducted The Required Granular Analysis

‘The FCC exrs in adopting a nationwide non-impairment finding for Jocal circuit switching
vsed 1o serve mass market customers, UST4 [ and USTA IT require the agency 1o take a nuanced
approach to impairment, reviewing specific geographic markets and customer classes, and to
take into consideration significant variations in particuiar markets and market categories. See
USTA 11,359 F.3d at 563. The agency is not free o “loftily abstract[] away ali specific markets.”
USTA4 1,290 F.3d at 423, The FCC's carlier unbundling determinations, including its rule for
mass market local switching, were rejected for failure to apply this standard, yet with respect 10
mass market local switching the FCC once again ignores the Court’s directive and adopis
blanket unbundling rule. See Order 9 199.

The FCC’s entire justification for failing 10 engoge in the refined analysis required by the
Court is contained in one brief sentence devoid of record support. The agency claims that it
“would be impossible™ to conduct a “fact-intensive, market-specific” inquiry along the lines it
had previously asked the states to undertake. Order [ 44. Even if the FCC was correct that it did
not have the ability 10 conduct the requisite fact-intensive inquiry called for,”™ it conveniently
ignores that the states already have assembled the market-specific data needed to make

impainnent detenminations. Acting on the FCC's previous directive, the states have conducted

! Ttis impossible to assess the reasonableness of the FCC’s conclusion since the

Comimnission provided no analysis of the issue and no basis upon which 10 evaluate it.
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evidentiary proceedings, eliciting actual marketplace evidence to evalvate impairment *¥

Numerous parties urged the FCC 1o incorporate the state records into its docket, yet the
Commission declined to do so. See, e.g., Initial Comments of MC1 at 6, Initial Comments of the
PACE Coalition, ¢t al. at 42. The FCC merely “encouraged” parties to file summaries of the
state proceedings. NPRM § 15. The Commission's approach is particularly damning in light of
its previous recognition that the states are *“well situated to conduct the granular analysis
required.” TRO 4§ 185.

The Commission’s failure to incorporate the states” detailed records into its impairment
inquiry might not have constitated a fatal flaw, however, if the Comumission had taken into
accoun; the staie proceeding data that did make its way into the record at the FCC. Yet the FCC
refuses even 1o acknowledge (let alone address the merits of) the findings and conclusions of
many states and ignores the conments and exhibits compiling and analyzing the state evidentiary
records presented by other interested parties. See, e.g., Staff Report at §; ALJ Proposal for
Decision at 24; Declaration of Terry L. Murray; Initial Comments of the PACE Coalition at 39-
54.

As noted above, USTA 7 does not bar the FCC from using state-generated data and
analysis by the FCC. 359 F.3d at 366. See supra p.29. To the contrary, the Court’s insistence
that the FCC conduct 2 nuanced inquiry compels the agency to consider all credible market-
specific data regardless of its source, Thus, the FCC's conclusion, based on cursory analysis,
that some mass market local switching impainment may exisi, See Order § 220, and its obligation

10 weigh the advantages and disadvantages of a “‘more nuanced aliernativef]” 10 a nationwide

#¥ 1tis not inconsequential to consider that the ILECs had the incentive in state proceedings

1o disclose their best data concerning actual marketplace activity since such data could have
resulted in the award of unbundling relief.



finding of non-impairment, USTA J/, 359 F3d at 570, render the adoption of a nationwide non-
impairment determination for mass market local switching arbitrary and capricious.
B. The Market-Specific Data Gathered In State Evidentiary Proceedings

Proves The Unfawfulness Of The Commission’s Nationwide Finding Of Non-
Impairment

The FCC held that “actual competitive deployment is the best indicator that requesting
carriers are not impaired,” TRO § 410, yet the Commission now ignores irrefutable empirical
evidence from: the states showing the absence of actual competition in the mass market utilizing
competitively-provided local switching. The most basic fact before the FCC was that the ILECs
never challenged mass market local switching impairment in 2 number of states. See PACE
Coalition ex parte at 2. In at Jeast six states, the ILECs conceded impairment existed in the entire
state. See id. Even in those markets where the ILECs claimed that sufficient actual competitive
activity existed to justify a non-impairment finding, the ILECs’ own data proved the opposite.
No matter how the market is defined, the data collected in state proceedings demonsirated that
there was no significant mass market competition using ILEC loops in conjunction with
competitively-provided switching. See, e.g., Staff Report at 8; Initial PACE Coalition
Comments at Tables E-G, Exhibits 11, 12. Further, the record data collected in the states proved
wilhout exception that only competition utilizing unbundled local switching fit the compelitive
profile for mass market competition. See Initial PACE Coslition Comments at Exhibit 2}. None
of this data is addressed in the Order.

In addition, the ILECs did not name a single wholesale provider of mass market local
switching in any market in any state. See Initial PACE Coalition Commenis a1 53. The absence
of a wholesale local switching market confirmed that the impairment that prevented carriers from
using their own switches to serve mass marke! customers had also prevented a wholesale narket

from devetoping. The absence of a wholesale market is particularly noteworthy in light of the
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FCC’s previous reliance on that criterion s an indicator of impaiment. See, e.g., TRO €9 504-
03. !

Notwithstanding the straightforward empirical data from the state evidentiary
proceedings, the FCC chooses to accept at face value the representations made by the ILECs
regarding actual competition. The FCC's finding of “significant nationwide deployment of
switches by competitive providers,” Order g 205, and, more importantly, its conclusion that
“those switches are being used to serve some mass market customers,” Order € 206 n.543, are
based exclusively on the submissions made by the ILECs to the FCC. 2

At the same time, in tacit recognition that the evidence does not support a non-
impairment finding on the basis of actual competition utilizing competitively provided switching,
the FCC holds that “it is feasible for competitive LECs 1o use competitively deployed switches 1o
serve mass rearket customers throughout the nation.” Order § 204, The FCC’s “potential
deployment” basis for a nationwide non-impairment finding likewise fails 10 take into account
tiie data developed in the states, BellSouth conducted a potential deployment analysis for each
of the nine states in its incumbent operating termitory, which showed that a statewide finding of
non-impairment ¢ould not be justified in any of those states. See PACE Coalition ex parte at 2.
Thus, the ILEC’s own analysis offered no rational basis for a national finding of non-impaiment

based on potential competition.*

31 See, e g., Order § 206 n.542 (citing SBC “evidence” of competitive switch deployment in

Itinots, Texas, California, Kansas, Indiana, and Wisconsin, and Verizon “examples” of
competitive activity in Massachusetts, Pennsylvania, and Rhode Island, without any reference 10
or discussion regarding data gathered in evidentiary proceedings in those states).

i Interestingly, Verizon chose not to atempt to prove non-impzirment on the basis of

potential deployment of competitive switching to serve mass market cusiomers in any market in
any of the states in its incumbent operating fermtory.

~
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The FCC’s decision to ignore contrary evidence, particularly when such evidence was
gained through an evidentiary process which included sworn testimony and cross examination
before a nentral decision-maker, and its reliance instead on the self-serving representations of
parties with a very significant economic stake in the outcome of the process, renders its decision
regarding mass market local switching arbitrary and capricious.

C. The Commission’s Reliance On *Reasonable Inferences’ To Jusfify
Its Nationwide Non-Impairment Finding Is Fiawed

The TCC attempts to justify its otherwise unsupported national non-impairment finding
by “draw[ing] reasonable inferences regarding the prospects for competition in other, similar
markets.” Order 22 (quoting USTA 11, 359 F.3d at 575). The Commission cites USTA If as
authority for its conclusion that “it is feasible for compethive LECs 1o use competitively
deployed switches to serve mass market customers throughout the nation,” Jd. § 204,
notwithstanding the fact that CLECs were not actually doing so 10 any appreciable extent. The
Commission’s reliance on USTA 1 is misplaced.

In USTA /1, the Court held that the Commission could not “simply ignore facilities
deployment™ along “similar” dedicated transport routes when assessing impairment. 359 F.3d at
575. The Court agreed with the Commission that competition on one route “should not be
sufficient 1o establish competition” on the other route, but the Court rejected the Commission’s
“implicit decision to treat competition on one-route as irvelevant (o the existence of impairment
on the other.” Id. (emphasis in original). The Court’s assessment was predicated on the
understanding that the “similar routes” were “all in the same geographic market and [were]

similarly situated with regard 1o the barriers to emry that the Commission says are controlling.”

Id.
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A straightforward review of this standard should have sufficed for the FCC to conclude
that it could not use “reasonable inferences” 1o support a national finding of non-impairment for
mass market local switching. The Court was clear that competition in one market is not enough,
in and of itself, to justify a non-impainnent finding in a second market, ¢ven when the two
markets are similarly sitvated in terms of entry barriers. Yet that is preciscly the basis on which
the FCC grounds its national non-impairment finding for local switching. Order § 199.

The Commission takes notice of the fact that significant numbers of competitive switches
had been deployed by CLECs and concludes, without {further analysis, that competitive switches
can be deployed to serve all mass market customers in all geographic areas in the nationona
practical and economicaliy-viable basis. The Commission ignores veluminous evidence that the
competifive switches in operation are not being utilized to any appreciable extent to serve mass
market customers. See, e.g., Inttial Comments of the NJDRA at 16-17; Initial Comments of MCI
at 110. The evidence adduced in the state proceedings showed that while there may have been
some analog toops being leased by CLECs for use with competitively-provided local switching,
the pattern of eniry was not consistent with viable mass market competition and that the trivial
levels of activity were consistent only with incidental activity to enterprise services or legacy
evidence of abandoned business plans. See Initial PACE Coalition Comments at 45; PACE
Coalition Reply Comments at 5-7.

Clearly, the enterprise market {the market being served by competitive switching) and the
mass market are not similarly situated in terms of entry barriers. See TRO 4§ 451-53, 459; Inital
Comments of MCl at 110-112. The Commission is not at liberty to “preceed by very broad
national categories where there is evidence that markets vary decisively.” USTA I, 359 F.3d at

570 {citing UUSTA 1, 296 F.3d at 425-26). The Commission’s decision to ignore reasonable



differences between the enterprise market and the rass market, therefore, render its impairment
determination legally flawed.

D. The Commission Fails To Explore Alternatives To A
Nationwide Non-Impairment Finding

The Court in USTA I held that a rule is “irrational . . . if a party has presented to the
agency a narrower alternative that has all the same advantages and fewer disadvantages, and the
agency has not articulated any reasonable explanation for rejecting the proposed alternative.”
359 F.3d at 571. Several parties presented the FCC with narrower alternatives to a national non-
impairment rule that provided for unbundling only in the particular circumstances where
impairment was known to ¢xist. See ALTS Comments at 93-98; Initial Comments of NYSDFS
at 6-12. A broad-based coalition of CLECs that wilize [LEC-provided local switching to serve
mass market customers proposed two alternative approaches designed to limit unbundling to
sttuations where carriers cannot practically and economicaltly utilize compelitively-provided
switching. See Initial PACE Coalition Comments at 82-91 {proposing a density-based
impairment standard and a “universal competitor” approach to impairment). The Order
proffered alternatives.

The Commission’s fatlure to consider any of the alternatives to a national non-
impairment finding proposed by the parties, particularly in light of its candid acknowiedgement
that some impairment may exist, See Order § 204, constitutes arbitcary and capricious decision-
making that must be vacated by the Court.

L. The Commission’s Exercise Of Its At A Minimum®
Authority {s Arbitrary And Capricious

In a last ditch attempt to justify its nationwide non-impairment finding for mass market
local switching, the Commission invokes the “at & minimum” language of section 251(d)(2). 47

U.S.C. §251(d)(2). The Commission concludes “not to unbundle pussuant to section 251(d)(2)'s



‘at & minimum’ authority,” finding that any impairment carriers may still face was outweighed
by the “significant costs in the form of decreased investment incentives” that unbundling would
impose. Order §199. The Commission’s reliance on the “at a minimum” clause to justify its
blanket non-impairment finding is neither supported by the statute nor the Court’s prior
decisions.

The standard articulated by the Court for use of the “at a minimum” language of section
251{d}(2} is a narrow one. Use of “at a minimum” 1o justify a refusal to unbundle in the face of
some impairment must be based on a reasonable conclusion that “swek nnbundling would pose
excessive impediments 10 infrasiructure invesiment.” USTA If, 359 F3d at 580 (emphasis added),
The Commission is not frec to invoke the “at 2 minimum” language 10 tramp impairment merely
to give effect to 2 policy preference for one form of competition over another. Yet that is
precisely what the FCC does in refusing to require unbundling of mass market local switching in
any geographic market in any circumsiance, The FCC elevates its policy preference for facilities
deployment above all other considerations, failing to take into account inrer alia the benefits of
unbundling.

The FCC bases its conclusion that the availability of unbundled local swirching impedes
facilities deployment on the ground that CLECs “have not rebutted the evidence of commenters™
purportedly showing that CLECs have made unbundled locat switching based UNE-P their mass
market business plar in recognition “that facilities based carriers couid not compete with
TELRIC-based UNE-P.” Qrder § 220, The FCC's twisted logic and mischaractenzation of
CLEC submissions constitute the essence of arbitrary and capricious decision-making.

As an initial matter, the Commission’s inference that “too low” TELRIC-based local

swiiching rates were 10 blame for CLECs’ reliance on ILEC-provided local switching 1o serve



mass market customers, Order § 220, ignore unchallenged record evidence showing that rates for
unbundied local switching are not “too low” by any standard. See PACE Coalition Reply

Comments at 13. The record demonstrated that the TELRIC rates in effect were at the upper end
{or beyend) of the just and reasonable range. fd. Moreover, ILEC claims that the Commission’s

TELRIC rates underestimate actual costs do not apply to local switching, where the

~ Commission’s rules require that switching costs be calculated based on the ILECs® actual

switching topography. See 47 CF.R. § S1.505(b}1).

The absence of appreciable mass market competition relying on CLEC-provided
switching is not the resuit of rates for ILEC-provided local switching that are too low 10 justify
use of alternative switching capability, it is a consequence of the impainments faced by CLECs

- . - . bl
attempting to serve the mass market with their own switches.””

Indeed, CLECs and numerous
siale commissions presented extensive unrebutted evidence that CLECs could not practically and
economically compete in the mass market using non-1LEC facilities, thereby proving the
opposite of what the FCC concludes. See Initial Commenis of the PACE Coalition et al. at 39-
53. The lack of facilities deployment in the mass market proves that CLECs are impaired from
competing in the mass market without unbundled local switching and that removal of the

unbundling obligation for mass market local switching would result in less competition for mass

markel customers, and not that unbundled local switching availability is hindering the

= The FCC's data demonstrates the independence of UNE-L (Joops without ILEC-provided

unbundled local switching) and UNE-P (loops with ILEC-provided unbundled local switching)
based competition. From June 2004 to December 2004, the ILECs reported declines in bota
UNE-L and UNE-P lines. See Local Telephone Competition Report at Table 4. Prior to this
period, UNE-P and UNE-L lines increased together for 10 of 11 semi-annual reports. These
trends are inconsistent with the claim that one method of competitive entry occwrs at the expense
of the other.



deployment of facifities to serve the mass market.®™ The result of the FCC's flawed decision-
making is that CLECs must deploy facilities to serve the mass market where they continue to
encounter impairments to their using those switches o actually serve mass market customers or,
alternatively, CLECs must exit the mass market,

Further, the record evidence before the FCC actually showed that the availability of mass
market unbundied local switching spurred, rather than hindered, telecommunications
infrastructure investment. See, e.g., Phoenix Center Paper. Indeed, the revenues penerated
through the provision of mass market service using UNEs provided CLECs with the financial
wherewithal to deploy advanced services in connection with their basic service offerings. See
Initial PACE Coalition Comments a1 22-25. As the FCC and this Court have both recognized,
investment in advanced services is a separate and distinet goal of the statute. See USTA 17, 359
F.3d at 579. See also 47 US.C. § 706. Yet the FCC utterly fails to consider the impact of local
switching unbundling on investnent decisions in the next-generation advanced services market,

instead focusing exclusively on the possible impact on investment in the legacy POTS market,””

ad The decision alse mischaracterizes CLEC statements zbout deployment of switches,

citing a 2001 ex parte letter submitted on behalf of Birch Telecom, a CLEC serving mass market
customers using HLEC-provided locaj switching and enterprise customers using self-provisioned
switching. See Order 220 n.602. See also Birch ex parte at 1. The Commission cited only this
letter as authority for the proposition that a number of CLECs “ha[d] no interest in deploying
facilities.” Order § 220 n.602. Bui the letier merely indicates that, while Birch would prefer 1o
utilize its own switching and other facilities to serve mass market customers, it is not practicatly
and economically feasible for it to do so. The FCC is not free 10 rewrite the record {0 support its
conclusions. It must base its conclusions on the record as it exists.

29 The FCC is attempting to rewrite history to now claim that it expressed a preference for

facilities deployment at ali costs i its 1999 UNE Remand Order. See In the Matter of
Implementiation of the Local Competition Provisions of the Telecommunications Act of 1996,
Third Report and Order and Fourth Further Notice of Proposed Rulemaking, CC Docket 96-98
(rel. Nov. 5, 1999). In adopting an unbundiing framework in that order, the Commission
recognized that the continued availability of UNEs was “integral to achieving Congress’
objective of promoting rapid competition to all consumers in the local telecommunications
market,” 1999 UNE Remand Order at 3700, and it cited with approval “Congress’ expeciation



The Court expressly directed the Commission to balance the costs and the benefits of
unbundhng. USTA /7, 339 F3d at 379-80. And in balancing costs and benefits, the Commission
was obligated to consider Congress’ interest in ensuring the availability of unbundled Jocal
swilching. Congress included local switching as a network element the BOCs must make
available in return for the right to enter the long distance market in their incumbent operating
territory. See 47 U.S.C. § 271()(2YBXvi). The requirement that the BOCs offer unbundled
Tocal switching is particularly relevant 1o an analysis of the costs of unbundling because each of
the BOCs that has sought and received in-region long distance operating authority must have
already absorbed the costs of unbundling into its business plan. The FCC's failure w conduct an
inquiry that considered all factors impacting the costs and benefits of unbundling rendered its
blankel non-impairment finding unlawiul,

IV.  THE COMMISSION'S LOCAL SWITCHING RATE
INCREASE IS ARBITRARY AND CAPRICIOUS

The FCC authorized the ILECs, including the BOCs, 10 increase local switching prices by
$1 per month per line {for existing customers for twelve months upon the effective date of the
Order®™ See Order §228. Importantly, section 271 requires the BOCs 10 offer certain network
¢lements, including unbundled local switching, at rates that are just, reasonable,
nondiscriminatory and provide competitors meaningful access to compete. 47 U.S.C.

§272(c)(2)(B)(vi); TRO Y 656. The FCC orders the $1 increase without conducting any analysis

that new competitors would use unbundled elements from the incumbent LEC until it was
practical and economically feasible to construct their own networks.” 2. at 3701, The Court in
USTA I'and USTA 17 did not endorse & regulatory regime that places facilities deployment above
any and ali} other factors when censidering unbundhing. To the contrary, this Court consistently
has held that the FCC must carefully weigh all benefits and costs of unbundling that are relevant
to achievement of any of the stanme’s goals. See USTA JI, 359 F.3d at 572, 580.

] - - . . - . . .
2 I'he Commission did not address the pricing for local switching used to serve new

customers or the pricing thar would apply at the end of twelve months.,



that the resulting prices for local switching would remain just and reasonable, and failed 1o
address unchallenged evidence that they would not. Accordingly, the FCC’s decision is arbitrary
and capricious and should be reversed.

The special circumstances of the BOCs caused Congress to subject such entities to two
distinct unbundling obligations.®’’ The first, addressed directly by the TRO, concerns unbundled
network elements for which the Comumission has found impairment under section 251. In
additien, however, the BOCs voluniarily agreed 1o addirional unbundling obligations in
exchange for authority to provide in-region long distance services. 47 U.S.C. § 271{c)(2)(B).
The Commission consistently has held that “the requirements of section 271{c)(2)(B) establish
an independent obligation for BOCs to provide access to loops, switching, transport, and
signaling repardliess of any unbundling obligation under section 251.” TRO§653. The Court
has confirmed the Commission’s reading of the statute. USTA H, 359 F.3d at 589,

Where the unbundling requirements of sections 251 and 271 differ, however, concerns
the pricing standard by which rates are judged. The prices for network ciements offered in
compliance with section 251 are established according 1o the Commission’s TELRIC standard,
while the prices for elements required by section 271 must satisfy a just, reasonable and
nondiscriminatory standard that provides competitors meaningful access 1o compete. The
Commission has described the section 271 pricing standard as follows:

Thus, the pricing of checklist network elements that do not satisfy the

unbundling standards in section 251(d}(2} are reviewed utilizing the basic
just, reasonable, and nondiscrimimatory rate standard of sections 201 and

. The Commission has explained that “{tJhese additional requirements reflect Congress’

concern, repeatedly recognized by the Comrmission and courts, with balancing the BOCs' entry
mto the long distance market with increased presence of competitors in the local marker . . | If
the BOC is unwilling to open its local telecommunications markets to competition or apply for
relief, the interexchange market remains protected because the BOC will not receive section 271
authomzation.” TRO % 635.
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202 . ... Application of the just and reasonable and nondiscriminatory

pricing standard of sections 201 and 202 advances Congress’s intent that

Bell companies provide meaningful access 1o network elements. TRO 9§

663 (footnotes amitted).
The FCC’s eonclusions regarding application of the just and reasonable pricing standard were
aibirmed by the Count in USTA 1. See USTA 11,359 ¥3d a1 589-90. The Court “s{aw} nothing
unreasonabie in the Commission’s decision to confine TELRIC pricing to instances where it has
found impairment.” Jd. at 589 (citation omitted).

In the Order, the Commission creates the very condifion that it discussed in the TR —
ihat 13, unbundled local switching would no longer be required under section 2351, See Order §
199, but the BOCs still would be required to offer competitors meaningful aceess to unbundied
local switching at rates that are just and reasonable to remain in compliance with section 271,
Importantly, however, the Order authorizes the BOCs to impose a $1 per month per line increase
in local switching rates without conducting any analysis 1o determine whether the resulting rates
would remain just and reasonable, non-discriminatory, and provide competitors with meaningful
access 10 compete, The Commission does so despite unchallenged evidence demonstrating that
the exisuing TELRIC-based rates were already at the high end (3f not exceeding) the just and
reasonable range. Sez PACE Coalition Reply Comments at 11-14, The record showed that the

existing TELRIC rates were more than four times higher than the BOCs’ actual switching

expenses, while the average markup for the BOCs was only 1.8 times cost.”™ The $1 increase

*¥  The just and reasonable standard has traditionally relied upon historical costs to judge

prices. See Order § 51, The analysis conducted by the PACE Coalition ¢t 2], compared the
average price to the actual Central Office Switching Expense reponed by each BOC to the FCC
for 2003 (last available data). Because this measure does not include investment costs or a
contribution to common costs, the analysis compared the average “markup” (i.e., revenue above
expense) for local switching to the average markup for the BOCs® other services. Thus, the
analysis provided a benchmark to compare the relationship between the rate for local switching
in relation to actual switching expenses, and that same ratio for the BOCs” services more
generally.
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authorized by the FCC resulted in an average markup of five times actual cost, far in excess of
the markup above expenses for the BOCs' services overall, PACE Coalition Reply Comments at
12. Atno point did the BOCs rebul the evidence that “the existing rates are at the upper end {or
beyond) of the just and reasonable range.® Id. at 14. Further, the Conunission ignored the
analysis in deciding to increase Jocal switching rales by $1 3

The issue is not whether the analysis presented to the Comimission is the only way to
evaluate the just and reasonableness of the higher rates authorized in the Order. The fact is that
the Commission conducts ro analysis of the relationship between the new higher rates that it was
authorizing and historical costs (or any other measure of just and reasonableness) and fails to

address the merits of the evidence before it. The Commission’s adoption of a $1 increase in rates

therefore is arbitrary and capricious and should be reversed.

33

The Commission’s sole mention of the PACE Coalition study concerned only that aspect
addressing market evidence of impairment. See Order 220 n.605.
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CONCLUSION

The Coutt should grant the instant petitions for review,
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United States Code

TITLE 5 - GOVERNMENT ORGANIZATION AND EMPLOYEES

PART I - THE AGENCIES GENERALLY

CHAPTER 7 - TUDICIAL REVIEW

Section 706. Scope of review

To the extent necessary to decision and when presented, the
reviewing court shall decide all relevant questions of law,
interpret constitutional and statutory provisions, and determine
the medaning or applicability of the verms of an agency action. The
reviewing court shall -

(1) compel agency action unlawfully withheld or unreasonably
delayed; and

{2) holc unlawful and set aside agency action, findings, ang
conclusione foeund to be -

{a) arbirrary, capricious, an abuse of discretion, or
ctherwise not in accordance with law;

(B} contrary to constitutional right, power, privilege, or
immunity;

{€C) in excess of statutory jurisdiction, authority, or
limitations, or short of statutory xight;

{D) without observance of procedure reguired by law;
(E} unsupported by substantial svidence in a case subject ko
sections 556 and 557 of thie title or otherwise reviewed on the

record of an agency hearing provided by statute; or

(#) unwarranted by the facts to the exrtent that the facts are
subject to trial de novo by the reviewing court.

In making the foregoing determinations, the court shall review the

whele record or those parts of it cited by a party, and due account
shall be taken of the rule of prejudicial error.
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United States Code

TITLE 47 - TRLEGRAPHS, TELEPHONES, AND RADIQTELEGRAPHS

CHAPTER 5 - WIRE OR RADIO COMMUNICATION

SUBCHAPTER I - COMMON CARRIERS

PART I - COMMON CARRIER REGULATION

Section 208. Complaints to Commission; investigations; duration of investigation; appeal of
order concluding investigation

{(a) Any person, any body politic, or municipal organization, or State
commission, complaining of anything done or omitted to be done by any common
carrier suPject to this chapter, in contravention of the provisions thereof,
may apply to said Commission by petition which shall briefly state the facts,
whereupon a statement of the complaint thus made shall be forwarded by the
Commission to such common carrier, who shall be called upon to satisfy the
complaint or to answer the same in writing within a reasonable time to be
specified by the (ommissicn. I such commen carrier within the time specified
shall make reparation for the injury alleged tc have been caueed, the ccmmon
carrier shall dpe relieved of liabllity to the complainant only for the
particular violation of law thus complained of. If such carrier or carriaers
shall not satisfy the complaint within the time specified or there shall
appear to be any reasonable ground for investigating said complaint, it shall
be the duty of the Commissgion ro investigate the matters complained of in
such manner and by such means as it shall deem proper. ” Ho complaint shall at

any time be dismissed becanse of the absence of direct damage to the
complaint,

{b}y {1) Except as provided in parzgraph {2}, the Commission shall, with
respect to any investigation under this section of the lawfulness of a
charge, classification, regulation, or practice, issue an order concluding

such investigation within 5 months afrer the date on which the complaint was
filed.

(2} The Commission shall, with respect to any such investigation
initiated prior to Naovember 3, 1988, igsue an order concluding the
investigation not later than 12 months after November 3, 1988.

{3) Any order concluding an investigation under paragraph (i1)or(2) shall be a2
final order and wmay be appealed under section 402{a)of this title.

Y
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TITLE 47 - TELEGRAPHS, TELEPHONES, AND RADIOTELEGRAPES

CHAPTER 5 - WIRE OR RADIO COMMUNICATION

SUBCHAPTER H - COMMON CARRIERS

PART Ii - DEVELOPMENT OF COMPETITIVE MARKETS

Section 251. Interconnection

{a} General duty of telecommunications carriers
Each telecommunicatione carrier has the duty -

{1) to intercemnect directly or indirectly with the facilities and equipment
of other telecommunications carriers; and

(2) not to install network features, funcrions, or capabilities
that d¢ not comply with the guldelines and standards established
pursuant to section 255 of 256 of this title.

(b) Obligations of 2ll local exchange carriers
Each local exchange carrier has the following duties:

{1} Resale

The duty not to prehibit, and not to impose unreasonable or
discriminatory conditions or limitations on, the resale of its
telecommunications services.

{2) Kumber portability

The dury ro provide, to the extent technically feasible, number
portability in accordance with reguiremeants prescribed by the
Commission,

{3) pialing parity

The duty to provide dialing parity to competing providers of
telephone exchange service and telephone toll service, and the
duty to permit all such providers to have nondiscriminatory
access To telephone numbers, operator services, directory

assistance, and directory listing, with no unreagonable dialing
delaye.

[4) Access to rights-of-way
The duty to afford access to the poles, ducts, conduits, and
rights-of-way of such carrier to competing providers of

telecommunications gervices on rates, terams, and conditions that
are consistent with section 224 of this title.
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{8} Reciprocal compensation
The duty to establish reciprocal compensation arrangements for
the transport and termination of telecommunications.

{c} Additional cbligations of incumbent local exchange carriers
In addirion to the duties contained in subsecticn (b) of this
section, each incumbent local exchange carrier has the follewing
duties:

{1} Duty to negotiate

The duty to negotiate in goed faith in accordance with section
252 of this title the particular terms and conditions of
agreements to fulfill the duties described in paragraphs {1)
through (5} of subsection (b} of this section and this
subsection., The reguesting telecomminlications carrier alse has
the duty to negotiate in goed faith the terms and conditiong of
such agréeements.

(2} Interconnecticn . e

The duty to provide, for the facilities and equipment of any
requesting telecommunicationsz carrier, intercconnection with the
local exchange carrier's network -

(A} for the transmission and routing of telephone exchange
service and exchange access;

{B} at any technically feasible point within the carrier's
network;

(0} that is at least equal in gquality to that provided by the
local exchange carrier to itself or to any subsldiary,
‘affiliate, or any other party to which the carrier provides
interconnection; and

(D} on rates, terms, and conditions that are just,

reasonable, and nondiscriminatory, in accordance with the terms
and conditions of the agreement and the reguirementsz of this
section and section 252 of this tirle.

{3) Unbundled access

The duty to provide, tc any requesting telecommunications

carrier for the provision of a relecommunications service,
nondiscriminatory access to network elements on an unbundled
basis at any technically feasible point on rates, terms, and
conditjons that are jugt, reasonable, and nondiscriminataory in
accordance with the terms and conditions of the agreement and the
requirements of this section and section 252 of this title. An
incumbent local exchange carrier shall provide such unbundled
network alements in a manner that allows requesting carriers to
combine such elements in order to provide guch telecommunications
service,

(i) Resale -

The duty -
(A) to offer for resale at wholesale rates any telecommunications service
that the carrier provides at retail to subscribers who are not
telecommunications carriers; and
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{8) not te prohibir, and not to impose unreasonable or
diseriminatory conditions or limitations on, the resale of such
telecommunications servics, except that a State commission may,
consistent with regulations prescribed by the Commission under
thie section, prohiblt a reseller chat obtains at wholesale
rates a telecommunications service that is available at retvail
cnly to a category of subscribers from offering such service to
a different category of subscribers.

(5} Hotice of chanaes

The duty to provide reascnable public notice of changes in the
information necassary for the rransmission and routing of
sexvices using that local exchange carrier's facilities or
networks, as well as of any other changes that would affect the
interoperability of choge facilities and netuorks.

(8) Colloration

The duty to provide, on rateg, terms, and conditions that are
just, reasonable, and nondiscriminatory, for physical cellocation
of equipment necessary for interconnection or access to unkhundled
network elements at the premises of the local exchange carrier,
except that the carriery may provide for virtual collocation if
the local exchange carrier demenstrates te the State commisesion
that physical collocation is not practical for technical reasons
or because of space limitations.

{d}) Implementation
(3} In general
Within & months after February B, 1996, the Commission shall
complere all actions necessary to establish reculations to
implement the requirements of this section.

{2) Access standards
In determining what network elements ghould be made available
for purpeses of subsection (e} (3) of this section, the Commission
shall consider, at a minimum, whether -
(A) accens to such network elements ag are proprietary in
nature is necessary; and

(B} the failure to provide access to such network elements
would impair the ability of the telecommunications carrier
seeking access to provide the services that it seeks to offer.

{3) Preservation of State access regulations
In prescribing and enforcing regulations to implement the
requirements of this secticn, the Commission shall not preclude

the enforcement of any regulation, order, or policy of a State
commission that -

{A} establishes access and interconnection obligations of
local exchange carriers;

(8} is consistent with the raguirements of this section; and

{C) does not substantially prevent implementation of the
regquirements of this section and the purposes of this part.
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{e)] Numbering administration

{1) Commission authority and jurisdiction

The Commission shall create or designate one or more impartial
entities to administer Telecommunications numbering and to make
auchk numbers available on an equitable basis. The Commission
shall have exclusive jurisdiction over those portions of the
North American Numbering Plan that psrtain to the United States.
¥Wothing in this paragraph shall preclude the Commission from
delegating to State commissions or other entities all ox any
portion of such jurisdiction.

(2) Costs

The cost of ectablishing telecommunications numbering
administration arrangements and number portability shall be borne
by all telecommunications carriers on a competitively neutral
basis as determined by the Commission.

{3} Universzal emergency telephone numbey e

The Commission and any agency or entity to which the Commission
has delegated authority under this subsection shall designate
g-1-1 as the universal emergency telephone number within the
United States for reporting an emergency to appropriate
auvtharities and reguesting assistance. The designation shall
apply to both wireline and wireless telephone service. In making
the designation, the Commission (and any such agency or entity)
shall provide appropriate transition periods for areas in which

. 5-1-1 is net in nse as an emergency telephone number on Cctober
26, 19359,

(f) Exemptions, suspensions, and madifications

(1) Exemption for certain rural telephone companies
(A) Exemptiocn
Subsection (¢} of this section shall not apply to a rural
telephone cempany until (i) such company has received a bona
fide reguest for interconncection, serviees, or network
elements, and {ii) the State commission determines {(under
subparagraph (B)) that such regquest is not unduly economically
burdensome, is technically feaaible, and is consistent with
section 254 ¢f this ritle (other than subsections (b) {7} and
{c) (1} (D} thereof}.

(B) State termination of exemption and implementation schedule

The party making a bona fide reguest of a rural telephone

company for intercennection, serxrvices, or network elements

shall submit a notice of its reguest to tfhe State commission.

The State commission shall conduct an inguiry for the purpose

of determining whether to terminate the exemption under

gubparagraph (A). Within 120 days after the State commiesion

receives notice of the reguest, the State commission shall

terminate the exemption if the request is not unduly economically
burdensomg, is technically feasible, and is consistent with section 254
of this title (other than subsections (b)Y (7) and {¢) {1} {D} thereof).
Upon termination of the exempticon, a State commission shall establish an
implementation schedule for compliance with the reguest that is
congistent in Lime and manner with Commission regqulations,
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(T) Limitation onh exemption

The exemption provided by this paragraph shall not apply with
respect Lo a reguest under subsection (¢} of this section from
a cable operator providing video programming, ané seeking to
provide any telecommunications service, in the area in which
the rural telephone company provides video programming. The
limitation contained in this subparagraph shall not apply to a
rural telephone company that is providing video programming on
Febrvary 8, 1996.

{2) Suspensiona and modificaticns for rural carriers

Ak local exchange carrier with fewer than 2 percent of the
¥ation's subscriber lines installed in the aggregate natjonwide
may petition a State commission for a suspension or medification
of the application of a reguirement or regquirements of subsecticn
() or {¢} of this section to telesphone exchange gervice
facilities specified in such petition. The State commisgion
shall grant such petition to the extent that, and for such
duration ag, the State commission determines that such suspension
or modification -

(R} is necessary -

{i} te avoid a significant adverse econcmic impact on users
of telecommunications sexvices generally;

{ii}) to avoid imposing a reguirement that is unduly
economically burdensowme; or

(iii) to avoid imposing a requirement that is technically
infeasible; and

(B} is consistent with the public interest, convenience, and necessity.

The State commission shall act upon any petition filed under this
paragraph within 180 days after receiving such petition, TPending
such action, the State commission may susSpend enforcement of the
regquirement or reguirements to which the petition applies with
regpect to the peticioning carrier ¢r carriers.

{g} Continued enforcement of exchange access and interconnection
requlrements

©n and aftey February 8, 1896, each local exchange carrier, to

the extent that it provides wireline services, shall provide
exchange acecess, information access, and exchange services for such
access to interexchange carriers and information service providers
in accordance with the same equal access and nondiseriminatory
interconnection restrictions and obligations {including receipt of
compensation) that apply te such carrier on the date immediately
preceding February 8, 1996, under any court order, consent decres,
or regulation, order, or policy of the Commission, until such
restrictions and obligations are explicitly superseded by
regulations prescribed by the Commission after February 8, 1996.
buring the period beginning on February 8§, 1966, and until such
restrictions and ohligations are so superseded, such restrictions

and obligations shall be enforceable in the same manner as regqulations of the

Commission.
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() **Incumbent local exchange carrier'' defined

(1) Definition
For purpeses of this section, the term ®'incumbent local

exchange carrier’' means, with respect to an area, the local
exchange carrier that -
(A on February 8, 1596, provided telephone exchange service
in such area; and

{B) {i) on Pebruary B, 15%6, was deemed to be a member of the
exchange carrier asgsociation pursuant to section 69.601{b) of
the Commission‘’s regulations (47 C.F.R. €9.601(b)); or

(ii) is a person aor entity that, on or after February 8,
1998, became a successor or assign of a member described in

clause (i).

(2} Treatment of comparable carriers as incumbents
The Commismsion may, by wule, provide for -she treatment of a
local exchange carrier {or class or category therecf} as an
incumbent local exchange carrier for purposes of this section if

(A) such carrier occupies a pesition in the market for
telephone exchange service within an area that is comparable to
the position occupied by a carrier degeribed in paragraph (1);

{B) such carrier has subptantially replaced an incumbent
local exchange carrier described in paragraph {i); and

{C) such treatment is consistent with the public interest,
tonvenience, ang necessity and the purposes of this section.

{1} Savings provision
Nothing in this section shall be construed to limit or otherwise

affect the Commission's authority under section 201 of this title

Add.A-8



United States Code

TITLE 47 - TELEGRAPHS, TELEPHONES, AND RADIOTELEGRAPHS

CHAPTER 5 - WIRE OR RADIO COMMUNICATION

SUBCHAPTER [ - COMMON CARRIERS

PART 1l - DEVELOPMENT OF COMPETITIVE MARKETS

Section 252. Procedures for negotiation, arbitratian, and approval of agreements

(a} Agreecments arrived at through negotiation

{1} Voluntary negotiations

Upon receiving a request for interconnection, services, or

network elements pursuant te section 251 of this title, an

incumbent lecal exchange carrier way negotiate and enter into a

binding agreement with the requesting telacommupicaticns carrier

or carriers without regard to the standards set feorth in

subsections {b) and {c} of section 251 of this title. The

agreement shall include a detailed schedule of itemized charges

for interconnection and each gervice or network element included

in the zgreement. The agreement, inciuding any interconnection
. agreement negotiated before February 8, 1596, shall be submitted

to the State commission under subsection {e) of this section.

{2} Mediation

Any party negotiating an agreement under this section may, at

any point in the negotiation, ask a State commission to

participate in the negotiation and to mediate any differences

arising in the course of the negotiation. ’

{b} Agreements arrived at through compulsory arbitratica

() Arbitration

During the pericd from the 135th tc the 1g0th Zay (inclusive)

after the date on which an incumbent local exchange carrier

receives a request for negotiartion under this section, the

carrier or any other party to the negotiation may perition a

State commission to arbitrate any open issues.

{2) Duty of petiticner

{A} A party that petirions a State commission under paragraph {1}

shall, at the same time as it submits the petition, provide

the State commission all relevant documentation concerning -

{i} the unresolved isgaues;

{1i) the pesition of each of the parties with respect to
those isgues; and

(1ii} any other issue discussed and resolved by the parties.

{B) A party petitioning a State commission under paragraph{l) shall
provide a copy of the petition and zny documentation to the other party
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or parties pot Iater than the day on which the State
commission receives the petivion.

{3} Cpportunity to respond

A non-petitioning party to a negotiation under this section may
respond to the other partyfs petition and provide such additional
information as it wishes within 25 days after the State

commigasion receives the petrition.
{4) Action by State commission

{(A) The State commission ghall limit ics consideration of any

petition under paragraph (1) (and any response thercto) te the
iassues set forth in the petition and in the response, if any,

filed under paragraph {3}.

{B} The State commission may reguire the petitioning party and
the responding party to preovide such information as may be
necessary for the State commission to reach a decision on the
unresolved issues. If any party refuses or fails unreascnably teo
respond on a timely basis to any reasonable reguest from the
Stare commission, then the State commission may proceed on the
basis of the best information available to it f£rom whatever
source derived.

{C) The State commission shall reselve each issue set forth in
the petition and the response, if any, by imposing appropriate
conditions as reguired to implement subsection {¢} of this
section upon the parties to the agreement, and shall conclude the
resolurion of any unrescolved issues not later than 9 months after
the dare on which the lorcal exchange carrier received the request

undeyr thig pection.

{5} Refusal to negotiate

The refuzal of any other party to the negotiation to

parcicipate further in the negotiations, to fooperate with the
‘State commission in carrying out its function as an arbitrator,
or to continue to negotiate in geod faith ir the presence, or
with the assistance, of the State commission shall be considered
a failure to negotiate in good faith.

(¢} Standards for arbitration

In resolving by arbitration under subsection (b) of this section
any open issues and imposing conditione upon the parties to the
agreement, a State commission shall -

{1) ensure that such resoclution and conditions meet the
requiremente of section 25: of this title, including the
regulations preseribed by the Commisslon pursuant to section 251

of this title;

{2} establish any races for interconnectien, sgervices, or
network elements according to subsection {d) of this section; ang
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{3} provide a schedule for implementation of the terms and
conditions by the parties to the agreement.

(d) Pricing standards

{1) Interconrection and network element charges

Determinations by a State commission of the just and reascnable
rate for the interconnection ¢of facilities and equipment for
purposes of subsection (¢} {2) of section 251 of thie title, and
the just and reascnable rate for network elements for purposes of
subgection (¢} {3} of zuch section -

(A) shall be -
{i) baged on the cost (determined without reference to a
rate-of-return or other rate-based proceeding) of providing
the interconnecticn or network element {whichever is
applicable), and

(i1} nondisecriminatory, and
(B} may include a reasonable profit.
{2) Charges for transport and termination of traffic

{A) In general

¥or the purposes of compliance by an incumbent local exchange
carrier with section 2511b) {3) of this title, a State
commission shall not consider the terme and conditions for
reciprocal compensation to be just and reasonable unless -

{1} such terms and conditions provide for the mutual and
reciprocal recovery by each carrier of costs associated with
the trangport and terminaticn on each carrier’s netwerk
facilities of ¢alls that eriginate on the network facilivies
of the other carrier; and

(i1} such rerms and conditions determine such costs on the
basis of a reasonable approximation of the additional costs
of terminating such calls.

{8) Rules of constructicn
This paragraph shall not be construed -

{i} to preclude arrangements that afford the mutual
recovery of coste through the offsetting of reciprocal
obligations, including arrangements that waive mutual
recovery {such as billi-and-Xeep arrangements); or

{ii} to authorize rhe Commissien or any Stake commission te
engage in any rate regulation proceeding to establish with
particularity the additional costs of transporting or
terminating calls, or to reguire carriers to mainrain records
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with respect to the additional costs of such calls.

{3) ¥holesale prices for telecommunications services
For the purposes of gection 28i(c} (4} of this title, a State
commisnion shall determine wholesale rates on the basis of retail
rates charged to subacribers for the telecommunications service
requested, excluding the portion theresof attributable to any
warketing, billing, collection, and other costs that will be
avcided by the local exchange carrier.

{e) Approval by State commiszion

{1} Approval required

hny interconnection agreement adopted by negotiation or
arbitraticon shall be submitted for approval to the State
commigsion. A State commission to which an agreement is
submitted shall approve or reiect the agreement, with written
findings as to any deficiencies.

{2} Grounds for rejection
The State commission may only reject -

{A) an agreement {or any portion thereof} adopted by
negotiation uwnder subsection (a} of this section if it finds
that -

{i} the agrecment {(or portion thereof) discriminates
. &gainst a telecommunicaticns carrier not a party to the
agreement; or

(ii} the implementation of such agreement or portion is not
censistent with the public interest, convenience, and
necessity; or

(Bl an agreement (or any portion thercof} adopted by
arbitration under subsection (b} of this section if it finds
that the agreement deoes not meef the requirements of section
251 of this title, including the regulations prescribked by the
Commission pursuant £o section 251 aof this title, or the
standards set forth in subsection {d) of this section.

(3) Preservation of auvthority

Notwithstanding paragraph {(2), bulb subject to section 253 of
this title, nothing in this sectioa shall prohibit a State
commissicon from establiching or enforcing other requirements of
State law in its review of an agreement, including requiring
compliance with intrastate telecommunications service guality
standards or requirements.

{4) schedule for decision

If the State commiscion does not act to approve or reject tha
agreement within 90 days after submission by the parties of an
agreement adopted by negotiation under subsecticn {a) of this
section, or within 30 days after submission by the parties of an
agrecment agdopted by arbitration under subsection (b) of this
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section, the agreement shall he deemed approved. No State court
shall have jurisdiction to review the action of a State
commission in approving or rejecting an agreement under this
section.

(5} Commipsion to act if State will not acc

if a State commission fails to apt te carry out its
responsibility under this section in any proceeding or other
matter under this section, then the Commission shall issue an
order preempting the State commission's jurisdiction of that
preoceeding or matter within 90 days after being notified {or
taking notice) of such failure, and shall agsume the
responsibility of the State commission under this section with
respect to the proceeding or matter and act for the State
cemmimgsion.

(5) Review of State commission actions

- In a case in which a State fails to act as described in

paragraph {53), the proceeding by the Commisaion under such
paragraph and any judicial review of the Commission's actions
shall be the exclusive remedies for a State commission's failure
to act. In any case in which a State commission makes a
determination under this section, any party aggrieved by asuch
determination may bring am action in an appropriate Federal
district court te determine whether the agreement or statement
meets the reocuirements of section 251 of this title and this
section.

f) Statements of generally available terms

{1} In general

A Bell operating company may prepare and file with a State
comuission a statement of the terms and conditions that such
company generally offers within that State to comply with the
regquirements of section 251 of this title and the regulations
thereunder and the standards applicable under this section.

{2) State commiesion review

A State commission may not approve such statement unlegs such
statement complies with subsection {d} of this section and
section 281 of this title and the regulations thereunder. Except
aa provided in section 253 of this title, nothing in this section
shall prohibit a State commission from establishing or enforcing
cther requirements of State law in its review of such statement,
including requiring compliance with intrastate telecommunications
service quality standargds or requirements.

(3) Schedule for review
The State commission to which a statement is submitted shall,
net later than 60 days after the date of such submission -

{A) complete the review of such statehent under paragraph {2}

(including any reconsideration thereof}, unless the submitting
carrier agrees to an extention of the period for such review;
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or
{B) permit such statement to take effect.

{4} Authority to continue review

Paragraph (3) shall not preclude the State commission from
continuing to review a statement that has been permitted ro tzke
effect undey subparagraph (B} of such paragraph or from agproving
or digapproving such statement under paragraph (2}.

(5) Duty to negotiate not affected
The submission or approval of a statement under this subsection
shall not relieve a Bell gperating company of its duty to
negotiate the terms and cenditions of an agreement under section
251 of this title.
(g) Censclidation of State proceedings
Where not inconsgistent with the reguirements of this chaprer, a
State commission say, to the extent practical - consolidate
preceedings under sections 214(e), 251(f), 253 of this title, and
thig section in order to reduce administrative burdens on
telecommunications carriers, other parties to the proceedings, and
the State commission in carrying out its responsibilities under
this chapter. .

{h} Piling required

A State commission shall make a copy of each agreement approved
undexr subgection (e) of this section and each statement approved
under subgection (£} of this sectionm available for public
inspection and copying within 10 days after the agreement or
ptatement is approved, The State commission may charge a
reasonable and nondiscriminatory fee to the parties to the
agreement or to the party filing the statement to cover the costs
of approving and £filing such agreement or statement.

{i} Availability to other telecommunications carxiers

A local exchange carrier shall make available any

interconnecticn, service, or network element provided undexy an
agrecment approved under this section to which it is a party to any
other requesting telecommunications garrier upon the same terms and
conditions as thosce provided in the agreement.

(i) ?*Incumbent local exchange carrier’'' defined

For purposes of this section, the termm ''incumbent local exchange
carriert'' has the meaning provided in sectiom 251(h) of this title.
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TITLE 47--TRLECOMMUNICATION
CHAPTER I--FEDERAL COMMUNICATICONS COMMISSION (CONTINUED)
PART 51 - INTERCONNECTION--Table of Contents
Subpart I.- hdditional Obligations of Incumbent Local Exchange Carriers
Sec. 51.309 Uae ¢of unbundled network slements.

{2} Except as provided in Sec. 51.318, an incumbent LBC shall not
impoge limitations, restrictions, or reguirements on regquests for, or
the use of, unbundled necwork elements for the service a reguesting
telecommunications carrier seeks to offer.

{h) A requesting telescommunications carrier may not accesg an
unbundled network element for the sole purpose of providing non-
gualifying. services. ——

{c) A telecommunications carrier purchasing access fo an unbundled
natwork facility is entitled to exclusive use of that facility for a
period of time, or when purchasing access to a feature, function, or
capability of a facility, a telecommunications carrier is entitled to
use of that feature, functicn, or capabilivy for a period of time. A
telecomnunications carriexr's purchase of access to an unbundled network
element does not relieve the incumbent LEC of the duty to maintain,
rapaiy, cor replace the unbundled network element.

{d) A requesting telecommunications carrier that accesses and uses
an unbundled network element pursuant to section 251{c) {3) of the Act
and this part to provide a qualifying service may use the same
unbundled

network element to provide non-gualifying services.

{e¢} Except as provided in Sec. 51.318, an incumbent LEC shall
parmit a requesting telecommunications carrier to commingle an
unbundied
network element or z combination of unbundled network elements with
whalesale gervices obtained from an incumbent LEC.

(£} Upon reguest, an incumbent LEC shall perform the functions
necessary to commingle an unbundled network element or a combination of
unbundied network elements with one or wmore facilities or services that
z reguesting telecommunications carrier has obtained at wholesale from
an incumbent LEC.

{g) An incumbent LEC shall not deny access €0 an unbundled network
element or a combination of unbundied network elements on the grounds
that one or more of the elements:

{1} Iz connected to, attached to, linked to, or combined with, a
facility or service obtained from an incumbent LEC; or

{2} Shares part of the incumbent LEC!s network with access servicges
or inputs for non-gualifying services.
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TITLE 47~-TRLECOMMUNICARTION
CHAPTER 1--FEDERAL COMMUNICATIONS COMMISSICON (CONTINUED)

PART 51 - INTERCONNECTION--Table of Contenta

Subpart D - Additional Obligestions of Incumbent Local Exchange Qarxieus

Sec. 51.31¢ Conversion of unbundled nerwork elements and services.

{a) Upen request, an incumbent LEC shall) convert a wholesale
service, or group of wholesale services, to the equivalent unbundied
netwerk element, ox combination of unbundled network elements, that is
available to the reguesting telecommunications carrier under section
251{c) (3} of the Act and this part.

{b} An incumbent LEC shall perform any conversion from a wholesale
servige or group of wholesale services to an unbundled network element
or combination of unbundled network elements without adversely
affecting the service gquality perceived by the requedting
telecommunications carvier's end-usery sustomer,

{¢) Except as agreed to by the parties, an incumbent LEC shall not
impose any untariffed termination charges, or any disconnect fees, re-
conrnect fees, or charges associated with establishing a service for the
firat time, in connection with any conversion between a wholasale
service or group of wholesale services and an unbundled network element
or combination of unbundled network elements.

(65 FR 52254, Sept. 2, 2003]
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TITLE 47~ ~TELECOWCATIOE!
CHAPTER I--FEDERAL COMMUHNICATIONS COMMISSION (CONTINUDED)
PART 51 - INTERCONNECTION--Takle of Contents
Subpart D - Additional Obligations of Incumbent Local Exchange Carxlers

Saec. 51.318 Eligibility criteria for access to certain unpundled
network elements.

{a) Except as provided in paragraph (b) of this section, an
incumbent LEC ghall provide access to unbundled network elements and
combinations of unbundled network elements without regard te whether
the requesting telecommunications carrier seeks access to the elements
to astablish a new circouit or to convert an existing circuit from a
service to unbundled network elements.

(b} An incumbent LEC need not provide access to an unbundled DS1
loop in compination, or comningled, with a dedicated DSY transport or
dedicated DS3 transport facility or service, or to an unbundied BS3
loop in comdbinartion, or commingled, with a dedicared DS transport
facility or service, or an unbundled dedicated DS1 cransport facility
in combination, or commingled, with an unbundled DPS1 loop or a NSt
channel termination service, or to an unbundled dedicated DS3 transport
facility in cowbination, or commingled, with an unbundled DS1 loop or a
DS1 channel termination service, or toc an unbundled DS3 loop or & DS3
chamnel termination service, unless the reguesting telecommunications
carxier certifies that all of the following conditions are met:

{1) The requesting telesommunications carrier has received state
cervification to provide local voice gervice in the area being served
or, in the absence of a state certification requirement, has complied
with registration, tariffing, filing fee, or other regulatory
requirements applicable to the provision cf local voice service in that
area.

(2) The following criteria are gatisfied for each combined circuit,
inciluding each D51 gircuit, each DS1 enhanced extended link, and each
DSl-equivalent circuit on a D83 enhanced extendad link:

(i} Bach circuit to be provided to each customey will be agsigned a
local number pricr to the provision of service owver that circeunit;

tii) EBach bSl-eguivalent circuit on a DS2 enhanced extended link
must have 1ts own local number assignmenc, go that each D83 must have
at least 28 local voice numbers assigned to it;

(114} RBach circuit o be provided to each customer will have 911 or
E911 capability prior to the provision of gervice over that circuit;

{iv} Each circuit to be provided to each custemer will terminate in
a collocation arrangement that weets the yegulrements of paragraph {c) -
of this section;
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{vl Bach circuit te be provided to each customer will be served by
an interconnection trunk that meets the requirements of paragraph (d)
of thig gection;

{vi} For each 24 DS1 enhanced extended links or other facilities
having equivalent capacity, the requeating telecommunications carrier
will have at least one active DS1 local service interconnection trunk
that meets the regquirements of paragraph {d) of this section; and

{vii} Bach circuit to be provided toe each customey will he served
by a switch capable of switching local veice traffic.

{c) A collocation axrangement meets the regquiremants of this
paragraph if it is:

{1} Established pursuant to gsection 251{c) (6} of the Ahect and
located at an incumbent LEC premises within the same LATA as the
customer's premises, when the incumbent LEC is not the collecator; and

{2) Located at a third party's premises within the same LATA as the
customer's premises, when the incumbent LEC is the collocator.

(d) An interconnection trunX meets the requirements of thig

paragraph if the requesting telecqmmunications carrier will transmit

the calling party’s number in connection with calls exchanged over the
trunk,

. [68 FR 52295, Sept. 2, 2003, as amended at 68 FR §4000, Nov. 12, 2003]
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TITLE 47--TELECOMMUNICATION
CHAPTER I--FEDERAL COMMUNICATIONS COMMISSION {CONTINUED)
PART 5% - INTERCONNECTION--Table of Contents
Subpart P - Additional Obligations of Incumbent Local Exchanga Carriers
Sec. 51.319% Specific unbundling requirements.

{a) Local loops. An incurkent LEC shall provide a reguesting
telecommunications carrier with nondiscriminatory access to the local
loop on an unbundlied basis, in accordance with sectien 251{c) {3} of the
Act and this part and as set forth in paragraphs (&) (1) through {a) {9}
of this section. The local loop network element is defined as a
transmission facility between a distribution frame (or its equivalent)
in an incumbent LEC central office and the loop demarcation point at an
end-uger customer premises. This element includes all features,
functions, and capabilities of such transmission facilicy, including
the network interface device. It also includes all ele¢tronics,
optronics, and intermediate devices (including repeaters and load
coils}) used to establish the transmission path to the end-user customer
premises as well as any inside wire owned or controlled by the
incumbent LEC that is part of that transmission path.

{1} Copper loops. An incumbent LEC shall provide a reguesting
telecommunications carrier with nondiscriminatory access to the copper
loop on an unbundled basis. A copper loop i5s a stand-alone local loop
comprised entirely of copper wire or cable. Copper loops ineclude twe-
wire and four-wire analeg voice-grade copper loops, digital copper
loops {(e.g., DS0s and integrated services digital network lines), as
well as two-wire and four-wire copper loops conditioned to transmit the
digital signals needed to provide digital subscriber line services,
regardless of whether the copper loops are in service or held as
spares. The copper loop inrcludes attached electronics using time
division multiplexing technology, but does not include packet switching
capabilities ap defined In paragraph {a){2){i} of this section. The
availability of D331 and D83 copper loops is subject to the reguirementsg
of paragraphs {a}{s)and {a) {5} of this section.

{i) Line sharing. Beginning on the effective date of the
Commission's Triennial Review Order, the high freguency portion of a
copper loop shall no longer be required to be provided as an unbundled
network elemant, subject to the transitional line sharing conditions in
paragraphes (a) {1) {i) (A} and (a) (1} (i} {B) of this section. Line sharing
is the process Dy which 2 requesting telecommunitations carrier rovides
digital subscriber line gervice over the same copper loop that the
incumbent LEC uses to provide voice service, with the incumbent LEC
using the low frequency portion of the leop and the reguesting
telecommunications carrier using the high freguency portion of the
loop. The high frequency portion of the loop consists of the frequency
range on the copper loop above the range that carries analog cireuit-
switched voice transmissions. This porxtion of the loop includes the
features, functions, and capabilities of the loop that are used to
establishk a complete transmission path onm the high freguency ranga
between the incumbent LEC's distridution frame (or its equivalent) in
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its central office and the demarcaticon peint at the end-user customer
premiges, and includes the high frequency portion of any inside wire
owned or controlled by the incumbent LEC.

(A) Line sharing custemers before the effective date of the
Commisgicn's Triennial Review Order. An incumbent LEC ghall provide a
requesting telecommumications carrier with the abilivy to engage in
line sharing over a copper lpop where, pricr to the effective date of
the Commission's Triennial Review Order, the reguesting
Telecommunications carrier began providing digital subscriber line
gervice te a particular end-uger customer and has not ceased providing
digital subscriber line service to that customer. Until such end-user
customer cancels or otherwise disceontinues its subscription to the
digital subscriber line service of the requesting telecommunications
carrier, or its successor or assign, an incumbent LEC shall continue to
provide access to the high freguency portion of the loop at the same
rate that the incumbent LEC charged for such access prior to the
effective date of the Commisgion*s
Triennial Review Order.

(B} Line sharing customers on or after the effegtive dare of the
Commission's Triennial Review Order. An incumbent LEC shall provide a
requesting telecommunications carrier with the ability te engage in
line gharing over a copper logp, between the effective date of the
Commission's Triennial Review Order and three years after that
cffective date, where the reguesting telecommunications carrier began
providing digital subscriber line service to a particular end-user
customer on or before the date cone year after thaft effective date.
Beginning three vears after the effective date of the Commission's
Triennial Review Order, the incumbent LEC is no longer reguired to
provide a regquesting telecommunications carrier with the ability to
engage in line sharing for this cnd-user customer or any new end-user
customer. Between the effective date of the Commiszsion's Triennial
Review Order and three yvears after that effective date, an incumbent
LEC shall provide a reguesting telecommunications carrier with access
to the high freguency portion of 2 copper locp in order to serve line
sharing customers obtained between the effective date of the
Comminsion's Trienpnial Review Order and cne year after that effective
date in the following manner:

{1} During the first year following the effective date of the
Commission's Triennial Review Order, the incumbent LEC shall provide
access to the high freguency portion of a copper locp at 25 percent of
the state-approved monthly recurring rate, or 25 percent of the monthly
recurring rate set forth in the incumbent LEC's and reguesting
telecommunications carrier's interconnection agreement, for access to a
copper loop in effect on that date.

{2) Beginning one year plus cne day after the -effective date of the
Commission's Triennial Review Order until two years after that
effective date, the incumbent LEC shall provide access to the high
freguency porticn of a copper loop at 50 percent of the state-approved
monthly recurring rate, or 50 percent of the monthly recurring rate et
forch in the incumbent
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LEC's and reguesting telecommunications Carriexr’s interconnection
agreement, for access to a copper loop in effect on the effective date
of the Commission‘s Triennial Review Order.

(3} Beginning twoc years plus one day after effective date of the
Commigsion's Triennial Review Order until three years after that
effective date, the incwnbent LEC shall prowvide accdess to the high
frequency portion of a copper loop at 75 percent of the state-approved
monthly recurring rate, or 75 percent of the monthly recurring rate set
forth in the incumbent LEC's and reguesting relecommunications
carrier's interconnection agreement, for access to a copper loop in
effect on the effective date of the Commission's Triennial Review
order.

{i1) YLine spliftting. An incumbent LEC shall provide a regquesting
telecommunications carrier that obtains an unbundled copper loop from
the incumbent LEC with the ability to engage in line splitting
arrangements with ancther competitive LEC using a splitter collocated
at the central office where the loop terminates into a distribution
frame or its equivalent. Line spilitting is the procese in which one
competitive LEC provides narrowband veoice service gover the low
frequency portion of a copper loop and a secend competitive LEC
provides digital subscyiber line service over the high frequency
portion of that same locp.

{A} An incumbent LEC's obligation, under paragraph {a) {l) (ii} of
this sectiocn, to provide a requesting telecommunications carrier with
the ability to engage in line splitting applies regardless of whether
the carrier providing voice Service provides its own switching or
obtains local circuit switching as an unbundled network element
pursuant to paragraph (d) of this section.

{B) An incumbent LEC rmust make all necegsary network modifications,
ipeluding providing nendiscriminatory acgess to operations support
systems necesaary [or pre-ordering, ordering, provisioning, maintenance
and repair, and billing for loops used in line splitting arrangements.

(iii) Line conditicning. The incumbent LEC shall condition a copper
loop at the request of the carrier seeking access to a copper loop
under paragraph (al (1) of this section, the high freguency portion of a
copper loop under paragraph {a) (1) {i) of this section, or a copper
subloop under paragraph {b) of this section to ensure that the copper
loop or cepper subloop is suitable for providing digital subscriber
line services, including those provided over the high frequency portion
of the copper loocp or copper subloop, whether or not the incumbent LEC
offers advanced services to the egnd-user customer en that copper loop
or cepper subloop. If the incumbent LEC seeke compensation from the
requesting telecowmunications carrier for line conditioning, the
requesting telecommunications carriex has the option of refusing, in
whole or in part, to have the line conditioned; and a requesting
telecommunications carrier's refusal of some or all aspects of line
conditioning will not diminish any right it may have, under paragraphs
{a} and {b) of this section, to access the copper loop, the high
freguency portion of the copper loop, or the copper subloop.
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{3} Line conditicning iz defined as the removal from a copper loop
or copper subloop of apy device that could diminish the capability of
the locp or subloop to deliver high-speed ewitched wireline
telecommunications capability, including digital subscriber line
service. Such devices include, but are not limited to, bridge taps,
load coils, low pass Tilters, and range extendexrs.

(B} Incumbent LECs shall recover the costs of line conditioning
from the requesting telecommunications carrier in accordance with the
Commission's forward-looking pricing principles promuloated pursuant to
gection 252(d) {1) of the Acr and in compliance with rules governing
nenrecurring costs in Sec. 51.507(e).

{C} Inscfar as it is technically feaxzsible, the incumbent LEC shall
test. and report troubles for all the features, functions, and
capabilities of conditioned copper lines, and may hot restrict its
testing to voice transmission only.

(P} Where the requesting telecommunicavions carrier is seeking
Zccess to the high frequency porrtion of a copper loop or copper subloop
pursuant to paragraphs {a) or (b} of this section angd the incumbent LEC
ciaims that conditioning that loop or subloep will significantly
degrade, as defined in Sec. 51.233, the voiceband services that the
incumbent LEC is currently providing over that leop or sublocp, the
incumbent LEC must either:

{i) Locate another copper loop or copper subleop thar has been or
can be conditioned, migrate the incumbent LEC's veiceband service to
that loop or subloop, and provide the requesting telecommunications

carrier with access to the hich freguency portion of that alternative
leop or subloop; oOr

{2) Make a showing to the state commission that the original copper
leop or copper subloop cannot be conditioned without significantly
degrading voiceband services on that loop or sublcoop, as defined in
Sec. 5%.233, and that there is no adjacent or alternative copper loop
or cocpper subloop available that can be conditioned or te whieh the

end-user customer's voiceband service can be moved to enable line
sharing.

(&) 1f, after evaluating the incumbent LEC's showing ungder
paragraph (a) (1) (iii) (P} (2} of this section, the state commission
concludes that a copper loop OY copper subloop cannct be conditicned
without significantly degrading the voiceband gervice, the incumbent
LEC cannot then or subsequently condition that loop or subloop to
provide advanced services to its own customers without first making
available to any requesting telecommunications caxrier the high
frequency portion of the newly conditieonsd loop or subleoop.

Add. A-22



{iv) Maintenance, repair, and zesting. (A} An incumbent LEC shall
provide, on a nondiscriminatory hasis, physical loop test access points
to a requesting telecomwunications carrier at the gplitter, through a
cross-connection to the requesting telecommunications carrier's
collecation space, or through a standardized interface, such ag an
intermediate distribution frame or a test access server, for the

purpose of testing, maintvalining, and repairing copper loops and copper
subloops.

{B) An incumbent LEC seeking to utilize an alrernavive physical
access methodology may request approval to de so from the state
commissicn, but must show that the proposed aiternative method is
reazonable and nondiscriminatery, and will not disadvantage a
requesting telecommunications carrier’s ability to perform leop or

.-BErVice testing, maintenance, or repair. . e

(v} Control of the loop and splitter functionality. In situvations
where a requesting telecommupnications carrier is obtaining access te
the high frequency portion of a copper loop eithér through a line
sharing or line splitting arrangement, the incumbent LEC may maintain
control over the loop and splitter eguipment and functicns, and shall
provide to the requesting telecommunications carrier loop and splitter
functionality that is compatible with any transmission technolegy that
the requesting telecommunications carxier seeks to deploy using the
high freguency portion of the loop, as defined in paragraph {a) (1) (1)
of this section, provided that such transmission technolegy is presumed
to be deployablie pursuant to Sec. 51.230.

{2} Hybrid loops. A hybrid leop is a local leop compesed of both
fiber optic cable, uzmually in the feeder plant, and copper wire or
cable, usually In the distribution plant.

{1) Packet switching facilities, features, functions, and
capabilities, An incumbent LEC is not regquired to provide unbundled
accesg to the packet switched features, functions and capabilities of
its hybrid loops. Packet switching capability is the routing or
forwarding of packets, frames, cells, or other data units basged on
address or other routing information contained in the packets, frames,
cells or other data units, and the functicns that are performed by the
digital subscriber lipe access multiplexers, including but not limited
to the abiliry to terminare an end-user customer's copper losp (which
includes both a low-band voice channel and a high-band data channel, or
solely a data channel); the ability to forward the voice channels, if
present, te a circuit switch or multiple circuit switches; the abilicy
ta extract data units fxrom the data chanpels on the lcops; ard the
ability to combine data units from multiple loops onto one or more
trunks connecting to a packet switch or packet switches,

{ii) Breadband serviges. When a requesting telecommunications
carrier seeks access to a hybrid loop for the provision of broadband
services, an incumbent LEC shall provide the reguesting
telecommunications carrier with nondiscriminatory access to the time
division multiplexing features, functions, and capabiliries of that

Add. A-23



hybrid loop, including DSl or P83 capacity {where impairment has been
found to exisr), on an unbundled basis to establish a complete

transmiscicn path between the incumbent LEC's central office and ar end
user's custemer wremises. This acecess shall include access to all
features, functions, and capabilities of the hybrid loop that are not
used to transmit packetized information.

{iii) Narrowband gervices. When a requesting telecommunications
carrier seeks access to a hybrid loop for the provision of narrowband
sexvices, the incumbent LEC may either:

{A} Provide nondiscriminatory access, on an unbundled basis, to an
entire hybrid loop capable of voice-grade service {i.e., equivalent to
D50 capacity), using time division multiplexing technology; or

{B! Provide nondiscriminatory access to a spare lome-yun copper

. loop serving that customer on an unbundled basis. . - e

{3) Fiber-to-the-home lcops. A fiber-to-the-home loop is a local
loop consisting entirely of fiber optic cable, whether dark or lit, and
serving an end user's customer premises.

{1y New builds. An incumbent LEC is not reguired to provide
nondiscriminatory access to a fiber-to-the-home loop on an unbundled
basis when the incumbent LEC deploys such a loop to an end user's

customer premises that previously has not been served by any loop
facility.

(i1} Overbuilds. An incumbent LEC is not reguired co provide
nondiscriminatory access to a fiber-to-the-home logp on an unbundled
basis when the incumbent LEC has deploved such a loop parallel to, or
in replacement of, an existing copper leoop facility, except that:

{A} The incumbent LEC must maintain the existing copper loop
connected to the particular customer premises after deploying the
fiber-to-the-home loop and provide nondigscriminateory access to that
coprer loop on an unbundled basis unless the incumbent LEC retires the
copper loop pursuant to paragraph {a) (3} (1i1i} of this gection.

{B} An incumbent LEC that maintains the existing copper loop
pursuant to paragraph {a)(3) {ii}{A) of this section need not incur any
expenges to ensure that the existing copper lcop remains capable of
transmitting signals prior to receiving a request for access pursuant
to thac paragraph, in which case the incumbent LEC shall restore the
copper loop to gerviceable condition upoen regquest.

(C) An incumbent LEC that retires the copper loop pursuant to
paragraph (a) (3} (iii) of this section shall provide nondiscriminatorv
access to a 64 kilobits per second transmission path capable of voice
grade service over the fiher-to-the-home loop ofi an unbundled basis.

tiii) Retirement of copper loops Or copper sublecps. Prior to
retiring any ceppexr loop or copper subloop that has been replaced with
a fiber-to-the-heme loogp, an incumbent LEC must comply with:

{A} The network disclosure reguirements set forth in section
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251{c) (5} of the Act and in Sec. 51.325 through Sec. 51.32%; and

{B) Any applicable state requirements.

{4} DSl loops.

{1} An incumbent LEC shall provide a regquesting telecomminications
carrier with nondigeriminatory access to a DS1 lecop on an unbundled
basis except where the state commission has found, through application
of the competitive wholesale facilities trigger in paragraph (a} (4} (ii)
of this section, that regquesting telecommunications carriers are not
impaived without access to a DS1 loop at a specific customer locatiom.
A DS1 loop is a digital local loop having a total digital signal speed
of 1.544 megabytes per pecond. DS loops include, but are not limicted
to, two-wire and four-wire copper loops capable of providing high-bit
rate digital subgeriber line services, including T1 services.

(ii) Competitive wholesale facilities trigger for DSl loops. A
state commission shall find that a requesting telecommunications
carrier is not impaired without access to a DS1 loop at a specific
customer location where twe or more competing providers not affiliated
with each other or with the incumbent LEBC, including intermodal
providers of service comparable in quality to that of the incumbent
LEC, each satisfy the conditions in paragraphs (a) {4){ii) {(a) and
{a) (4) {ii) (B} of thig section:

{A) The competing provider has deployed ics own DS1 faciliries, and
cffexs a DS1 loop over its own facilities on a widely available
wholesale bagis to other carriers desiring to sexrve customers at that
location. For purposes of this paragraph, the competing provider's DSI
facilities may use dark fiber faclilities that the competing provider
has obtained on an unbundled, leased, or purchased basis If it has
attached its own optronics to activate the fiber.

{B) The competing provider has accefs o the entire customer
location, inciuding each individual unit within that location.

{5) D83 loops. Subject to the cap in paragraph iz}l is) (1ii), an
incumbant LEC shall provide a requesting telecommunications carrier
with nondiscriminatory agcess to a DS3 loop on an unbundled basis
except where the state commission has found, through application of
either paragraph {a) {5} (i) of this section or the potential deployment
analiyesis in paragraph {a){5) {11} of this section, that requesting
telecemmunications carriers are not impaired without access to a DS}
loop at a specific customer location. A DS3 loop is a digital local
loop having a total digital signal speed of 44.736 megabytes per
second.

{1} Triggers for DS3 loops. A state commission shall find that a
requesting telecowmmunications carrier is not impaired without access to
unbundled D23 loops at a specific customer lacation where twe or mors
competing providers not affiliated with each other or with the
incumbent LEC, including intermodal providers of service comparable in
guality ro thar of the incumbent LEC, patisfy elther paragraph
{a} (5} {1} (A} or paragraph (a}{5){i){B) of this section:
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{A} Self-provisioning trigger for BS3 loops. To sariasfy this
trigger, a state commission must find that each compering provider has
either deployed its own DS3 facilities at that gpecific customer
location and is serving customers via those facilities at that
locaticn, or has deploved DS3 facilities by attaching its own ogtronics
to activate dark f£iber transmission facilities obtained under a long-
term indefeasible right of use anéd is serving customers via those
facilities at that location.

{8} Competitive wholesale facilities trigger for DS2 loops. To
satisfy this trigger, a state commission must find that each cemperting
provider savisfies the conditions in paragraphs (a) (5} (1) (B) (1} and
{a) (5} (i) {B) (2} of this secticn.

{1} The competing provider has deployed its own DS3 facilities, and
offers a DS3 loop over jits own facilities on a widely available
wholgsale basis to other competing providers seeking te serve customers
at the specific customer location. Por purposes of this paragraph, the
competing provider®s DS3 facilities may use dark fiber facilities that
the competing provider has obtained on an unbundled, leased, ox

purchased basis if ir has attached its own optronics to activate the
fiber.

{2} The competing provider has access to the entire customer
location, including each individual unit within that lorcation.

{ii) Potential deployment of DS3 loops, Where neither trigger in
paragraph (a){5){i] of this section is satisfied, a state commissicn
shall consider whether eother evidence shows that a regquesting
telecomminications carrier is not impaired without access to an
upbundled DS3 loop at a specific customer location. To make this
determination, a state must consider the following factors: evidence of
alternative loop deployment at that lacation; local engineering costs
of building and utilizing transmigsion facilities; the cost of
underground or aerial laying of fiber or copper; the cost of eguipment
needed for transmission; installation and other necessary costs
involved in serting up service; local topography such as hills and
rivers; availabilivy of reasonable access to rights-of-way; building
access restrictions/costs; and availlability/feasibility of similar
qualitry/reliability alternative transmission technologies at that
particular loccaticon, '

{iii} Cap on uvnbundled D53 circuits. A reguesting
telecommunications carrier may obtain a maximum of two unbundled DS2
loops for any single customer loration where DE83 loops are available as
unbundled lcops.

{6} Dark fiber lcops. An incumbent LEC shall provide a reguesting
telecommunications carrier with nondiscriminatery access to a dark
fiber lcop on an unbundled basis except where 2 state commission has
found, through application of the self-provisioning trigger in
paragraph (a) (6) {i} of this section or the petential
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deployment analysig in pavagraph {a) {6} {ii) of this section, that
requesting telecommunications carriers are not impaired without access
to a dark fiber loop at a specific customer location. Dark fiber is
fiber within an existing fiber aptic cable that has not yet been
activated through optronics to render it capable of carrying
communications services.

(i} Self-provisioning trigger for dark fiber loops. A state
commission shall find that a reguesting telecommunications carxier is
not impaired without access to a dark fiber Icop at a speciiic custeomer
location where two or more competing providers not affiliated with cach
other or with the incumbent LEC, have deployed their own dark fiber
facilities at chat specific customexy location. For purposes of making
this detexrmination, 2 competing provider that has obtained thoses dark
fiber facilities under z long-term indefeasible right of use shall be
considered a competing provider with itg own dark fiber facilicies.
Dark fiker purchased on an unbundled basis from the incumbent LEC shall
not be considered under this paragraph.

(i1} Potential deployment of dark fiber lcops. Where the trigger in
paragraph (a)(6) (i) of this gection is not satisfied, a state
commingion shall consider whether other evidence shows that a
requesting telecommunications carrier is not impaired without access to
an unbundled dark f£iber loop at a specific customer lecation. To make
this determination, a state must consider the following factoers:
evidence of alternative loop deployment at that locatien; local
engineering costs of building and utilizing transmission facilities;
the cost of underground or aerial laying of fiker; the cost of
equipment needed for tramsmission; instajlation and other neceéssary
coats involved in setting up service; local topegraphy such as hills
and rivers; availability of reasonable access to vights-of-way;
buiiding access restrictions/costs; and availability/feasibility of
similar gquality/reliability alternative transmission technologies at
thar particular location.

{7) state commizsion proceedings. A state commission shall complete
the proceedings necessary to satiafy the reguirements in paragraphs
{a) {4}, {a)(5), and (a} (6} of this section in accordance with
paragraphs {a) (7} (i} and {a}(7) (i1} of this section.

{i) Initial review, R state commission shall complete any initial
review applying the triggers and criteria in paragraphs (a) {4), ({a) (s},
and {a}) (6} of this section within nine months from the effective date
of the Commission's Triennial Review Order.

{ii) Continuing review. A state commission shall complete any
subsegquent review applving these triggers and criteria within six
months of the filing of a petition or other pleading £o conduct such a
review,

(8) Routine network medifications.
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{1} An incumbent LEC shall make
all routine network modifications to unbundled loop facilities used by
requesting telecommunications carriers where the requested loop.
facility has already been copstructed. An incumbent LEC shall perform
these routine network modifications te unbundled loop facilities in a
nendiscriminatory fashion, without regard to whether the loop facility
being accessed was constructed on behalf, or in accordance with the
specifications, of any carvier.

{1i) A voutine network modification is an activity that the
incumbent LEC regularly undertakes for its own customers. Routine
necwork medifications include, but are not limited to, rearranging or
splicing of cable; adding an eguipment case; adding a doubler or
repeater; adding a smart jack; installing a repeater ghelf:. adding a
line card; deploying a new multiplexer or reconfiguring an existing
multiplexer; and attaching electronie and other equipment that the
incumbent LEC ordinarily attaches to a DS: loop to activate such loop
for its own customer. They also include agtivities needed to enable a
requesting telecommunications carrier to obtain access to a dark fiber
lcop. Routine network modifications may entail activities such as
accessing manholes, deploying bucket trucks to reach aerial cable, and
installing eguipment casings. Routine network modifications do not
include the construction of a new loop, or the installation of new
aerizl or buried cable for a recuesting telecommunications carrier.

{5) Engineering policies, practices, and procedures. An incumbent
LEC shall not engineer the transmission capabilities of its network in
a manner, or engage in any policy, practice, or procedure, that
disrupta or degrades access to a local loop or subloop, including the
time division multiplexing-based features, functicns, and capabilities
of & hybrid loop, for which a requesting telecommunications carrier may
obtain or has obtained access pursuant to pavagraph {a) of this
section.

(b} Subloops. An incumbent LEC shall provide a requesting
telecommnications caryier with nondiscriminatory access to subloops on
an unbundled basig in accordance with section 231(c) (3} of the Act and
thig part and as get forth in paragraph {b) of this section.

{1) Copper sublocps. An incumbent LEC shall provide a requesting
telecommunications carrier with nondiscriminatory access to a copper
sublocp ¢on an unbundled basis. A copper subloop is a portion of a
copper locp, or hybrid lcop, comprised encirely of copper wire or
coppey cable that acts as a transmission facility between any point of
technically feasible access in an incumbent LEC's outside plant,
including inside wire owned or controlled by the incumbent LEC, and the
end~uger customar premises. A copper gsubloop includes all intermediate
devices (including repeaters and load coils) used to establish a
transmission path betweaen a point of technically feasible azcess and
the demarcation point at the end-user customer premises, and includes
the features, functicns, and capabilities of the copper loop. Copper
subloops include two-wire and four-wire analog volce-grade subloops as

Add.A-28



well as two-wire and four-wire subloops condirioned to transmit the
digital signals needed to provide digital subscriber line services,
regardless of whether the subloops are in service or held as spares.

(i} Point of technically feasible access. R point of technically
feasible access is any point in the incumbent LEC's gutside plant where
a technician can access the copper wire within a cable without removing
a splice case. Such points inciude, bur are not limited to, 2 pole or
pedestal, the serving area interface, the network interface device, the
minimum point of entry, any remote terminal, and the eeder/distribution
interface. An incumbent LEC shall, upon a site-specific request,
provide access toe a copper subloop at a splice near a remcte terminal.
The incumbent LEC shall be compensated for providing this access in
accordance with Sec. Sec. 51.501 through 51.515. e

{ii) Rules for collocaticn. Access to the copper subloop is subject
to the Commiesion's collocation rules at Sec. Sec. 51,321 and 51.323.

{2} Subloops for access to multiunit premises wiring. An incumbent
LEC shall provide a reguesting telecommunications carrier with
noadigeriminateory access to the subloop for aceess to multiunit
premises wiring on an unbundled basis regardiess of the capacity level
cr type of loop that the requesting telecommunicaticons carrier seeke to
provision for its customer. The subloop for access to multiunit
premiges wiring is defined as any portion of the loop that it ig
technically feasible to access at a terminal in the incumbent LEC's
cutside plant at or near a multiunit premiges. One category of this
subloop is inside wire, which is defined for purposes of this section
as all loop plant owned or comtrolled by the incumbent LEC at a
multiunit customer premises between the minimum point of entry as
defined in Sec. £8.10S of this chapter and the point of demarcation of
the incumbent LEC's network as defipned in Sec. 66.3 of this chapter.

{1} Point of technically feasible access., A point of technically
feasible access ig any point in the incumbent LEC's outside plant at or
near a multiunit premises where a technician can access the wire or
£iber within the cable without removing a splice case to reach the wire
or fiber within to access the wiring in the multiunit premises. Such
points include, but are not limited to, a poele or pedestal, the network
interface device, the minimum peint of entry, the gingle poinrg of
interconnection, and the feeder/distribution interface.

{ii) Single point of interconnection. Upon nmotification by a
requesting telecommunications carxier that it requests interconnection
at a multiunit premises where the incumbent LEC owns, ¢ontrols, or
leases wiving, the incumbent LEC shall provide a single peoint of
interconnection that is suitable for use by multiple carriers., This
obligation is in additien to the incumbent LEC's obligations, under
paragraph {b) (2} of this section, to provide nondiscriminatory access
to & subkloop for access to multiunit premises wiring, inciuwding any
inside wire, at any technically feasible point.
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If the parties are unable to negotiate xates, terms, and conditions
under which the incumbent LEC will provide this single point of
incerconnection, then any issues in diespute regarding this obligation
shall be resolved in state progeedings under section 252 of the Act.

{3} Other subloop previsions--~

(i} Technical feasibility. If parties are unable to reach agreement
through voluntary negotiations as to whether it is technically
feasible, or whether sufficient space is available, to unbundle a
copper subloop or subleoop for access to multiunit premises wiring at
the point where a telecommunications carrier reguests, the incumbent
LEC shall have the burden of demonstrating to the state commission, in
srate proceedings under section 252 of the Act, that there is not
sufficient space available, or that it is not technically feasible to
unbundle the subloop at the point requested.

{ii} Best practices. Onge one state commission has determined that
ir is technically feasible to unbundle subloops at a designated point,
an incumbent LEC in any state shall have the burden of demonstrating to
the state commission, in gtate proceedings under section 252 of the
Act, that it is not technically feasible, or that sufficient space is
net available, to unbundle its own loops at such a point.

{c} Network interface device. mpart from ite obligation to provide
the network interface device functiomality as part of an unbundled loop
or subloop, an incumbent LEC alsoc shall provide nondiscriminatory
access to the network interface device on an unbundled basis, in
accordance with section 25i{c) (3) of the Act and this part. The network
interface device element is a stand-alone network element and is
defined as any means of interconnection of customer premises wiring to
the incumbent LEC‘2 distribution plant, such as a cross-connect device
uged for that purpose. An incumbent LEC shall permit a requesting
telecommunications carrier to connect its own loop facilities to on-
premises wiring through the incumbent LEC's network interface device,
or at any other technically feasible point.

{d} Lecal circuit switching. An incumbent LEC shall provide a
requesting telecommunications carrier with nondiscriminatory access to
local circuit switching, including tandem switching, on an unbundled
basis, in accordance with section 251(c){3) of the Act and thie part
and as set forth in paragraph (d) of this gecrion.

{2} Definition. Local circuit switching is defined as follows:

{1) Local circuit switching encompasses all line-side and trunk-
side facilities, plus the features, functions, and capabilities of the
switch. The features, functions, and capabilities of the switch shall
include the basic switching function of connecting lires to lines,
lines to trunks, trunks to lines, and trunks to trunks.

Add. A-30



(i1} Local cirzuit switching includes all vertical features that the
awiteh is capable of providing, including custom calling, custom logal
area signaling sexvices features, and Centrex, as well as any
technically feasible customized routing functions.

(2) DSO capacity [(i.e., mass market} determinations. An incumbent
LEC shall provide sccess to local circuit switching on an unbundled
basis to a requesting telecommunicatione caryier serving end users
using DSC capacity loops except where the state commiession has found,
in accordance with the conditions set forth in paragraph (d) (2} of this
section, that reguesting telecommunications carvriers are not impaired
in a particulay market, or where the state commission has found that
all such impairment would be fured by implementation of vransicional
unbundled local circult switching in a given market and has implemented

such transitional access as set forth in paragraplh-{d){2) {iii} {C) of
this section.

{1} Market definition. A state commission shall define the markets
in which it will evaluate impairment by determining the relevant
geographic area to include in each market. In defining markets, a state
commission shall take into consideration the locations of mass market
customers actually being served (if any) by competitors, the variation
in factors affecting competitors® ability to Berve each group of
customers, and competitors' ability %o target and serve specific
markets profitably and efficiently using currently available
techrnologies. A state commission shall not define the relevant
gepgraphic &rea ag the entire state.

{ii} Batch cut process. In each of the markets that the state
tommission defines pursuant to paragraph {d) (2){i) of rthig gection, the
state commission shall either establish an incumbent LEC batch cut
procesg as set forth in paragraph (d} (2} (ii) (a)} of this gectign or
igssue detailed findings explaining why such a batch process is
unnecessary, as set forth in paragraph (dj (2) {ii} (B} of this section. A
batch cut process is defined as a process by which the incumbent LEC
simultaneously migrates two or more loops from one carrier's local
cireuit switeh to another carrier*s local circuit switch, giving rise
to operaticonal and economic efficiencies not available when wmigrating
loops from one carrier's local eircuit switch to another carvier's
logal circuit switeh on a line-by-line basis.

(A} A state commifision shall establish an incumbent LEC batch cut
process for wse in migrating lines served by ohe carrier's local
circuit switch t£o lines served by another carrier’s local circuit
switeh in each of the markets the state commission has defined pursuant

to paragraph {d){2){i) of this section. In establighing the incumbent
LEC batch cut process:

{1) A state commiscion shall first determine the appropriate veolume
of lcops thar should be included in the "“batch.??
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{2} A state commission shall adopt specific processes to be employed
when performing a batch cut, taking into account the incumbent LEC's
particular network design and cut over practices.

{3} A state commizsion ghall evaluate whether the incumbent LEC is
capable of migrating multiple lines served using unbundied local
clrcuit switching to switches cperated by a carriey other than the
incumbent LEC for any requesting telecommunicaticns carrier in a timely
manner, and may require that incumdent LECs comply with an average
completion interval metric for provision of high volumes of loops.

{4) A stave commission shall adopt rates for the batch cut
activities irc approves in accordance with the Commisgion's pricing
rules for unbhundied network elements. Thege rates shall reflect the
efficiencies asseciated with batched migration of loops tc a requesting
telecommunications caxrieris gwitch, either thrcugh a reduced per-line
rate or through velume discounts ag appropriate.

{B) If a state commission concludes that the abszence of a batch cut
migration process is not impairing requesting telecommunications
carriers’ ability to serve end users using DSO leoops in the mass market
without access to logal girenit switching on an unbundled basis, that
conclusion will render the creation of such a process unnecessary. In
such cases, the state commission shall imsue detailed findings
regarding the volume of unhundled locp wigrations that could be
expected if requesting ‘telecommunications carriers were no longer
entitled o local circuit switching on an unbundled basis, the ability
of the incumbent LEC to meet that demand in a timely and efficient
manner using its existing hot cut process, and the non-recurring costs
associated with that hot cut process. The state commission further
shall explain why these findings indicate that the absence of a batch
cut process does not give rise to impairment in the market at issuve.

(iii) State commission analysis. To determine whether requesting
telecommunications carriers are impaired without access to lecal
cireuit gwitching on an unbundled basis, a state commission shall
perform the inquiry set forth In paragraphs (d) (2) {iii) {A} through
{d) (2} (iid) {0} of this section:

{A) Local switching triggers. A state commission shall Find that a
requegting telecomnunications carrier is not impaired without access to
local circuit switching on an unbundled basis in & particular market
where either the self-provisioning trigger set forth in paragraph
{d) {2} {1i1) (A} {1) of this section or the competitive wholesale
facilities trigger set forth in paragrapb {d) {2) (iii) (A} {2) of thisg
section is satisfied.

(1} Local switching self-provisioning trigger. To satisfy this
trigger, a state commission wust find vhat three or more competing
providers not affiliated with each other or the incumbent LEC,
including intermodal providers of service comparable in guality ro that
<of the incumbent LEC, ecach are gerving mags market customers in the
particular market withk the use of their own local switches.
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{2} Logal switching competitive wholesale facilities trigger. To
satisfy this trigger, a state commission must find that two or more
competing providers not affiliated with each ether or the incumbent
LEC, including intermodal providers of service comparable in guality te
that of the incumbent LEC, each offer wholesale local suitching service

to customers serving DS0 capacity loops in that market using their own
swicvches.

{B) Additrional state authority. If neither of the triggers
degcribed in paragraph (&) {(2) {(iiil) {R) of this section has been
satisfied, the state commission shall find that regquesting
telecommunications carriers are not impaired without access to
usbundiad local circuit switching in a particular market where the
gtate commission determines that self-provisioning of local switching
is economic based on the following
eriteria: e

(1) Evidence of actual deployment. The state commicsion shall
consider whether switches actually deployed in the market at issue
permit competicive entry in the absence of unbundled local circuit
gswitching. Specifically, the state commigssicon shall examine whether, in
the market at issus, there are either two wholesale providers or three
pelf-provisioners of local switching not affiliated with ¢ach other or
the incumbent LEC, serving end users using PS1 or higher capacity loops
in the market at issue; or therxre is any carrier, including any
intermodal provider of service comparable in quality to that of the
incumkent LEC, using a self-provisioned switch to serve end users using
DS0 capacity loops. If so, and if the state commigsion determines that
the aswiteh or switches identified can be used to serve eand users using

DSO capacity loops in that marker in an economit fashion, this eviderce
must be given substantial weight.

{2} Operational barriers. The state commission also shall examine
the role of potential operational barriers in determining whether to
find " no impairment'* in a given marker. Specifically, the state
commission shall examine whether the incumbent LEC's performance in
provisioning loops, difficulcies in obtaining collocation space due to
lack of space or delays in provisioning by the incumbent LEC, or
difficulties in obtaining cross-comnects in an incumbent LEC's wire
center render entry uneconomic for requesting telecommunicatiens
carriers in the absence of unbundled access to local circuit switching.

{3) Economic barriers. The state commission shall also examine the
role of potential economic barriers in determining whether to find “"ne
impairment’' in a given market. Specifically, the state commission
ahall examine whether the coats of migrating incumbent: LEC loops to
reguesting relecommunications carriers' gwitches or the costs of
backhauling voice circuits to requesting telecommunications carriers?
switches from the end offices serving their end users render entry
uneconomic for regquesting telecommunications carriers.
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(4} Multi-line DSO end users. As part of the economic analysis set
forth in paragraph {d) (2) (iii) {B) {3} of this section, the state
commission ghall establisb a maximum number of D50 loops for each
geographic market Ehat requesting telecommunicatiens carriers can serve
through unbundled switching when serving multiline end users at a
single location. Specifically, in establishing this ““cutcff,!! the
state commission shall take into account the paint at which the
increazed revenue opportunity at a single location is sufficient to
cvercome impairment and the point at which multiline end userg could be
served in an economic fashion by higher capacity loops and a carrier's
cwn Bwitching and thus be considered part of the DS1 enterprise market.

{€) Transiticnal use of unbundled switching. If the triggers
described in paragraph (d} {2) {iiil (A} of this secticn have not been
satisfied with regard to a particular mcoriet and the analysis described
in paragraph (&} {2) (iii) {B) of this section has resulted in a finding
that requesting telecommunications carxriers are impaired without access
to local circuit switching on an unpundled basis in that market, the
state commission shall censider whether any impairment would be cured
by transitional (““rolling®'} access to local circuit switching on an
unbundled basis for a period of 96 days or more. ""Rolling'' access
means the use of unbundled local circuit switching for a limited peried
of time for each end-user customer to whom a requesting
telecommunications carrier seecks to provide service, If the state
commisgion determineeg that transitional access to unbundled local
circuit gwitching would cure any impairment, it shall require incumbent
LECs to make unbundled lagal circuit switching available to requesting
telecommunicationg carriers for 30 days or more, as specified by the
state commissian. The time limit set by the commission shall apply to
each request for access to unbundied local circuit gwitching by a
requesting telecommunications carrier on a per customer basis,

{iv) D50 capacity end-user transition. If a state commission £inds
that no impairment exigts in a market or that any impairment could be
cured by transiticnal access to unbundled local eircuit switching, all
requesting telecommunications carriers in that market shall commit to
an implementaticn plan with the incumpbent LEC for the migration of the
embedded unbundled switching mass market customer base within 2 months
of the ptate commiasion determination. A reguesting telecommunicationsg
carrier may ne longer obtain access to unbundled local circuit
switching 5 wonths after the state commission determination, except,
where applicable, on a transitional basiz as described in paragraph
(d) (2} {iii} {C) of this secticn. )

{A} Traneition timeline. RBach requesting telecommunications carrier
shall submit the orders necessary to migrate its embedded base of end-
ugeyr cuatomers off of the unbundled lacal circuit switching element in
accordance with the following timetable, measured from the day of the
state commission detfermination.
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For purposes of calculating the number

of customers who must be migrated, the embedded base of customers shall
include all customers served using unbundled switching that are not
cugtomers beling served with transitional unbundled switching pursuant
to paragraph (d)(3) {iii}{C) of this section.

[2) Month 13: Bach reguesting telecommunications carrier must
submit orders for one-third of all its unbundled lecal circuit
switching end-user customers;

(2} Month 20: Each raguesting telecommunications carrier musc
submit orders for half of its remaining unbundled local circuit
switching end-user customers, as calculated pursuant to paragraph
{Q) {2) tivy (AY 13} of this section; and

(3} Month 27: RBach requesting telecommunications carrier must
gubmit orders for its remaining unbuniied local circuit switching end-
user customers.

{B) Operaticnal aspects.-of the migration. Requesting
telecommunications carriers and the incumbent LEC shall
jointly submit the details of their implementation plans for each
warket to the state cormisgion within two montha of the state
commisgion'g determination that requesting telecommunications carriers
are not impaired without access to local circuit switching on an
unbundled basis. Bach requesting telecommunications carrier shall also
notify the state commission when it nhas submitted its orders for
migration. Bach incumbent LEC shall notify the state commission when it
has completed the migration.

(3} DSl capacity and above (i.e., enterprise parket}
determinations. An incumhent LEC is not required to provide access to
local cirecuir switching on an unbundled basis to requesting
telecommunications carriers for the purpose of serving end-user
customers using D31 capacity and above loops except where the state
cormission petitions this Commission for waiver of thias finding in
accordance with the conditions set forth in paragraph (d) (3) (i) of this
section and the Commission grants such waiver.

{i} State commission inguiry. In its petition, a state commission
wishing to rebut the Commission’'s finding should petition the
Commission to show that requesting telecommunications caxrriers are
impaired without accese to local circuit switching to serve end users
using DS1 capacity and above loops ipn a particular geographic marker as
defined in accordance with paragraph {d} (2} (i) of this section if it
finds that operational or egonomic barriers exist in that market.

(A} In making this showing, the state commission shall consider the
following operational characteristics: incumbent LEC performance in
provisioning loops; difficulties associated with cobtaining collecation
space due to lack of space or delays in provisioning by the incumbent
LEC; and the difficulties associated with obtaining creoss-coanects in
the incumbent LEC's wire center.
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{B} In making this showing, the gtate commission shall consider the
following economic characteristics: the cost of entry into a2 particular
market, including those caused by both operational and economic
barriers to entry; requesting telecommunicaticns carriers' potential
revenues from serving enterprise customers in that marke:r, including
21l iikely revenues to be gained from entering that market; the prices
reguesting telecommunications carriers are likely to be able to chaxge
in that market, based on 3 consideration of the prevailing retail rates
the ipcumbent LEC charges to the different classes of customers in the
different parts of the state.

{ii) Transitional four-line carve-out. Until the state commission
completes the review described in paragraph (b} {2} €1ii) (B} (4} of this
section, an incumbent LEC ghall comply with the four-line ““carve-out'’
for unpundled switching established in Implementation of the Local
Competition Provieions of the Telecommunications Act of 19%6, CC Docket
Ho. 56-988, Third Report and Order and Fourth Further Notice of Proposed
Rulemaking, 15 FCC Red 3822-31, paras. 2756-98 {195%), reversed and
remanded in part sub. nom. United States Telecom Ass'm v, FCC, 290 F.ad
4315 (D,C. Qir. 2002).

{A} D51 capacity and above end-user transivien. Each requesting
telecommunications carrier shall rrangfer its end-user customers served
using D51 and above capacity loops and unbundled local circuit
switching to an altermative arrangement within 30 days from the end of
the 90-day state commission consideration period set forth in paragraph
(d} {5) {1}, unless a longer period is necessary to comply with a
““change of law’*t provigion in an applicable interconnection agreement.

(«} Other elements to be unbundled. Elements relating to the local
¢ircuit switching element shall be made available on an unbundled basis
as set forth in paragraphs {(d) (4){i} anc (d} {4} {ii) of this sectiocn.

{i} An incumbent LEC shall provide a requesting telecommunicaticns
carrier with nondisceriminatory access to signaling, call-related
databases, and shaved transport facilities on an unbundled hasis, in
accordance with section 251{c) (3) of the Act and this parr, to the
extent that local circuilt switehing is reguired to be unbundied by a
state commission. These elements are defined as follows:

(A} Signaling networks., Signaling networks inciude, but are not
limited to, signaling links and signaling transfer points.

{B} Call-related databagses. Call-related databases are defined as
databagses, other than cperations eupport systems, that are used in
signaling networks for billing and collection, or the transmission,
routing, or other provision of a telecommunications service. Where a
requesting telecommunications carrier purchases unbundled lecal cireuit
switching frem an incumbent LEC, an incumbent LEC shall allow a
requesting telecommunications carrier to use the incumbent LEC's
service control point element in the same manner, and via the same
gignaling links, as the incumbent LEC itself,
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(1) Call-related databases include, but are not limited to, the
calling name database, 911 database, BE211 database, line information
database, tell free calling database, advanced intelligent network
dztabages, and downstream number portability databases by means of

physical access at the signaling transfer point linked to the unbundled
dartabases .

{2} Service management systems are defined as computer databases or
systems hot part of the public switched network that intercomnect to
the service control point and send to the service control point
information and call procegsing instructions needed for a network
switch to process and complete a telephone call, and provide a
telecommunications carrier with the capability of entering and storing
data regarding the processing apd completing of a telephone call. where
a reguesting telecommunications carrier purchases unbundled local
circuit switching frem an incumbent LEC, the incumbent LEC shall allow
a reguesting telecommunications carrier to use the incumbent LEC's
service management systems by providing a requesting telecommunications
carrier with the information necessary to enter correctly, or format
for entry, the information relevant for input into the incumbent LEC's
gervice management system, including access to design, create, test,
and deploy advanced intelligent network-based services at the service
management system, through a service creation environment, that the
ingumbent LEC provides Lo itself.

{3) An incumbent LEC shall not be reqguired to uabundle the services
created in the advanced intelligent network platform and architecture
that gqualify for proprietary treatment.

{C) Shared transpert. $hared transport is defined as the
transmission facilities shared by more than cne carrier, including the
incumbent LEC, between end office switches, between end office switches
and tandem switches, and between vandem switches, in the incumbent LEC
network.

{ii) An incumbent LEC shall provide & requesting teleccmmunications
carrier nondiscriminatory access to operator services and directory
azsistance on an unbundled basis, in accordance with section 251{e) (3}
of the het and this part, to the extent that leccal circuit switching is
required to be unbundled by a state commission, if the incumbent LEC
does not provide that reguesting telecommunications carrier with
custemized routing, or a compatible signaling protocol, necessary to
use cither a competing provider's cperator services and directory
apsistance platform or the reguesting telecommunications carrier's own
platform. Operator services are any automatic or live assistance to a
customer te arrange for billing or completion, or both. of a telephone
call. Directory assistance is a service that zllows subscribers to
retrieve telephone numbers of other subscribers.

(8} Srate commission proceedings. A state commission shall complete
the proeceedings necessary to satisfy the requirements in paragraphs
(d} (2} and (d} (3) of this section in accordance with paragraphs
(d) (8} {i} and {(d}(5) (ii) of this section.
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tiy Timing. A state commiszion shall complere any initial review
‘applying the triggers and criteria in paragraph {8} {2) of this section
within nine months from the effective date of the Commission’'s
Triennial Review Order. A state commission wishing to vehut the
Commigsion's finding of non-lmpairment for DSY and above enterprige
swirches must file a petirtion with the Commissior in accordance with

paragraph (d) (3) of this section within 90 days from that effective
date.

{ii} Continuing review. A state commission shall complete any
Subsequent review applying these triggers and criteria within six
menthe of the £iling of a petition or other pleading to conduct such a
review.

{e) Pedicated transport. An incumbent LEC shall provide a
requesting telecommunications carrier with nondigeriminatory access to
dedicated transport on an urhundled basie, in accordance with section
251(2) {3) of the Act and this part and as set forth in paragraph (e} {1)
through {e} {5} of this section. As used in those paragraphs, a “route!!
ie a trapsmission path between one of an incumbent LEC's wire centers
or switches and another of the incumbent LEC'S wire centers or
switches. A route between twe points {e.g., wire center or switvch “"aA*:
and wire center or switch ""Z''} may pass through one or more
intermediate wire centers or switches (e.g., wire centexy or switch
TTK'') . Tranamisasion paths between identical end points (e.g., wire
center or switch ""A'® and wire center or switch “"2'*)} are the same
“troute, '' irrespective of whecher they pass through the same
intermediate wire centers or switches, if any.

{1} Dedicated DS1 transport. {i) An incumbent LEC shall provide a
Tequesting telecommunications carrier with nonpdiscriminatory aceess to
dedicaved DS1 transport on an unbundlad basis except where the state
commission has found, through application of the competitive wholesale
facilities trigger in paragraphs (e) {1} (ii} of this section, that
reguesting telecommunications ¢arriers are not impaired without zccess
to dedicated DSI transport along a particular route. Dedicated DS1
transport consists of incumbent LEC intercffice transmigsion facilities
that have a total digital signal speszd of 1.544 megabytes per second
and are dedicated to a particular custcmer or carrier.

(ii} Competitive wholegale facilities triggey for dedicated DS
trangport. A state commission shall firnd that a regquesting
relecommunications carrier is not impaired without access to dedicared
DE1 transport along a particular route where twoe or more cowpeting
providers not affiliated with each other ar with the incumbent LEC,
including intermodal providers of gervice comparable in quality to that
of the inocumbent LEC, each satisfy the conditions in paragraphs
(e} {1) (ii} (A} through (e} {1){ii) (D) of this section.

{p} The competing provider has deployed its own transport
facilities and is operationally ready tc use those facilities to
provide dedicated DS transport along the particular route. For
purposes of this paragraph,
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the competing provider's DSt facilities may use dark fiber facilities
that the competing provider has obtained on an unbunpdlied,
leased, or purchased basis if it has attached its own optronics to
activate the fibher.

(B} The competing provider is willing immediately tc provide, on a
widely available basis, dedicated DS: transpor:t aleong the particular
route.

{C) The competing provider's facilities terminate in a collocation
arrangement at each end of the transport route that is located at an
incumbent LEC premises and in a gimilar arrangement at each end of the
transport route that is not iocated at an incumbent LEC premises.

{D} Requesting telecommunications caryxiers are able to obtain
reascnable and nondis¢riminatery access to the competing provider's
facilities through a ¢ross—connect {0 the competing provider's
collocation arrangement at cach end of the trapsport route that is
located at an incumbent LEC premises and though a similar arrangement
at each end of the transport route that is not located at an incumbent
LEC premises.

{2) Dedicated DS3 transport. Subject to the cap in paragraph
{e) {2} (iii) of this section, an incumbent LEC sghall provide a
requesting telecommunications carrier with nondiscriminatory access to
dedicated DS3 tramsport ¢n ap unbundled bagis except where the gtate
commission has found, through application of either paragraph {e) (2) (i}
of this section or the potential deployment analysis in paragraph
{e} (2} (i1) of trhis section, that requesting telecomnunications carxriers
are not impaired without access to dedicated DS3 transport along a
particular route. Pedicated DS3 transport consists of incumbent LEC
interoffice transmission facilities that have a teotal digital signal
speed of 44.736 megabytes per second and are dedicated to a particular
customer or carrier.

{i) Triggers for dedicated DS3 transport. A state commigsion shall
find that a requesting telecommunications carrier is not impaired
without acceéss to unbundled dedicated DS3 transport along a particular
route where either of the trisgers in paragraphs (e} {2} (L} {R) or
{e) {2) {i) (B} of rhis section is satisfied.

{h} Self-provisioning trigger for dedicated DS2 transport. To
satisfy this trigger, a state must fird that three or more competing
providers not affiliated with each other or with the incumbent LEC,
including intermodal providers of service comparable in gquality to that
of the incumbent LEC, each satisfy the conditions in paragraphs
{) (2} (A} (R) (1} and {e} {2) {1} {A) (2} of this section.

{1} The competing provider has deployed itg own transport
facilities and is operationzlly ready to use those transport facilities
to provide dedicated DS3 transport aleng the particular route. For
purposes of this paragraph,
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the competing provider's DS3 cransport facilities may use dark fiber
facilities that the competing provider bas obtained on a long-term,
indefeasible-right of wse basis znd that it has deploved by attaching
its own optronics to activate the fiber.

(2} The competing provider's facilities terminate at a collocation
arrangement at each ead of the tyansport route that is leocated at an
incumbent LEC premises and in a similar arrangement at each end of the
transport route that is not located at an incumbent LEC premises.

{B) Competitive wholesale facilities trigger for dedicated pS3
transport. To satisfy this trigaer, & stare must find that two or more
competing providers not affiliated with each other or with the
incumbent LEC, including intermcdal providers of service comparable in
quality to that of the incumbent LEC, each satisfy the conditicns in
paragraphs (e} {2} (1) {B) {1} through (e){2){1i) (B) {4} of this saction.

{1) The competing provider has deployed its own transport
factlities, including transport facilities that use dark fiber
facilities that the competing provider has obtained on an unbundled,
leazed, or purchased basias if it has attached its own optronics ©o
activate the fiber, and is operationally ready to use those facilities
te provide dedicared DS3 transpor: aleng the particular route.

{2) The competing provider is willing immediately to provide, on a
widely available basis, dedicated DS3 transport along the particular
route.

(3) The competing provider®s facilities terminate in a collocaticn
arrangement at each end of the transport route that is located at an
incumbent LEC premises and in a similar arrangement at each end of the
trangport route that is not located at an incumbent LEC premises.

{4) Requepting telecommunications carriers are able to cbtain
reasonable and nondiscriminatory access to the competing providex's
facilities through a cross-connect to the competing provider's
collocation arrangement at each end of the trangport route that is
located at an incumbent LEC premises and though a similar arrangement
at each end of the transport route that is not located at an incumbent
LEC premisges.

(ii) Potential deployment of dedicated D83 transport. Where neither
trigger in paragraph {e) (2] {i) eof this section is satisfied, a state
commisnion shall considexr whether other evidence shows that a
reguesting telecommunications carrier is not impaired without access to
unbundled dedicated DS3 transport along a particular route. To make
this determination, & state must consider the following factors: lecal
engineering costs of building and utilizing transmission facilities;
the cost of underground or acrial laving of fiber or copper: the cost
of equipment needed for transmission; installation and other necessary
costs involved in serting up service; local topography such as hills
and rivers; availability of reasonable access to rights-of-way;
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availability/feasibiiity of similar quality/reliability alternative
transmission technolegies along the particular route; customer density
or addrassable market; and existing facilities-based competitien.

(iil) cap on unbundled DS3 circuits. A reguesting
telecommunicationse carrier may obtain a maximum of 12 unbundled
dedicated D83 cireuits for anmy single route for which dedicated DS3
transport ie available as unbundled transpert.

(3) pDark fiber tramsport. An incumbent LEC shall provide a
requesting telecommunications carrier wirh rondiscriminatory accessa to
dark fiber transport on an unbundled baais except where the state
commission has found, through applicaticn of either paragraph (e} {3) {i)
of this section or the potentizl deployment analysis in paragraph
{e) (3} (ii) of this mection, that regquesting telecommunications carriers
are not impaired without acceas to unbundled dark fiber transport along
the particular route. Dark fiber transport consists of unactivated
optical interoffice transmissicn facilities.

{i) Triggers for dark fibey transport. A state commission ghall
find that a reguesting telecommunications carrier is not impaired
without access to dark fiber transport along a particular Youte where
eirher of the triggers in paragraph [e}{(3) (i} (R] or paragraph
() (3) {1} {B) of this section is satisfied.

{n) Self-provisioning trigger for dark fiber transport. To satisfy
this trigger, a state commission must find thres or more competing
providers not affiliated with each other or with the incumbent LEC,

each satisfy paragraphs (e) {3} (1} (A} (1} and {e) {3) (i} (A) (2) of this
sgction.

{1) The competing provider has deploved it own dark fiber
facilities, which may include dark fiber facilities that it has
obtained on a long-term, indefeasible-right of use basis.

(2} The competing provider's facilities terminate in a ccllocation
arrangement at each end of the tranaport route that is located at an
incumbent LEC premisges and in a similar arrangement at &ach end of the
trangpert route that is not located at an incumbent LEC premises.

(8} Compatitive wholesale facilities trigger for dark fiber
transport. To satisfy this trigyger, a state commission must find that
two or more competing providers not affiliated with each other or with
the incumbent LEC, each satisfy paragraphs (e} (3} {i} (B) {1} through
{e} {3) (i} {8} {4) of this secticn. In applying this trigger, the state
commission may congider whether competing providers have sufficient

quantities of dark fiber available to satisfy current demand along that
route,

{1} The competing provider has deploved its own dark fiber,
including dark fiber that it has cbtained from an enticy other than the
incumbent LEC, and ls operationzlly ready to lease or sell those

facilities for the provisicn of fiber-based trangport along the
particulaxr route.
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{Z) The competing provider is willing immediately to provide, on a
widely available basgis, dark fiber along the particular route.

(3] The competing provider's dark fiber terminates in a collocation
arrangement at each end of the transport route that is located at an
incumbent LEC premises and in a similar arrangement at each end of the
transport route that is not located at an incumbent LEC premises.

{4) Requesting telecommunications cayriers are ahle to obtain
rezsonable and nondiscriminatory access to the competing provider's
dark fiber through a cross-connect to the competing provider's
collocation arrangement at each end of the transport route that is
located at an incumbent LEC premises and though a similar arrangement

at each end of the transport route that is not located at an incombent
LEC premises.

(i1} porential deployment of dark fiber transport. Where neither
trigger in paragraph (e) {3) (i) of this section ia satisfied, a state
cemmission shall consider whether other evidence shows that a
requesting telecommunications carrier ig net impaired without access to
unbundled dark fiber transport along a particular roufe. To make this
determination, a state must consider the following factors: local
engineering costs of building and utilizing transmission facilities;
the cost of underground or azerial laying of fiber; the cost of
equipment needed for transmiseion; installation and other necessary
costs involved in setting up service; local topegraphy such as hills
and rivers; vailability of reascnable access to rights-of-way;
availabilicy/feasibility of similar quality/reliability alternative
transmission technologies along the particular route; customer density
or addressable market; and existing facilities-based competition.

(%} State commission proceedings. A state commission shall complete
the proceedings necessary to satisfy the requirements in paragraphs
{e} {24, {e) {2}, and {e} (3} of thie section in accordance with
paragraphs (e) {4} (i) and {e) {4} {ii} of this section.

(i} Initial review:. A state commission shball complete any initial
review applying the triggers and criteria in paragraphs (e){1)., {e) (2},
and (e) (3} of this section within nine months from the effective date
of the Commigsion's Triennial Review QOrder.

{ii) Continuing review. A state cemmission shall complete any
subsequent review applying these triggers and criteria within gix

months of the filing of a petition or other pleading to conduct such a
review.

{5) Routine network modificatioms. (i) An incumbent LEC shall make
all routine network modifications to unbundied dedicated transport
faciliries used by requesting telecommunications carriers where the
requested dedicated transport facilities have already been constructed.
An incumbent LEC shall perform all routine network medifications to
unbundied dedicated transport facilities in a nondiscriminatory
fashion, without regard to
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whether the facility being accessed was constructed on behalf, or in
accordance with the specifications, of any carrier.

{1i} A routine network medification is an activity that the
incumbent LEC regularly undertakes for its own custowmers. Routine
network modifications include, but are not limited to, rearranging or
splicing of cable; adding an eguipment case; adding a doubler or
repeatey; installing a repeater shelf; and deploying a new multiplexey
or reconfiguring an existing multiplexer. They alao include activities
needed to enable a requesting telecommunications carrier to light a
dark fiber transport facility. Routine network modifications may entail
activitiea such as accessing manholes, deploying bucket trucks to reach
aerial cable, and installing eguipment casings. Routine network
medificarions do not include the installation of new aerial or buried
cable for a reguesting telecommunications carrier.

{£) 51l =nd E511 databases. An incumbent LEC shall provide a
vequesting telecommunications carriey with nondiscriminatory access to
911 and E%11 databases on an unbundled basis, in accordance with
section 251{¢) (3} of the act and this part.

{g} Operations cupport systems. An incumbent LEC shall provide a
requesting telecommunications carrier with nondiecriminatory acecess to

. operations BuppoYT Bystéems on an uvnbundled basis, in accordance with

section 251{c) (3} of the Act and this part. Operacions support system
functions consist of pre-ordering, ordering, preovisioning, maintenance
and repaiy, and billing functions supported by an incumbent LEC!'s
databases and information. An incumbent LEC, as part of its duty to
provide access to the pre-ordering function, shall provide the
requeating telecomsunications carrier with nondiscriminatory acgess ta
the same detgiled information about the leop that is available to the
incumbent LEC.

[68 FR 52295, Sept. 4, 2003, az amended at &8 TR 64000, Nov. 12, 2003)

Effective bate Note: At 6% FR 54591, Sept. 9, 2004, Sec. $1.319 was
amendied by revising paragraph (a}{3) Introductory text, effective Oct.
12, 2004 . For the convenience of the usey, the revised text ig set
forth as follows:

Sec. 51.31% Specific unbundling requirements.

‘a)tit

{3) Fiber-to-the-home loops. A fiber-to-the-homa loop is a local
loop censisting entirely of fiber optic cable, whether dark or lit,
serving an end user's customer premises or, in the case of
predominantly residential multiple dwelling units (MDUs), a fiber optic
cable, whether dark or 1lit, that extends to the multiunit premises'
minimum point of
entry (MPOE).
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