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REPORT AND ORDER

SUMMARY

The Commission finds that two tariffs submitted by Southwestern Bell Telephone Company are not harmful to competition and comply with applicable Missouri statutes.  Because the tariffs are promotions whose terms have substantially expired while the tariffs were suspended, the Commission rejects the specific tariff submissions but indicates that it will approve resubmitted tariffs with new effective dates. 

FINDINGS OF FACT

The Missouri Public Service Commission, having considered all of the competent and substantial evidence upon the whole record, makes the following findings of fact.  The Commission in making this decision has considered the positions and arguments of all of the parties.  Failure to specifically address a piece of evidence, position, or argument of any party does not indicate that the Commission has failed to consider relevant evidence, but indicates rather that the omitted material was not dispositive of this decision.

Procedural History

These cases began on April 3, 2002, when the Staff of the Commission filed motions asking the Commission to suspend and reject two tariffs filed by Southwestern Bell Telephone Company.  The first tariff that Staff asked the Commission to reject is tariff file number 200200831.  The Commission opened case number TT-2002-472 to consider Staff’s motion regarding that tariff.  The second tariff that Staff asked the Commission to suspend and reject is tariff number 200200828.  The Commission opened case number TT-2002-473 to consider Staff’s motion regarding that tariff.  

Southwestern Bell filed a response defending its tariffs in both cases on April 4, 2002.  However, on April 5, the Commission issued an order in both cases suspending the tariffs for thirty days beyond April 9, to May 9, to allow the Commission more time to study the tariffs and their effects.  Thereafter, on April 18, the Commission further suspended both tariffs for an additional 90 days, until August 7.  

The order that further suspended the tariffs also directed that a copy of the order be sent to all telecommunications companies certificated to do business in Missouri. Interested parties wishing to intervene were allowed until May 9, 2002, to file an application to intervene.  MCImetro Access Transmission Services, LLC, Brooks Fiber Communications of Missouri, and MCI WorldCom Communications, Inc. – collectively referred to as the WorldCom companies – filed a timely application to intervene in both cases.  AT&T Communications of the Southwest, Inc., also filed a timely application to intervene in both cases.  NuVox Communications of Missouri, Inc. timely filed an application to intervene only in case number TT-2002-473.  Each of the applications to intervene was granted in separate orders issued in the two cases on May 10.

At a prehearing conference held in both cases on May 22, 2002, all parties indicated that it would be appropriate to consolidate these cases.  Thereafter, on May 22, the Commission issued an order consolidating these cases, designating TT-2002-472 as the lead case.    

On June 7, 2002, the Commission issued an order establishing a procedural schedule leading to a hearing on September 3 and 24.  Because the hearing would not begin until September 3, the Commission, on June 13, further suspended the tariffs from August 7, until November 7.  

Southwestern Bell filed a motion on June 13, 2002, indicating that two of its witness would not be available on September 3, and asking that the procedural schedule be modified to provide for a hearing on September 24 and 25.  The Commission granted that motion on June 17.

The parties submitted prefiled direct, rebuttal and surrebuttal testimony and the consolidated cases proceeded to hearing on September 24, 25 and 26, 2002.  Southwestern Bell, Staff, the Office of the Public Counsel, the WorldCom companies, NuVox, and AT&T filed initial briefs on October 21.  Southwestern Bell, Staff, the WorldCom companies, and AT&T filed reply briefs on October 28.

On November 5, the Commission issued an order that further suspended Southwestern Bell’s tariffs until December 7, 2002.

The Tariffs

The Commission has suspended two tariffs submitted by Southwestern Bell.  The first suspended tariff is tariff file number 200200831.  That tariff would offer a promotion to residential customers who have disconnected their access line with Southwestern Bell for the purpose of establishing service with a competing local exchange carrier.  If such a customer agreed to reestablish local service with Southwestern Bell, the tariff would waive the nonrecurring connection charges that would otherwise be imposed on a customer establishing service with Southwestern Bell.  That tariff was to be effective on April 9, 2002.  The promotion was to be available from April 9, 2002 to April 8, 2003.  

The second suspended tariff is tariff number 200200828.  That tariff would extend a promotion offered to business customers who have disconnected their access line with Southwestern Bell for the purpose of establishing service with a competing local exchange carrier, or who have previously received service from a competing local exchange carrier.  If such a business customer agreed to establish or reestablish local service with Southwestern Bell, the tariff would waive the nonrecurring connection charges that would otherwise be imposed on a customer establishing service with Southwestern Bell. That tariff was to be effective on April 9, 2002.  The promotion was to be available from April 9, 2002 to April 8, 2003.  

The tariffs at issue are sometimes referred to as “winback” promotions, as they are designed to win back former customers of Southwestern Bell who are now customers of a competing company by encouraging them to return to Southwestern Bell for their local telephone service.  The suspended business customer tariff is also a “win” tariff in that it is designed to win business customers who have not previously received local service from Southwestern Bell away from competing companies.     

The Parties and Competition

Southwestern Bell is an incumbent local exchange carrier (ILEC).  That means that before the passage of the Telecommunications Act of 1996, Southwestern Bell was a regulated monopoly provider of local exchange service within its exchanges.  In other words, before the advent of competition, all local service customers within Southwestern Bell’s exchanges were customers of Southwestern Bell.  

With the coming of competition, other companies have entered into the local service market in competition with Southwestern Bell and the other ILECs.  Those competing companies are known as competitive local exchange carriers, generally referred to by the acronym, CLEC.  Several CLECs were allowed to intervene in this case and have opposed Southwestern Bell’s tariff.

Since competition began in the local market, the CLECs have made inroads into Southwestern Bell’s former monopoly.  Southwestern Bell’s witness testified, without contradiction, that as of April 2002, the CLECs controlled a minimum of twelve percent of the basic local market.
  The converse of that fact is, of course, that Southwestern Bell continues to control a maximum of 88 percent of the basic local market.  

In its report and order in Case Number TT-2002-108, the Commission rejected two tariffs that had been submitted by Southwestern Bell.  In rejecting the tariffs as unjust and unreasonable, the Commission found that the tariffs, which included both winback and term commitment provisions, would harm competition in Missouri’s emerging basic local telecommunications market.
   The Commission indicated that until the CLECs are in a strong enough position to effectively compete with Southwestern Bell, the use of save and winback provisions by Southwestern Bell is anticompetitive. 

The CLECs, as well as the Commission’s Staff and the Office of the Public Counsel, argue that the two winback tariffs currently before the Commission are also anticompetitive and should, for that reason, be rejected.  However, the effect that the tariffs at issue in this case will have on competition differs from the effect of the tariffs that the Commission rejected when it last looked at this issue.  

The Effect of Southwestern Bell’s Tariffs on Competition

Southwestern Bell’s suspended residential winback tariff would waive otherwise applicable non-recurring charges when a customer returns to Southwestern Bell for basic local service after having received service from a CLEC.  It would also allow the returning customer to sign up for one of Southwestern Bell’s vertical services packages without incurring any non-recurring charge for those services.
   The suspended business winback tariff would waive non-recurring charges for customers who are establishing new service with Southwestern Bell, or who are returning to service with Southwestern Bell, after having previously been served by a CLEC.
  

The initial effect of Southwestern Bell’s promotion is, of course, a benefit for consumers who wish to once again become customers of Southwestern Bell.  Those consumers are able to make that change without having to pay the non-recurring costs associated with that move.  Thus, consumers save money and are happy.  However, as the Commission has indicated in prior decisions, the consumers’ short-term interest in saving money must be balanced against the their long-term interest in preserving a competitive basic local telecommunications market.  Winback tariffs are targeted directly at the customers of the CLECs and are potentially damaging to those competing companies.  Consumers will never gain the long-term benefits of competition if most of the competitors are eliminated in the short term.  Therefore, the Commission must carefully consider the likely effect of these winback tariffs. 

Unlike the winback tariffs that the Commission previously rejected, these tariffs are not a part of a term agreement.  That is an important distinction because in rejecting Southwestern Bell’s tariffs in TT-2002-108, the Commission expressed great concern that the combination of term discounts with winback provisions would permit Southwestern Bell

to take back the CLEC’s customers and then lock them up in a long-term contract, precluding any attempt by the CLEC to reclaim those customers through further competition.  Because these tariffs do not include a term agreement, the CLECs are free to compete to take back their lost customers.   

Furthermore, these tariffs are limited enough that they cannot be said to constitute any sort of predatory pricing, or cutthroat competition.  These tariffs simply waive the non-recurring costs associated with reestablishing service with Southwestern Bell.  For most customers the waived charges amount to approximately $35.00 for a residential service connection, and $52.00 for a business service connection.
  It is unlikely that any CLEC customer will choose to switch to Southwestern Bell simply because they will not incur a cost to do so.  Therefore, the CLECs are able to compete to keep their customers by offering lower rates or better service.  That fosters healthy competition.  Yet, if through that healthy competition, Southwestern Bell is able to offer a customer lower rates or better service, a customer that chooses to return to Southwestern Bell does not expect to pay a charge to be reconnected.
  Imposition of such charges might actually discourage customers from switching service providers and thereby limit competition.  Therefore, by waiving those non-recurring charges, Southwestern Bell is promoting, rather than damaging competition.

While it will not back away from its position that it must be willing to act to protect competition in Missouri’s basic local telecommunications market, the Commission finds, as a matter of fact, that the two specific tariffs currently before it will not harm the necessary competitive market.

CONCLUSIONS OF LAW

The Missouri Public Service Commission has reached the following conclusions of law.

Southwestern Bell is a “telecommunications company” as that term is defined in Section 386.020(51), RSMo 2000, and is subject to the jurisdiction of the Commission pursuant to Section 386.250(2), RSMo 2000.

Southwestern Bell is an “incumbent local exchange telecommunications company” as that term is defined in Section 386.020(22), RSMo 2000.

NuVox Communications of Missouri, Inc., Brooks Fiber Communications of Missouri, Inc., MCI WorldCom Communications, Inc., MCImetro Access Transmission Services, and AT&T Communications of the Southwest, Inc., are “competitive telecommunications companies” as that term is defined in Section 386.020(9), RSMo 2000.

Section 392.230.3, RSMo 2000, grants the Commission the authority to determine, after hearing, the propriety of any rate, rental, charge, regulation, or practice filed with the Commission by any telecommunications company.  That same section authorizes the Commission to suspend the operation of such rate, rental, charge, regulation, or practice for a period of 120 days, plus an additional six months if the hearing regarding such suspension cannot be concluded within 120 days. 

In 1996, the Missouri General Assembly passed legislation aimed at promoting competition in Missouri’s telecommunications industry.  Section 392.185, RSMo 2000, which establishes the purpose of that legislation, states that:

The provisions of this chapter shall be construed to: … (3) Promote diversity in the supply of telecommunications services and products throughout the state of Missouri; … (6) Allow full and fair competition to function as a substitute for regulation when consistent with the protection of ratepayers and otherwise consistent with the public interest.”

Therefore, the Public Service Commission has a duty to regulate Missouri’s telecommunications industry in such a way as to promote the development of full and fair competition.

Section 392.200.2, RSMo 2000, provides in pertinent part as follows:

No telecommunications company shall directly or indirectly or by a special rate, rebate, drawback or other device or method charge, demand, collect or receive from any person or corporation a greater or less compensation for any service rendered or to be rendered with respect to telecommunications or in connection therewith, except as authorized in this chapter, than it charges, demands, collects, or receives from any other person or corporation for doing a like and contemporaneous service with respect to telecommunications under the same or substantially the same circumstances and conditions.  Promotional programs for telecommunications services may be offered by telecommunications companies for periods of time so long as the offer is otherwise consistent with the provisions of this chapter and approved by the commission.  … (emphasis added) 


This statute means that the Commission has an obligation to review promotional offers made by telecommunications companies to ensure that those offers are consistent with the provisions of statute, including the obligation to ensure the development and preservation of full and fair competition.

Section 392.200.3, RSMo 2000, provides as follows:

No telecommunications company shall make or give any undue or unreasonable preference or advantage to any person, corporation or locality, or subject any particular person, corporation or locality to any undue or unreasonable prejudice or disadvantage in any respect whatsoever except that telecommunications messages may be classified into such classes as are just and reasonable, and different rates may be charged for the different classes of messages.

This statute has been interpreted to “forbid discrimination in charges for doing a like or contemporaneous service with respect to communication by telephone under the same or substantially the same circumstances and conditions.”
  Rate differences are permitted only if there is any “reasonable and fair difference in condition which equitably and logically justifies a different rate.”
   

Staff, Public Counsel, and the CLECs argue that the two Southwestern Bell tariffs before the Commission violate the requirements of these statutes because they improperly discriminate between similarly situated customers.  In other words, if Southwestern Bell waives non-recurring fees for customers returning from service with a CLEC, it must also waive those fees for all new customers.  As they interpret the statute, to do otherwise would be discriminatory and would be forbidden.  

This interpretation of the statute is too narrow.  Section 392.200.3, by its clear terms, does not bar the offer of any and all preference or advantage.  Instead it forbids an “undue or unreasonable preference or advantage,” or “unreasonable prejudice or disadvantage.”  This is an important distinction because all promotional offers, by their very nature, offer a preference to certain customers.  Those customers that are eligible for and accept a promotional offer get a better deal than those that do not.  That is what a promotional offer does.

Missouri statutes recognize that promotional offers are acceptable, if not essential, in a functioning competitive market.  Section 392.200.2, RSMo 2000, indicates that

“promotional programs for telecommunications services may be offered by telecommunications companies for periods of time so long as the offer is otherwise consistent with the provisions of this chapter and approved by the commission.”  Thus, promotional offers are appropriate so long as they do not offer an undue or unreasonable preference or advantage.  The question then becomes, do the promotional offers created by these two Southwestern Bell tariffs give an undue or unreasonable preference or advantage, or create an unreasonable prejudice or disadvantage, to any customer?

The preferences offered by these tariffs are not undue or unreasonable.  They simply waive certain fees as a reward and incentive for those customers who choose to return to service from Southwestern Bell after trying a competitor.  Certainly, such winback offers are very common and well accepted in the competitive interexchange, long-distance, market.
     Section 392.200.2, RSMo 2000, applies to interexchange carriers as much as it does to basic local service providers, but none of the parties suggest that the statute should absolutely bar such promotional offers for long-distance service.

Similarly, the Federal Communications Commission has permitted telecommunications carriers to make winback offers despite the existence of a federal statute that prohibits undue or unreasonable preferences in terms very similar to Missouri’s statute.
  In its order dealing with winback offers, the FCC determined that “winback

campaigns … facilitate and foster competition among carriers.”
  It also determined that

“winback facilitates direct competition on price and other terms, for example, by encouraging carriers to ‘out bid’ each other for a customer’s business.”
  The FCC further indicated that “such competition is in the best interest of the customer and see no reason to prohibit ILECs from taking part in this practice.”
  Finally, the FCC stated that “because winback campaigns can promote competition and result in lower prices to consumers, we will not condemn such practices absent a showing that they are truly predatory.”

The last quoted finding of the FCC is instructive for this Commission.  The FCC would bar the use of winback offers by an ILEC only if it could be shown that the winback offer was “predatory.”  That is similar to the Commission’s previously stated resolve to forbid promotional offers that would be harmful to competition.
  Absent a showing that a particular winback promotional offer is harmful to competition, the Commission need not, and will not, bar such offers.

The Commission has previously found, as a matter of fact, that the tariffs submitted by Southwestern Bell are not harmful to competition.  Therefore, the tariffs do not violate the provisions of Missouri’s statutes.  

Decision

After applying the facts as it has found them to its conclusions of law, the Commission has reached the following decisions regarding the issues identified by the parties.  

1.
Should the Commission approve SWBT’s proposed revision to Local Exchange Tariff, P.S.C. Mo-24, to offer a waiver of Service and Equipment Charges to residential customers who have disconnected their access lines with SWBT for the 

purpose of establishing service with another local exchange carrier (“LEC”) within the SWBT service area and who now wish to return to service with SWBT?

The tariff proposed by Southwestern Bell is not harmful to competition and complies with the applicable Missouri statutes.  The Commission is willing to approve the proposed tariff.  However, the proposed tariff indicates that the offer would be in effect from April 9, 2002 through April 8, 2003.  Most of that period has expired while the tariff has been suspended.  Therefore, the Commission will reject this particular tariff.  But if Southwestern Bell wishes to resubmit the tariff with revised effective dates, the Commission will approve the resubmitted tariff.  

2.
Should the Commission approve SWBT’s proposed revision to Local Exchange Tariff, P.S.C. Mo-24, Sections 2 and 3 of the Integrated Services Tariff P.S.C. Mo-41 and Section 38 of the General Exchange Tariff P.S.C. Mo-35 to offer a waiver of Service and Equipment Charges to business customers who have disconnected their access line with SWBT for the purpose of establishing service with another local exchange carrier (“LEC”) within the SWBT service area and who now wish to return to service with SWBT?

The tariff proposed by Southwestern Bell is not harmful to competition and complies with the applicable Missouri statutes.  The Commission is willing to approve the proposed

tariff.  However, the proposed tariff indicates that the offer would be in effect from April 9, 2002 through April 8, 2003.  Most of that period has expired while the tariff has been suspended.  Therefore, the Commission will reject this particular tariff.  But if Southwestern Bell wishes to resubmit the tariff with revised effective dates, the Commission will approve the resubmitted tariff.  

IT IS THEREFORE ORDERED:
1. That the tariff sheet issued on March 29, 2002, by Southwestern Bell Telephone, L.P. d/b/a Southwestern Bell Telephone Company, and assigned Tariff No. 200200831, previously suspended until December 7, 2002, is rejected.  The tariff sheet rejected is:

P.S.C. Mo. – No 24

3rd Revised Sheet 2, Replacing 2nd Revised Sheet 2

2. That the tariff sheets issued on March 29, 2002, by Southwestern Bell Telephone, L.P. d/b/a Southwestern Bell Telephone Company, and assigned Tariff No. 200200828, previously suspended until December 7, 2002, are rejected.  The tariff sheets rejected are:

P.S.C. Mo. – No 24

3rd Revised Sheet 1.03, Replacing 2nd Revised Sheet 1.03

P.S.C. Mo. – No. 41

Section 2

1st Revised Sheet 6.03, Replacing Original Sheet 6.03

Section 3

1st Revised Sheet 14.02, Replacing Original Sheet 14.02

P.S.C. Mo. – No. 35

Section 38

1st Revised Sheet 15, Replacing Original Sheet 15

3. That this Report and Order shall become effective on December 7, 2002.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge
( S E A L )

Simmons, Ch., and Forbis, CC., concur;

Murray, C., concurs, with concurring opinion attached;

Lumpe, C., dissents, with dissenting opinion attached;

Gaw, C., dissents, with dissenting opinion to follow;

certify compliance with the provisions of Section 536.080,

RSMo 2000.

Dated at Jefferson City, Missouri,

on this 3rd day of December, 2002.
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�  Hughes Direct, Exhibit 4, Page 7, Lines 14-15.  


� Report and Order, Case No. TT-2002-108 (December 18, 2001).


� Hughes Direct, Exhibit 4, Pages 4-5, Lines 21-23, 1-4.  A copy of the tariff is attached to Hughes’ Direct as Schedule 6.


� Regan Direct, Exhibit 2, Pages 3-4, Lines 18-23, 1-5.  A copy of the tariff is attached to Regan’s Direct as Schedule 3. 


� Transcript, Page 107, Lines 1-14.


� Hughes Surrebuttal, Exhibit 5, Page 4, Lines 14-16.


� State ex rel. DePaul Hospital v. PSC, 464 S.W.2d 737, 738 (Mo. App. 1970).


� Id. at 740.


� Aron, Exhibit 1, Pages 12-13, Lines 16-25, 1-3.


� 47 U.S.C. 202(a) “It shall be unlawful for any common carrier to make any unjust or unreasonable discrimination in charges, practices, classifications, regulations, facilities, or services for or in connection with like communication service, directly or indirectly, by any means or device, or to make or give any undue or unreasonable preference or advantage to any particular person, class of persons, or locality, or to subject any particular person, class of persons, or locality to any undue or unreasonable prejudice or disadvantage.”


� Order on Reconsideration and Petitions for Forbearance, FCC 99-223, Paragraph 66, August 16, 1999.  A copy of the order was admitted into the record as Exhibit 27. 


� Id. at Paragraph 68.


� Id. at Paragraph 69.


� Id. at Paragraph 70.


� The Commission does not wish to imply that a winback offer can be harmful to competition only if it is predatory.  As was made clear in Dr. Aron’s testimony for Southwestern Bell, the terms “predatory” and “anticompetitive” have defined meanings within antitrust law that do not necessarily match the meaning that the Commission intends to place on those terms.
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