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	GENERAL TERMS & CONDITIONS
	
	
	
	
	

	SBC:  Should the ICA obligate SBC to continue to provide network elements that are no longer required to be provided under applicable law or should the ICA clearly state that SBC is required to provide only UNEs that it is lawfully obligated to provide under Section 251(c)(3) of the Act?

WilTel:  Should the ICA contain language that would exclude from the ICA’s generally applicable change of law provisions any change in SBC’s legal obligations to provide access to UNEs and permit SBC to unilaterally alter its legal contractual obligations under the ICA?
	1
	WHEREAS

1.1.32, 1.1.63, 2.12.1.3 ,2.12.1.4
	WHEREAS, CLEC represents that it is, or intends to become, a provider of Telephone Exchange Service to residential and business End Users offered exclusively over its own Telephone Exchange Service facilities or predominantly over its own Telephone Exchange Service facilities in combination with the use of unbundled network elements purchased from other entity(ies) and the resale of Telecommunications Services of other carriers.

1.1.32 “Declassified” or “Declassification” means the situation where a network element, including a network element referred to as a Lawful UNE under this Agreement, has been removed from this Agreement in accordance with Change of Applicable Law procedures in Section 21 ceases to be subject to unbundling obligations because it is no longer required by Section 251(c)(3) of the Act, as determined by non-stayed effective FCC rules and associated effective FCC and judicial orders.  Without limitation, a Lawful UNE that has ceased to be a Lawful UNE and has been removed pursuant to the Change of Applicable law provisions of this Agreement may be referred to as “Declassified.”  
1.1.63  None

2.12.1.3 The underlying Interconnection Agreement sets forth the terms and conditions pursuant to which SBC-12STATE agrees to provide CLEC with access to Lawful unbundled network elements under Applicable Law, Collocation under Section 251(c)(6) of the Act, Interconnection under Section 251(c)(2) of the Act and/or Resale under Section 251(c)(4) of the Act in SBC-12STATE's incumbent local exchange areas for the provision of CLEC's Telecommunications Services.  The Parties acknowledge and agree that SBC-12STATE is only obligated to make available Lawful UNEs and access to Lawful UNEs under Applicable Law, Collocation under Section 251(c)(6) of the Act, Interconnection under Section 251(c)(2) of the Act and/or Resale under Section 251(c)(4) of the Act to CLEC in SBC-12STATE's incumbent local exchange areas. SBC-12STATE has no obligation to provide such Lawful UNEs, Collocation, Interconnection and/or Resale, to CLEC for the purposes of CLEC providing and/or extending service outside of SBC-12STATE's incumbent local exchange areas.  In addition, SBC-12STATE is not obligated to provision Lawful UNEs or to provide access to Lawful UNEs under Section 251(c)(3) of the Act, Collocation under Section 251(c)(6) of the Act, Interconnection under Section 251(c)(2) of the Act and/or Resale under Section 251(c)(4) of the Act and is not otherwise bound by any 251(c) obligations in geographic areas other than SBC-12STATE's incumbent local exchange areas. Therefore, the Parties understand and agree that the rates, terms and conditions set forth in SBC-12STATE's current Interconnection Agreement, and any associated provisions set forth elsewhere in CLEC's current Interconnection Agreement (including but not limited to the rates set forth in this Agreement associated with Lawful UNEs under Section 251(c)(3) of the Act, Collocation under Section 251(c)(6) of the Act, Interconnection under Section 251(c)(2) of the Act and/or Resale under Section 251(c)(4) of the Act), shall only apply to the Parties and be available to CLEC for provisioning telecommunication services within an SBC-12STATE incumbent local exchange area(s) in the State in which CLEC's current Interconnection Agreement  with SBC-12STATE has been approved by the  relevant state Commission and is in effect. 

2.12.1.4 Throughout this Agreement, wherever there are references to unbundled network elements that are to be provided by SBC-12STATE under this Agreement, the Parties agree and acknowledge that their intent is for the Agreement to comply with Section 2.12.1.3, above 


	SBC’s use of the term “lawful” in any manner throughout the ICA, including all Appendices, is unnecessary and creates ambiguity, and will only lead to potential for dispute between the parties as to SBC’s obligations under the ICA.  Any effective law, rule or regulation is by definition “lawful.”  The word “lawful” should be removed from the ICA.  Further, any use of other language including, without limitation, statements such as “notwithstanding anything to the contrary, SBC shall be obligated to provide UNEs only to the extent required by  Section 251” should be deleted throughout the ICA for the same reason.  Such language is self-serving and will enable SBC to circumvent the change of law provisions and unilaterally relieve itself of contractual obligations.  Sections 251 and 252 of the Act, and the FCC’s rules implementing them, provide for a clear and well-established process for negotiating ICAs and any amendments thereto.  This process of negotiation and, if needed, arbitration sufficiently protects SBC’s interests as well as WilTel’s, so SBC should not be permitted to circumvent FCC rules and the terms of the ICA solely for the self-serving purpose of taking advantage of what SBC perceives as a change in law from which SBC will benefit.  

SBC’s assertion that it should not be required to continue providing network elements that are no longer required to be provided under applicable law is not only self-serving but also misleading.  SBC attempts to persuade this Commission that it should not be obligated to perform its legal contractual obligations with WilTel once the FCC declares that there is no longer a statutorily or an FCC imposed obligation to do so.  SBC’s proposed language peppered throughout the ICA enables SBC to excuse itself from its contractual obligations any time SBC perceives that the law, upon which such contractual obligations were based, changes to its advantage.  However, change of law events related to unbundling obligations should be treated no differently from other change of law events under the ICA, and SBC has failed to present any reason or justification for handling such changes in law any differently.  Unless the applicable law itself (supported by jurisdictional prerequisites of course) declares it so, a contractual obligation does not violate the law though it may be inconsistent with the law.  The ICA is a contract containing mutually negotiated and agreed upon terms entered into for the purpose of implementing certain rights and obligations stemming from FCC rules and regulations.  It is only reasonable that the parties to a mutually negotiated contract implementing such rights and obligations should negotiate and agree to any changes to those rights and obligations under such contract.  To do differently would violate the very letter of Section 251 of the Act requiring good faith negotiations.  47 U.S.C. § 251(c)(1).  

The parties must negotiate changes to their mutually negotiated ICA to keep it consistent with the law.  WilTel’s proposed language in Section 21.1 (as well as through its proposed issues with SBC’s language throughout the ICA as previously explained) provides that the terms of the contract govern the parties’ rights and obligations under such contract until they are changed by amendment.  The parties should mutually identify and implement legal obligations, or the lack thereof, under the ICA (e.g. identifying a UNE that may no longer be subject to unbundling obligations) through change of law procedures which consist generally of:  (i) notice by a party that it believes a change in law has occurred affecting certain contractual obligations, (ii) negotiation (including resort to dispute resolution and arbitration if necessary) over the existence and extent of such change in law, and (ii) eventual execution of an amendment to the ICA implementing such a change to the extent existing language in the ICA is inconsistent.  Only after the parties reach final agreement on changes to the ICA should SBC be permitted to take any action with regard to its unbundling obligations.  A reasonable process for handling changes in law is beneficial to both parties, and negotiation is an essential element in defining the extent of the parties rights and obligations and then translating those into contract language.

Section 1.1.32:   WilTel is not opposed to an appropriate transition process for handling UNEs which were ordered when available under the ICA at one time but which were properly removed from the ICA pursuant to the change of law provisions.  But such a process should not occur until the parties have agreed, through the change of law provisions of the ICA, that a particular UNE is no longer legally required to be unbundled under FCC rules.  SBC’s definition of “Declassification”, however, allows SBC to circumvent the change of law procedures.  WilTel’s definition of “Declassification”, on the other hand, clarifies that the ICA’s change of law provisions apply to identify those UNEs that my no longer be available, and only then provide for a reasonable process to discontinue them.  WilTel’s proposed definition should be approved.    

Section 2.12.1.3:  In this section and wherever in the ICA and its Appendices there is reference to “Section 251(c)(3) of the Act” which is used as a modifying limitation on SBC’s obligation to provide unbundled network elements, WilTel’s proposed alternative use of “Applicable Law” as defined in the ICA is more reasonable and applicable to describe the parties’ rights and obligations with regard to network elements.  “Applicable Law” is already defined to encompass the applicable sources of legal obligations which the ICA is intended to implement, so there is no need to create potential for dispute by further limitation in various provisions throughout the ICA.  Further, SBC’s proposed language expressly limits SBC’s obligation to provide access to unbundled network elements to the requirements of Section 251; whereas, SBC is also obligated to provide unbundled access to certain network elements listed in Section 271 of the Act.  47 U.S.C. § 271(c)(2)(B).  WilTel acknowledges that such elements may be subject to a different pricing standard, but SBC is nonetheless legally required to provide them, and SBC’s language contradicts such requirements.  Further, Section 251(e)(3) of the Act provides that nothing shall prohibit states from establishing or enforcing other requirements of state law in ICAs.  This Commission, therefore, has the discretion to include terms and conditions of UNEs in the ICA so long as they do not conflict with the FCC’s rules.  Because this Commission is authorized to regulate UNEs within the guidelines set forth by the FCC, the Commission clearly has the authority to determine the manner by which such UNEs should be declassified and/or continue to be provided.

WilTel’s proposed language should be approved.  

Porter Rebuttal at 2-4

	WHEREAS, CLEC represents that it is, or intends to become, a provider of Telephone Exchange Service to residential and business End Users offered exclusively over its own Telephone Exchange Service facilities or predominantly over its own Telephone Exchange Service facilities in combination with the use of Lawful unbundled network elements purchased from other entity(ies) and the resale of Telecommunications Services of other carriers.

1.1.32  “Declassified” or “Declassification” means the situation where a network element, including a network element referred to as a Lawful UNE under this Agreement, ceases to be a Lawful UNE under this Agreement because it is no longer required by Section 251(c)(3) of the Act, as determined by lawful and effective FCC rules and associated lawful and effective FCC and judicial orders.  Without limitation, a Lawful UNE that has ceased to be a Lawful UNE may also be referred to as “Declassified.”  

1.1.63  “Lawful,” when used in relation to unbundling, unbundled network elements, network elements and/or UNEs or activities involving UNEs, means required by Section 251(c)(3) of the Act, as determined by lawful and effective FCC rules and associated lawful and effective FCC and judicial orders.  

2.12.1.3 The underlying Interconnection Agreement sets forth the terms and conditions pursuant to which SBC-12STATE agrees to provide CLEC with access to Lawful unbundled network elements under Applicable Law Section 251(c)(3) of the Act, Collocation under Section 251(c)(6) of the Act, Interconnection under Section 251(c)(2) of the Act and/or Resale under Section 251(c)(4) of the Act in SBC-12STATE's incumbent local exchange areas for the provision of CLEC's Telecommunications Services.  The Parties acknowledge and agree that SBC-12STATE is only obligated to make available Lawful UNEs and access to Lawful UNEs under Applicable Law Section 251(c)(3) of the Act, Collocation under Section 251(c)(6) of the Act, Interconnection under Section 251(c)(2) of the Act and/or Resale under Section 251(c)(4) of the Act to CLEC in SBC-12STATE's incumbent local exchange areas. SBC-12STATE has no obligation to provide such Lawful UNEs, Collocation, Interconnection and/or Resale, to CLEC for the purposes of CLEC providing and/or extending service outside of SBC-12STATE's incumbent local exchange areas.  In addition, SBC-12STATE is not obligated to provision Lawful UNEs or to provide access to Lawful UNEs under Section 251(c)(3) of the Act, Collocation under Section 251(c)(6) of the Act, Interconnection under Section 251(c)(2) of the Act and/or Resale under Section 251(c)(4) of the Act and is not otherwise bound by any 251(c) obligations in geographic areas other than SBC-12STATE's incumbent local exchange areas. Therefore, the Parties understand and agree that the rates, terms and conditions set forth in SBC-12STATE's current Interconnection Agreement, and any associated provisions set forth elsewhere in CLEC's current Interconnection Agreement (including but not limited to the rates set forth in this Agreement associated with Lawful UNEs under Section 251(c)(3) of the Act, Collocation under Section 251(c)(6) of the Act, Interconnection under Section 251(c)(2) of the Act and/or Resale under Section 251(c)(4) of the Act), shall only apply to the Parties and be available to CLEC for provisioning telecommunication services within an SBC-12STATE incumbent local exchange area(s) in the State in which CLEC's current Interconnection Agreement  with SBC-12STATE has been approved by the  relevant state Commission and is in effect. 

2.12.1.4 Throughout this Agreement, wherever there are references to unbundled network elements that are to be provided by SBC-12STATE under this Agreement, the Parties agree and acknowledge that their intent is for the Agreement to comply with Section 2.12.1.3, above , and require only the provision of Lawful UNEs, regardless of whether the term “Lawful” is used as part of the reference to unbundled network elements.  


	SBC’s proposed “Lawful UNE” language specifically addresses the Declassification of UNEs that began with USTA I, continued with the FCC’s release of its Triennial Review Order, and has further been defined with the release of the Court’s mandate in the USTA II case, on June 16, 2004.  Rather than settle for standard (vague) change in law language addressing  the Declassification of UNEs, SBC’s language clearly defines when and how SBC will be obligated to provide UNEs under Section 251(c)(3) and how, once SBC is no longer required to provide those UNEs, the parties will transition smoothly to a commercial environment where CLEC can obtain products and services from SBC on a wholesale basis via options such as resale, access tariffs and separately negotiated agreements.  As this Commission is well aware, leaving even one issue open for debate typically results in the parties having to seek Commission intervention to settle their disputes.  SBC’s language will avoid that situation

Silver Direct 8-10
	

	A) Should the term “Local Calls” be defined as traffic that is intra-LATA  when applied to intercarrier compensation?

B) What is the proper definition and scope of Section 251(b)(5) Traffic?
	2
	1.1.68
	1.1.68 “Local Calls”, for purposes of intercarrier compensation, is traffic where all calls are within the same Local Access Transport Area, or LATA.  Local Calls must actually originate and actually terminate to parties physically located within the LATA.
	WilTel’s proposed definition of “Local Calls” would permit both parties to exchange traffic subject to Section 251(b)(5) reciprocal compensation pricing on a LATA-wide basis.  This is a reasonable proposal and would benefit consumers in such LATA-wide calling areas by providing them with lower rates for calls originating and terminating in that area.  Additionally, WilTel’s proposed definition would avoid many of the issues in relation to FX type calls.  

Porter Rebuttal at 4 


	1.1.68 “Local Calls”, for purposes of intercarrier compensation, is traffic where all calls are within the same common local and common mandatory local calling area , i.e., within the same or different SBC Exchange(s) that participate in the same common local mandatory local calling area approved by the applicable state Commission.  Local Calls must actually originate and actually terminate to parties physically located within the same common local or common mandatory local calling area.
	Section 251(b)(5) reciprocal compensation applies to calls exchanged between parties that are physically within the same local or mandatory local calling area - without regard to the NPA/NXX’s of the calling party and the called party.  Accordingly, SBC’s proposed language properly excludes from Section 251(b)(5) reciprocal compensation calls terminated to customers not physically located in the same SBC local calling area as the calling party – i.e.,  Foreign Exchange (FX) calls.     SBC’s language  provides comprehensive boundaries that includes traffic exchanged between end users that are located in: 1) the same SBC exchange area; or  2)  different SBC exchange areas that share a common mandatory local calling area within an SBC exchange area, as defined in SBC’s Tariff.  Further, the FCC’s ISP Compensation Order classified and developed an inter-carrier compensation mechanism for ISP-Bound traffic. In so doing, the FCC made clear that the ISP-bound traffic it was addressing, like traffic that is subject to section 251(b)(5) reciprocal compensation, is traffic between two parties in the same local calling area. This is illustrated in paragraph 90 of the ISP Compensation Order, which states that the FCC intended the same intercarrier compensation rates, terms and conditions to apply to ISP-bound traffic as applies to section 251(b)(5) voice traffic

Silver Direct 8-10
	

	Should the definition of “Main Distribution Frame” be restricted to use with only DS0 and DSL services?

RESOLVED
	2b
	1.2.1
	1.2.1
“Main Distribution Frame” (MDF) is termination frame for outside facility and inter-exchange office equipment at the central office.
	SBC withdraws disputed language.
	1.2.1
“Main Distribution Frame” (MDF) is termination frame for outside facility and inter-exchange office equipment at the central office. 
	SBC withdraws disputed language.
	

	SBC:  Does SBC have an obligation to provided services outside of its serving area?

WilTel:  Should the ICA contain language that allows SBC to restrict WilTel’s use of UNEs or other services under the ICA in violation of FCC rules?
	3
	2.12.1.1

	2.12.1.1
 the specific operating area(s) or portion thereof in which SBC-13STATE is then deemed to be the ILEC under the Act (the “ILEC Territory”), and where the CLEC is operating and offering service to End Users identified to be residing in such ILEC Territory;  and  
	Contrary to SBC’s assertion, WilTel’s proposed language does not require SBC to provide service outside its territory.  SBC’s proposed language could potentially allow SBC to unlawfully restrict WilTel’s use of UNEs or interconnection services under this ICA.  For example, WilTel is permitted to use UNEs for the provision of interexchange traffic provided that the UNE is not purchased solely for that purpose.  In the event that through WilTel’s use of UNEs to provide services to End Users WilTel additionally is providing exchange access services over such UNE, as WilTel is permitted to do pursuant to FCC rules, then SBC’s “only to the extent” language could be interpreted to allow SBC to cease providing the UNE to the extent it is also being used to provide exchange access service.  WilTel’s proposed alternate language accomplishes SBC’s goal of restricting SBC’s obligations to a specific geographic area while at the same time alleviating the potential conflict described.  WilTel’s language should be approved. 

Porter Rebuttal at 4-5


	2.12.1.1 the specific operating area(s) or portion thereof in which SBC-13STATE is then deemed to be the ILEC under the Act (the “ILEC Territory”), and only to the extent that the CLEC is operating and offering service to End Users identified to be residing in such ILEC Territory;  and  
	By its proposed language, WilTel seeks to require SBC MISSOURI to offer services  outside of its Incumbent Local Exchange Area.  SBC  251(c ) obligations are only applicable when SBC is the incumbent local exchange carrier, i.e. in SBC incumbent territory.  

To the extent that SBC MISSOURI provides non-competitive services that extend beyond its Incumbent areas, (such as OS/DA, E911) it will provide such services and functions to CLECs in accordance with the appropriate tariffed rates, terms and conditions.  However, SBC MISSOURI’s  incumbent obligations under Section 251(c) do not extend beyond its incumbent territory.

McPhee Direct 64-69
	

	Does  the Commission have the jurisdiction to arbitrate language which pertains to Section 271 and 272 of the Act and which was not voluntarily negotiated and does not address 251(b) or (c) obligation?


	4
	2.12.1.3
	2.12.1.3 The underlying Interconnection Agreement sets forth the terms and conditions pursuant to which SBC-12STATE agrees to provide CLEC with access to Lawful unbundled network elements under Applicable Law, Collocation under Section 251(c)(6) of the Act, Interconnection under Section 251(c)(2) of the Act and/or Resale under Section 251(c)(4) of the Act in SBC-12STATE's incumbent local exchange areas for the provision of CLEC's Telecommunications Services.  The Parties acknowledge and agree that SBC-12STATE is only obligated to make available Lawful UNEs and access to Lawful UNEs under Applicable, Collocation under Section 251(c)(6) of the Act, Interconnection under Section 251(c)(2) of the Act and/or Resale under Section 251(c)(4) of the Act to CLEC in SBC-12STATE's incumbent local exchange areas. SBC-12STATE has no obligation to provide such Lawful UNEs, Collocation, Interconnection and/or Resale, to CLEC for the purposes of CLEC providing and/or extending service outside of SBC-12STATE's incumbent local exchange areas.  In addition, SBC-12STATE is not obligated to provision Lawful UNEs or to provide access to Lawful UNEs under Section 251(c)(3) of the Act, Collocation under Section 251(c)(6) of the Act, Interconnection under Section 251(c)(2) of the Act and/or Resale under Section 251(c)(4) of the Act and is not otherwise bound by any 251(c) obligations in geographic areas other than SBC-12STATE's incumbent local exchange areas. Therefore, the Parties understand and agree that the rates, terms and conditions set forth in SBC-12STATE's current Interconnection Agreement, and any associated provisions set forth elsewhere in CLEC's current Interconnection Agreement (including but not limited to the rates set forth in this Agreement associated with Lawful UNEs under Section 251(c)(3) of the Act, Collocation under Section 251(c)(6) of the Act, Interconnection under Section 251(c)(2) of the Act and/or Resale under Section 251(c)(4) of the Act), shall only apply to the Parties and be available to CLEC for provisioning telecommunication services within an SBC-12STATE incumbent local exchange area(s) in the State in which CLEC's current Interconnection Agreement  with SBC-12STATE has been approved by the  relevant state Commission and is in effect. 


	See WilTel’s Response to Issue #1 above as to Section 2.12.1.3.

Porter Rebuttal at 5-6
	2.12.1.3 The underlying Interconnection Agreement sets forth the terms and conditions pursuant to which SBC-12STATE agrees to provide CLEC with access to Lawful unbundled network elements under Section 251(c)(3) of the Act, Collocation under Section 251(c)(6) of the Act, Interconnection under Section 251(c)(2) of the Act and/or Resale under Section 251(c)(4) of the Act in SBC-12STATE's incumbent local exchange areas for the provision of CLEC's Telecommunications Services.  The Parties acknowledge and agree that SBC-12STATE is only obligated to make available Lawful UNEs and access to Lawful UNEs under Section 251(c)(3) of the Act, Collocation under Section 251(c)(6) of the Act, Interconnection under Section 251(c)(2) of the Act and/or Resale under Section 251(c)(4) of the Act to CLEC in SBC-12STATE's incumbent local exchange areas. SBC-12STATE has no obligation to provide such Lawful UNEs, Collocation, Interconnection and/or Resale, to CLEC for the purposes of CLEC providing and/or extending service outside of SBC-12STATE's incumbent local exchange areas.  In addition, SBC-12STATE is not obligated to provision Lawful UNEs or to provide access to Lawful UNEs under Section 251(c)(3) of the Act, Collocation under Section 251(c)(6) of the Act, Interconnection under Section 251(c)(2) of the Act and/or Resale under Section 251(c)(4) of the Act and is not otherwise bound by any 251(c) obligations in geographic areas other than SBC-12STATE's incumbent local exchange areas. Therefore, the Parties understand and agree that the rates, terms and conditions set forth in SBC-12STATE's current Interconnection Agreement, and any associated provisions set forth elsewhere in CLEC's current Interconnection Agreement (including but not limited to the rates set forth in this Agreement associated with Lawful UNEs under Section 251(c)(3) of the Act, Collocation under Section 251(c)(6) of the Act, Interconnection under Section 251(c)(2) of the Act and/or Resale under Section 251(c)(4) of the Act), shall only apply to the Parties and be available to CLEC for provisioning telecommunication services within an SBC-12STATE incumbent local exchange area(s) in the State in which CLEC's current Interconnection Agreement  with SBC-12STATE has been approved by the  relevant state Commission and is in effect. 


	By its proposed language, WilTel seeks to require SBC MISSOURI to offer UNEs, collocation, resale and interconnection  outside of its Incumbent Local Exchange Area.  SBC MISSOURI’s 251(c ) obligations are only applicable when SBC MISSOURI is the incumbent local exchange carrier, i.e.  in SBC MISSOURI’s incumbent territory.  In order to avoid the obvious legal restriction on WilTel’s proposed language, WilTel  has added language to its proposal seeking to incorporate SBC MISSOURI’ 271 obligations into the interconnection Agreement via this arbitration.  

To the extent that SBC MISSOURI provides non-competitive services that extend beyond its Incumbent areas, (such as OS/DA, E911) it will provide such services and functions to WilTel in accordance with he appropriate tariffed rates, terms and conditions.  However, SBC MISSOURI’s incumbent obligations under Section 251( c) do not extend beyond its incumbent territory.

SBC MISSOURI’s proposed language in Section 1.7 sets forth the sections of the Act which obligate SBC MISSOURI  to provide UNEs, collocation, interconnection and resale and states that SBC MISSOURI has no obligation to provide UNEs, collocation, resale or interconnection outside of its incumbent local exchange areas.  As set forth above, SBC MISSOURI’s 251 (c ) obligations are only applicable when SBC MISSOURI is the incumbent local exchange carrier, i.e. in SBC MISSOURI’s incumbent territory.

Quste Direct 4-5
	

	Should CLEC and its affiliates be required to enter into ICA’s with SBC that contain like terms and conditions that WilTel has with SBC in this ICA?

WilTel:  Is it reasonable that SBC should attempt to bind non-parties to this ICA to its terms and conditions, such as payment and indemnification obligations?


	5
	2.13.1
	2.13.1 These General Terms and Conditions and all attachments and Appendices hereto (this Agreement), including subsequent amendments, if any, shall bind SBC-13STATE and CLEC and any entity that currently or subsequently is wholly owned or controlled by CLEC.  CLEC further agrees that the same or substantially the same terms and conditions shall be incorporated into any separate agreement between SBC-13STATE and any such CLEC Affiliate that continues to operate as a separate entity.  This Agreement shall remain effective as to CLEC and any such CLEC Affiliate for the term of this Agreement as stated herein until either SBC-13STATE or CLEC or any such CLEC Affiliate institutes renegotiation consistent with the provisions of this Agreement for renewal and term.  Notwithstanding the foregoing, this Agreement will not supersede a currently effective interconnection agreement between any such CLEC Affiliate and SBC-13STATE until the expiration of such other agreement.


	SBC’s proposed language would bind all of WilTel’s affiliates even though WilTel is the only entity party to this ICA with SBC.  No entity but WilTel can order UNEs or other services under this ICA, but SBC clearly seeks to hold WilTel’s affiliates responsible for any obligations under this ICA in the event WilTel breaches the agreement.  Although WilTel objects to binding any entities other than WilTel, WilTel’s proposed language would allow reference to WilTel Local Network, LLC’s wholly owned subsidiaries (of which there are none at this time).  Furthermore, SBC’s assertion that this language is necessary to prevent discrimination between CLECs is simply ridiculous.  Clearly, entities may desire to take advantage of previously negotiated agreements of their affiliates if they can do so, but that should be solely at their option and not for SBC to decide.  If affiliated legal entities each wish to negotiate their own interconnection agreements with SBC, there is nothing under applicable law that prevents that nor has SBC offered any support for such a proposition.  To the contrary, it would be discriminatory to permit SBC to mandate the terms and conditions to which a particular CLEC should be bound under Section 251 of the Act.  If a CLEC wishes to negotiate its own agreement, or adopt a separate agreement as permitted under Section 252(i) of the Act, SBC cannot prevent that.  SBC’s language should be rejected.  

Porter Rebuttal at 6-7

	2.13.1 These General Terms and Conditions and all attachments and Appendices hereto (this Agreement), including subsequent amendments, if any, shall bind SBC-13STATE and CLEC and any entity that currently or subsequently is owned or controlled by or under common ownership or control with CLEC.  CLEC further agrees that the same or substantially the same terms and conditions shall be incorporated into any separate agreement between SBC-13STATE and any such CLEC Affiliate that continues to operate as a separate entity.  This Agreement shall remain effective as to CLEC and any such CLEC Affiliate for the term of this Agreement as stated herein until either SBC-13STATE or CLEC or any such CLEC Affiliate institutes renegotiation consistent with the provisions of this Agreement for renewal and term.  Notwithstanding the foregoing, this Agreement will not supersede a currently effective interconnection agreement between any such CLEC Affiliate and SBC-13STATE until the expiration of such other agreement.


	SBC MISSOURI proposes that any and all agreements between SBC MISSOURI and WilTel and its affiliates to contain the same or substantially the same terms and conditions for a particular state.  This language keeps CLECs and their Affiliates from picking and choosing between their Agreements the most favorable terms and conditions.  More importantly, it prevents the parties from re-arbitrating issues and getting different outcomes.   Without this language, some CLECs and their Affiliates would have a greater advantage over other CLECs; such outcomes are discriminatory.  Further, the language prevents ambiguities and disputes from arising when a CLEC and its affiliates attempt to operate under two separate agreements.

Quate Direct 63
	

	SBC:  Are the insurance limits and requirements requested by SBC reasonable?

WilTel:  Which Party’s insurance limits and requirements are more reasonable for the relationship governed by this ICA?
	6
	4.6.2, 4.6.4
	4.6.2 Commercial General Liability insurance with minimum limits of: $2,000,000 General Aggregate limit; $2,000,000 each occurrence sub-limit for all bodily injury or property damage incurred in any one occurrence; $1,000,000 each occurrence sub-limit for Personal Injury and Advertising; $2,000,000 Products/Completed Operations Aggregate limit, with a $2,000,000 each occurrence sub-limit for Products/Completed Operations.  Fire Legal Liability sub-limits of $2,000,000 are also required if this Agreement involves collocation.  The other Party must be named as an Additional Insured on the Commercial General Liability policy.

4.6.4 Each Party shall require subcontractors providing services under this Agreement to maintain in force insurance coverage and limits in commercially reasonable and appropriate amounts to be determined at the discretion of the Party using such subcontractors.

4.6.6 Each Party will endeavor to provide the other Party with at least thirty (30) calendar days advance written notice of cancellation, a material reduction that impacts the coverage amounts set forth above,  or non-renewal of any of the insurance policies required herein.
	SBC’s proposed policy limits for insurance coverage under the ICA are unreasonably high.  SBC’s so-called “absolute minimum commercially reasonable” proposed limits are quite the opposite and are as much as 5 times more than they are in WilTel’s existing ICA with SBC, and 5 times more than they are in the Physical Collocation Appendix of the ICA before this Commission today.  SBC has not provided this Commission any reasonable justification for such limits except to say that the PSTN is worth “many tens of millions of dollars.”  SBC has not provided any reasonable basis for claiming that WilTel poses a risk to the tune of $10 million dollars, and in particular SBC cannot seriously argue that industry changes have occurred over the last 3 years since WilTel signed its existing ICA with SBC that have increased its risk so dramatically that it would necessitate an increase of insurance coverage amounts of 500%.  WilTel is of course amenable to providing adequate insurance coverage, but WilTel cannot be expected to provide costly insurance coverage that is unnecessary and unreasonable.  SBC’s request for such high coverage amounts violates Section 251 of the Act because it is anti-competitive and discriminatory.  Requiring CLECs to provide costly insurance is merely another means for SBC to attempt to drive competition out of the market.  SBC’s proposed limits must be reduced to the reasonable amount proposed by WilTel. 

Further evidence that SBC’s proposed amounts are unreasonable lies in SBC’s own Physical Collocation Appendix.  By SBC’s own arguments, the point of arguably the greatest exposure would be at points of interconnection such as tandems and central offices.  However, SBC’s own Physical Collocation Appendix contains separate insurance requirements and ironically they require coverage amounts (to which WilTel has already agreed) that are identical to the amounts WilTel has in its current ICA and what WilTel seeks here.  It makes no sense for WilTel to be required to retain costly insurance coverage in the General Terms and Conditions that so far exceed what SBC itself admits is sufficient to cover its most sensitive aspect of interconnecting with its network.  Finally, SBC’s solvency argument as it relates to these insurance requirements is meaningless.  SBC’s proposed coverage amounts should be rejected.  

WilTel’s proposed language in Section 4.6.4 is reasonable because the Party using the subcontractors is in the position to know the work being performed and, thus, the risk posed by such work.  For the same reasons above, subcontractors should not be forced to maintain coverage amounts that are exorbitantly high and would serve to effectively exclude WilTel’s choice of subcontractors thereby forcing WilTel to use SBC’s choice of contractors, possibly at higher cost to WilTel.  Such requirements would violate the Act.

Finally, WilTel’s proposed language in Section 4.6.6 is reasonable and still provides the security sought by SBC.  It may not be possible to provide 30 days notice in some circumstances.  And, a material reduction in an insurance policy may have no effect on the coverage required in this ICA, so WilTel’s proposed revision clarifies that only a material reduction in the policy amounts that impacts the coverage under this ICA should be communicated to the other party.  There is no reason to communicate non-effecting changes in the policies.  

WilTel’s proposed language in the insurance provisions should be approved.

Porter Rebuttal at 7-8

	4.6.2 Commercial General Liability insurance with minimum limits of: $10,000,000 General Aggregate limit; $5,000,000  each occurrence sub-limit for all bodily injury or property damage incurred in any one occurrence; $1,000,000 each occurrence sub-limit for Personal Injury and Advertising; $10,000,000 Products/Completed Operations Aggregate limit, with a $5,000,000 each occurrence sub-limit for Products/Completed Operations.  Fire Legal Liability sub-limits of $2,000,000 are also required if this Agreement involves collocation.  The other Party must be named as an Additional Insured on the Commercial General Liability policy.

4.6.4 Each Party shall require subcontractors providing services under this Agreement to maintain in force the insurance coverage and limits required in Sections 4.7 through 4.7.3 of this Agreement.

4.6.6 Each Party agrees to provide the other Party with at least thirty (30) calendar days advance written notice of cancellation, material reduction or non-renewal of any of the insurance policies required herein.
	SBC strongly believes insurance requirements are necessary to protect the Parties’ investments in their infrastructure and network facilities including central offices and related equipment, as well as to protect their respective employees from losses resulting from potential injuries and third party liability. Furthermore, each of the parties has a legitimate interest in ensuring that the other remains solvent so that the parties can continue to make payments under the interconnection agreement.

The amounts proposed by SBC are the absolute minimum commercially reasonable under the circumstances.   WilTel will interconnect with a public switched network worth many tens of millions of dollars. Indeed, a single tandem switch costs on the order of $10 million dollars. WilTel must recognize that its operations pose a risk to the network, and SBC believes it is not too much to ask WilTel to provide coverage in the amount of at least that amount. It is very difficult for SBC to accept that WilTel may choose not to be adequately covered by insurance at these minimum amounts.  Insurance is not a costly or an irrational request. 

Quate Direct 57-58; 63
	

	SBC:  Is it appropriate to charge for record order charges, or other fees for each CLEC CABS BAN where the CLEC name is changing if there is no OCN/ACNA change?

WilTel:  Is it reasonable for SBC to assess multiple, and excessive, charges to WilTel for simply changing its name or its OCN/ACNA?


	7
	4.8.2.1

4.8.3.2


	4.8.2.1 Any assignment or transfer of an Agreement wherein only the CLEC name is changing, and which does not include a change to a CLEC OCN/ACNA, constitutes a CLEC Name Change.  There shall be no record or other charge to CLEC in the event of a CLEC Name Change.

4.8.3.2 
For any CLEC Company Code Change, CLEC must submit a service order changing the OCN/ACNA for each end user record and/or a service order for each circuit ID number, as applicable.  There shall be no record or other charge to CLEC in the event of a CLEC Company Code Change., Unless contrary to the rules of the Commission or other Applicable Law, CLEC shall pay any reasonable out-of-pocket charges required for re-stenciling, re-engineering, changing locks and any other work necessary with respect to Collocation, as determined on an individual case basis. 


	SBC should not be permitted to charge to its customers an extortionate fee to cover what should be a cost of doing business.  Name changes and company code changes occur in this industry.  SBC’s internal functions associated with any such changes are a cost of doing business, just as they are for WilTel.  SBC argues that companies are reorganizing and changing hands so often that SBC is justified in charging CLECs for this so-called extra work.  This argument is meritless and the Commission should see these charges for what they are – a means by which SBC seeks to address profitability concerns resulting from the FCC’s unbundling obligations.  SBC is prohibited by Section 251 and the FCC’s rules from charging WilTel unreasonable rates and charges.  At most, SBC is entitled to recover actual costs incurred in providing services to WilTel.  SBC seeks to charge unreasonably high charges for performing an administrative function that is at most a record change.  WilTel’s language should be approved.

WilTel may be willing to agree that if there is more than one name change, or more than one OCN/ACNA change, per calendar year, then SBC could charge a “reasonable” records change charge for changes after the first one.  Such a charge, however, must be reasonable.  

Schwebke Rebuttal at 2
	4.8.2.1 Any assignment or transfer of an Agreement wherein only the CLEC name is changing, and which does not include a change to a CLEC OCN/ACNA, constitutes a CLEC Name Change.  For a CLEC Name Change, CLEC will incur a record order charge for each CLEC CABS BAN.  For resale or any other products not billed in CABS, to the extent a record order is available, a record order charge will apply per end user record.   Rates for record orders are contained in the Appendix Pricing, Schedule of Prices.  CLEC shall also submit a new Operator Service Questionnaire (OSQ) to update any OS/DA Rate Reference information and Branding pursuant to the rates terms and conditions of  Appendices Resale and UNE, as applicable, at the rates specified in the Appendix Pricing, Schedule of Prices to this Agreement.     

4.8.3.2 
For any CLEC Company Code Change, CLEC must submit a service order changing the OCN/ACNA for each end user record and/or a service order for each circuit ID number, as applicable.  CLEC shall pay the appropriate charges for each service order submitted to accomplish a CLEC Company Code Change; such charges are contained in the Appendix Pricing, Schedule of Prices.  In addition, CLEC shall submit a new OSQ to update any OS/DA Rate Reference information and Branding pursuant to the rates terms and conditions of Appendices Resale and Lawful UNE, as applicable,  at the rates specified in the Appendix Pricing, Schedule of Prices to this Agreement.  In addition, , CLEC shall pay any and all charges required for re-stenciling, re-engineering, changing locks and any other work necessary with respect to Collocation, as determined on an individual case basis. 

 
	WilTel must be responsible for the costs associated with any assignments, transfers, mergers, acquisitions or any other corporate changes they’ve elected to make as a corporation.  

ACNAs and OCNs, which are assigned by industry agencies such as Telcordia and NECA, appear on each End User account and/or circuit.  These codes are used in all ILECs directory databases, network databases (LMOS, TIRKS, INAC, RCMAC, etc.), billing systems to identify, inventory, and appropriately bill the services provisioned on each service order.  Any change to a company code requires service order activity on each and every end user account and circuit in order to update the multitude of systems.  Not only are these company codes utilized within the ILEC but also throughout the industry in such databases as LERG, which allows the industry as a whole to properly bill routed calls, (terminating and originating).  

When a company code change is associated with a transfer of assets it is no different than a CLEC to CLEC migration which requires a service order to be submitted by a winning Carrier.

The issue of changing OCN/ACNA codes is an industry wide problem and after a year and a half of trying to resolve this problem, SBC has recently developed this language.  

The crux of the issue is that SBC incurs actual costs to implement a CLEC’s change and SBC should have the right to charge appropriate non-recurring, cost-based rates.  More than just changing the master database may be involved.  The acquisition may require changes to the individual end users records to reflect the correct CLEC information for billing purposes

Quate Direct 12-15
	

	SBC:  a) Can SBC require advanced written notice and consent of an assignment associated with a CLEC Company Code Change? 

b) Is it appropriate for SBC to link its consent to an assignment to the CLEC’s cure of any outstanding, undisputed charges owed under the Agreement and any outstanding, undisputed  charges associated with the “assets” subject to the CLEC Company Code Change and 

can SBC require the CLEC to tender additional assurances of payment?

WilTel:  Is it reasonable to require WilTel to seek SBC’s consent before WilTel can change its OCN or ACNA?


	8
	4.8.3.1


	4.8.3.1 Any assignment or transfer of an Agreement associated with the transfer or acquisition of “assets” provisioned under that Agreement, where the OCN/ACNA formerly assigned to such “assets” is changing constitutes a CLEC Company Code Change.   For the purposes of Section 4.8.3.1, “assets” means any Interconnection, Resale Service, Lawful Unbundled Network Element, function, facility, product or service provided under that Agreement.  CLEC shall provide SBC-13STATE  with ninety (90) calendar days advance written notice of any assignment associated with a CLEC Company Code Change. 


	SBC’s statement of the issue is misleading.  SBC’s proposed language actually would require WilTel to obtain SBC’s consent to a Company Code Change, not an assignment.  SBC’s concerns about consent to assignment of the ICA are addressed in Section 4.8.1.1.  There is no basis whatsoever for WilTel to have to obtain consent from SBC if WilTel wants to change its OCN or ACNA, not even reasons of nonpayment.  SBC’s concerns about assurance of payment are addressed elsewhere in this ICA.  Allowing SBC control over whether WilTel, or any other competitor, can or cannot make changes to its OCN or ACNA is discriminatory and violates Section 251 of the Act and FCC rules prohibiting anti-competitive behavior.  SBC’s language should be stricken.  

Porter Rebuttal at 8-10
	4.8.3.1 Any assignment or transfer of an Agreement associated with the transfer or acquisition of “assets” provisioned under that Agreement, where the OCN/ACNA formerly assigned to such “assets” is changing constitutes a CLEC Company Code Change.   For the purposes of Section 4.8.3.1, “assets” means any Interconnection, Resale Service, Lawful Unbundled Network Element, function, facility, product or service provided under that Agreement.  CLEC shall provide SBC-13STATE  with ninety (90) calendar days advance written notice of any assignment associated with a CLEC Company Code Change and obtain SBC-13STATE’s consent.  SBC-13STATE shall not unreasonably withhold consent to a CLEC Company Code Change; provided, however, SBC-13STATE’s consent to any CLEC Company Code Change is contingent upon cure of any outstanding charges owed under this Agreement and any outstanding charges associated with the “assets” subject to the CLEC Company Code Change.  In addition, CLEC acknowledges that CLEC may be required to tender additional assurance of payment if requested under the terms of this Agreement.


	 A CLEC acquiring another CLEC’s interconnection agreement along with its associated assets should be required to cure any outstanding charges owed to SBC prior to SBC providing consent for CLEC to make such assumption.  If the agreement does not contain this agreement, a CLEC who has not paid undisputed amounts and is about to be disconnected, could simply reincorporate under a new name and assign the interconnection agreement to the new entity, thereby avoiding any adverse consequence from its failure to pay and requiring SBC to continue providing services for which it is not paid. SBC must have some method to protect itself from financially weakened CLECs. 

Quate Direct 18-19
	

	Should undisputed amounts be paid promptly with disputed amounts resolved in accordance with the dispute resolution procedures or should disputed amounts be required to be paid by each Party into an escrow account?
	9
	5.5.2
	5.5.2 Each Party shall promptly pay all amounts owed under this Agreement or handle any Disputed Amounts in accordance with Section 8.4.  
	WilTel’s deletion of the language in this Section 5.5.2 is directed toward WilTel’s issues with the requirement of establishing an escrow account for disputed charges.  WilTel proposes the change to the left to address SBC’s concern in its position statement.

See Issue #11 below for WilTel’s position on the escrow provisions.

Porter Rebuttal at 10-12
	Each Party shall promptly pay all amounts owed under this Agreement or place any Disputed Amounts into an escrow account that complies with Section 8.4 hereof;  
	SBC proposes language addressing billing disputes as it handles them today.  SBC  has escalation procedures in place and if WilTel does not believe their claim is being investigated and or handled appropriately, WilTel should avail itself of such escalation procedures.  SBC requires any dispute to be provided in writing.  SBC also requires that disputes be placed on its designated form as SBC needs the information to investigate and resolve the disputed amount in question.   If SBC  were required to have a separate process for each CLEC, it could not possibly handle the disputes, let alone in a timely manner.  

Quate Direct 15-17; 25-29


	

	SBC:  1) Should SBC be allowed to require Adequate Assurance of Payment?

2) If SBC is allowed to require Adequate Assurance of Payment, what form and amount is appropriate?

WilTel:  Under what circumstances, and pursuant to what terms, is it reasonable for SBC to require assurance of payment from WilTel?
	10
	7.2 

7.2.1

7.2.2

7.2.3

7.7
	7.2
Assurance of payment may only be requested by SBC-12STATE if: 

7.2.1
at the Effective Date CLEC had not already established satisfactory credit by having fewer than three (3) valid past due notices during the previous twelve (12) consecutive months of payments to SBC-13STATE for charges incurred as a CLEC; or 

7.2.2
 at the Effective Date or at any time thereafter, there has been an impairment of the established credit, financial health, or credit worthiness of CLEC that results in a rating downgrade by Moody’s or Standard and Poor’s.  ; or

7.2.3
CLEC fails to timely pay two (2) or more bills rendered to CLEC in any twelve-month period by SBC-12STATE (except such portion of a bill that is subject to a good faith, bona fide dispute and as to which CLEC has complied with all requirements set forth in Section 9.3), provided that such failure to timely pay is not due to billing delays or other cause on the part of SBC-12STATE; or 

7.7 If SBC-12STATE draws on the Letter of Credit or Cash Deposit, upon request by SBC-12STATE, and subject to Section 7.2, CLEC will provide a replacement or supplemental letter of credit or cash deposit conforming to the requirements of Section 7.3
	WilTel’s proposed language with regard to the issue of when and under what conditions SBC should be entitled to seek “assurance of payment” from WilTel is more reasonable than SBC’s proposed language.  First, WilTel proposes that SBC’s right to seek assurance be limited to the occurrence of the given events listed in the ICA and no others (SBC’s proposed 7.2 leaves open for SBC to seek a deposit for ANY reason whatsoever).  Additionally, WilTel’s language in 7.2.1 is more reasonable because it states that WilTel will have “established satisfactory credit” if it receives no more than 2 valid past due notices during the previous 12 month period.  Further, an “impairment of the established credit, financial health or creditworthiness” of WilTel should be limited to events that result in a rating downgrade by Moody’s or Standard and Poor’s, and nothing else (SBC’s language gives SBC complete discretion at what it wants to consider qualifies as the above based upon nothing more than unverified news articles).  Finally, WilTel’s proposal of failing to timely pay 2 or more bills in a 12-month period is more reasonable than SBC’s proposal of failing to timely pay any one bill.  SBC should be entitled to seek assurance of payment but only when it truly is at risk of not receiving such payment.  WilTel’s proposed language in these sections should be approved.

In Section 7.7, WilTel’s proposed language merely clarifies that SBC’s right to seek a letter of credit or cash deposit is subject to Section 7.2 which sets forth the conditions under which such are justifiably requested by SBC.

Porter Rebuttal at 12-14

	7.2
Assurance of payment may be requested by SBC-12STATE if: 

7.2.1
at the Effective Date CLEC had not already established satisfactory credit by having made at least twelve (12) consecutive months of timely payments to SBC-13STATE for charges incurred as a CLEC; or 

7.2.2
in SBC-12STATE’s reasonable judgment, at the Effective Date or at any time thereafter, there has been an impairment of the established credit, financial health, or credit worthiness of CLEC.  Such impairment will be determined from information available from financial sources, including but not limited to Moody's, Standard and Poor's, and the Wall Street Journal.  Financial information about CLEC that may be considered includes, but is not limited to, investor warning briefs, rating downgrades, and articles discussing pending credit problems; or

7.2.3
CLEC fails to timely pay  a bill rendered to CLEC by SBC-12STATE (except such portion of a bill that is subject to a good faith, bona fide dispute and as to which CLEC has complied with all requirements set forth in Section 9.3), provided that such failure to timely pay is not due to billing delays or other cause on the part of SBC-12STATE; or 

7.7 If SBC-12STATE draws on the Letter of Credit or Cash Deposit, upon request by SBC-12STATE.  CLEC will provide a replacement or supplemental letter of credit or cash deposit conforming to the requirements of Section 7.3
	Yes.  Current financial conditions in the industry and the rash of recent CLEC bankruptcies make a deposit requirement (in certain, defined circumstances) absolutely essential. 

SBC MISSOURI submits that both parties agree a deposit is appropriate in some circumstances but the parties have submitted fundamentally different positions in regards to deposits.  SBC MISSOURI respectfully suggests its deposit language is more appropriate.  SBC MISSOURI is offering deposit language that allows SBC MISSOURI to assess a reasonable deposit in the event that a CLEC customer is or becomes credit impaired.   SBC MISSOURI agrees with WilTel  that the failure to make timely payments should trigger a deposit requirement but believes additional safeguards are also required.  

SBC MISSOURI  is offering deposit language that allows SBC to assess a reasonable deposit in the event that a CLEC customer is or becomes credit impaired.  Therefore, SBC MISSOURI proposes that the deposit be in an amount equal to three (3) months anticipated charges.  

In addition, SBC Missouri’s proposals regarding the requirements, use and disposition of any such deposit are more detailed and commercially reasonable than WilTel’s proposal and better serve the purpose of protecting SBC Missouri from any loss.

SBC’s proposed language is objective and reasonable for both Parties.  It balances the need of SBC to protect itself and also protect those good paying CLECs from the requirement to pay a deposit.

SBC believes that deposits that are retained should be applied at the holder’s discretion. 

Quate Direct 47-53


	

	SBC:  1) Is the creation of an Escrow mechanism appropriate?

2) If an Escrow mechanism is to be created, what terms and conditions should govern?

WilTel:  (a) Should WilTel’s right to dispute charges under the ICA be conditioned upon depositing such amounts into an escrow account?  

(b) Under what circumstances is the use of an escrow account appropriate and reasonably necessary to protect the parties’ interests?
	11
	8.4

8.5- 8.6.3

8.7.1.1 – 8.7.1.3

9.3.3-9.3.4

9.5.1

10.4.1
	8.4  If any portion of an amount due to a Party (the “Billing Party”) under this Agreement is subject to a bona fide dispute between the Parties, the Party billed (the “Non-Paying Party”) must, prior to the Bill Due Date, give written notice to the Billing Party of the amounts it disputes (“Disputed Amounts”) and include in such written notice the specific details and reasons for disputing each item listed in Section 10.4.1. The Disputing Party should utilize any existing and preferred form provided by the Billing Party to communicate disputes to the Billing Party.  On or before the Bill Due Date, the Non-Paying Party must pay (i) all undisputed amounts to the Billing Party, and (ii) provide a notice to the Billing Party with the information set forth in Section 10.4.1 pertaining to any Disputed Amounts 

8.5 – 8.6.3 None

8.7.1.1
within ten (10) Business Days after resolution of the dispute, the portion of the Disputed Amounts resolved in favor of the Non-Paying Party will be credited to the Non-Paying Party, 

8.7.1.2
within ten (10) Business Days after resolution of the dispute, the portion of the Disputed Amounts resolved in favor of the Billing Party will be paid to the Billing Party; and

8.7.1.3
no later than the third Bill Due Date after the resolution of the dispute, the Non-Paying Party will pay the Billing Party any Late Payment Charges the Billing Party is entitled to receive pursuant to Section 8.1.5.

9.3.3 None

9.3.4 None

9.5.1 If the Non-Paying Party fails to (a) pay any undisputed Unpaid Charges in response to the Billing Party’s Section 9.2 notice, , (c) timely furnish any assurance of payment requested in accordance with Section 7 or (d) make a payment in accordance with the terms of any mutually agreed payment arrangement, the Billing Party may, in addition to exercising any other rights or remedies it may have under Applicable Law, provide written demand to the Non-Paying Party for payment of any of the obligations set forth in (a) through (d) of this Section within ten (10) Business Days.  If, after the time allotted therein, the Non-Paying Party has not materially complied with Sections 9.2 and 9.3 above, the Billing Party may also exercise any or all of the following options:

10.4.1 If the written notice given pursuant to Section 10.3 discloses that a CLEC dispute relates to billing, then the procedures set forth in this Section 10.4 shall be used and the dispute shall first be referred to the appropriate service center SBC MIDWEST REGION 5-STATE Service Center; SBC-7STATE Local Service Center (LSC); SBC CONNECTICUT Local Exchange Carrier Center (LEC-C)] for resolution. In order to resolve a billing dispute, CLEC shall furnish SBC-13STATE written notice of (i) the date of the bill in question, (ii) CBA/ESBA/ASBS or BAN number of the bill in question, (iii) telephone number, circuit ID number or trunk number in question, (iv) any USOC information relating to the item questioned, (v) amount billed and (vi) amount in question and (vii) the reason that CLEC disputes the billed amount.  To be deemed a “dispute” under this Section 10.4, CLEC either must provide evidence that it has paid the disputed amount or provide a notice with the information set forth in this 10.4.1. 

	In Section 8.4 WilTel proposes the added language that it will provide notice of its intent to dispute amounts in accordance with 10.4.1.

Further, in Section 9.5.1, WilTel’s proposed language is more reasonable than SBC’s language.  It makes no sense under SBC’s proposed language to give SBC the option to suspend any new or existing orders for Services under the ICA on the day they provide written demand for payment when in this same section they allow 10 business days from the demand to comply with the demand.  WilTel’s language would require that SBC’s option to suspend orders would commence after the 10 day period has expired, which is clearly more reasonable.  

Finally, SBC proposes language in Section 8.6, and other sections that reference the escrow provisions, that would unreasonably require WilTel to pay any billed amount which WilTel disputes into an escrow account at the time payment is due for undisputed amounts.  SBC makes such a deposit a condition to WilTel even being able to dispute the charges, and SBC’s language would require WilTel to irrevocably waive any right to dispute such amounts if they are not deposited in escrow.  These requirements are clearly unreasonable.  SBC claims that this is necessary to ensure that any amounts owed them will be paid.  SBC’s argument, however, is premised on a presumption that WilTel represents a high risk of non-payment.  Even if this were accurate, which it is not, such concerns are addressed by the right to assurance provisions and SBC’s right to seek a deposit under those circumstances.  SBC’s requirement that a dispute will not even be valid unless such amounts are paid into escrow is discriminatory behavior and contrary to Section 251 of the Act.  

Additionally, WilTel may be willing to pay disputed amounts into escrow if WilTel demonstrated through repetitive behavior a pattern of disputing bills in bad faith or without a bona fide or reasonable basis for doing so.  

WilTel’s proposed deletion of language, and/or addition of alternative language, in the following sections addressing these escrow issues should be approved:

5.5.2

8.4

8.5

8.6, et seq.

8.7, et seq.

9.3.3

9.3.4

9.5.1

10.4.1

Porter Rebuttal at 10-12

	8.4 If any portion of an amount due to a Party (the “Billing Party”) under this Agreement is subject to a bona fide dispute between the Parties, the Party billed (the “Non-Paying Party”) must, prior to the Bill Due Date, give written notice to the Billing Party of the amounts it disputes (“Disputed Amounts”) and include in such written notice the specific details and reasons for disputing each item listed in Section 10.4.1. The Disputing Party should utilize any existing and preferred form provided by the Billing Party to communicate disputes to the Billing Party.  On or before the Bill Due Date, the Non-Paying Party must pay (i) all undisputed amounts to the Billing Party, and (ii) all Disputed Amounts [other than disputed charges arising from Appendix Reciprocal Compensation] into an interest bearing escrow account with a Third Party escrow agent mutually agreed upon by the Parties.  

8.5 Disputed Amounts in escrow will be subject to Late Payment Charges as set forth in Section 8.1.5.

8.6
Requirements to Establish Escrow Accounts.

8.6.1 To be acceptable, the Third Party escrow agent must meet all of the following criteria:

8.6.1.1 The financial institution proposed as the Third Party escrow agent must be located within the continental United States;

8.6.1.2 The financial institution proposed as the Third Party escrow agent may not be an Affiliate of either Party; and

8.6.1.3 The financial institution proposed as the Third Party escrow agent must be authorized to handle ACH (credit transactions) (electronic funds) transfers.

8.6.2 In addition to the foregoing requirements for the Third Party escrow agent, the disputing Party and the financial institution proposed as the Third Party escrow agent must agree in writing furnished to the Billing Party that the escrow account will meet all of the following criteria:

8.6.2.1 The escrow account must be an interest bearing account;

8.6.2.2 all charges associated with opening and maintaining the escrow account will be borne by the disputing Party;

8.6.2.3 that none of the funds deposited into the escrow account or the interest earned thereon may be used to pay the financial institution’s charges for serving as the Third Party escrow agent;

8.6.2.4 all interest earned on deposits to the escrow account will be disbursed to the Parties in the same proportion as the principal; and

8.6.2.5 disbursements from the escrow account will be limited to those:

8.6.2.5.1 authorized in writing by both the disputing Party and the Billing Party (that is, signature(s) from representative(s) of the disputing Party only are not sufficient to properly authorize any disbursement); or 

8.6.2.5.2 made in accordance with the final, non-appealable order of the arbitrator appointed pursuant to the provisions of Section 10.7; or 

8.6.2.5.3 made in accordance with the final, non-appealable order of the court that had jurisdiction to enter the arbitrator’s award pursuant to Section 10.7. 

8.6.3 Disputed Amounts in escrow will be subject to Late Payment Charges as set forth in Section 8.1.5.

8.7.1.1
within ten (10) Business Days after resolution of the dispute, the portion of the escrowed Disputed Amounts resolved in favor of the Non-Paying Party will be released to the Non-Paying Party, together with any interest accrued thereon;

8.7.1.2
within ten (10) Business Days after resolution of the dispute, the portion of the escrowed Disputed Amounts resolved in favor of the Billing Party will be released to the Billing Party, together with any interest accrued thereon; and

8.7.1.3
no later than the third Bill Due Date after the resolution of the dispute, the Non-Paying Party will pay the Billing Party the difference between the amount of accrued interest the Billing Party received from the escrow disbursement and the amount of Late Payment Charges the Billing Party is entitled to receive pursuant to Section 8.1.5.

9.3.3
pay all Disputed Amounts [other than disputed charges arising from Appendix Reciprocal Compensation] into an interest bearing escrow account that complies with the requirements set forth in Section 8.4; and

9.3.4
furnish written evidence to the Billing Party that the Non-Paying Party has established an interest bearing escrow account that complies with all of the terms set forth in Section 8.4 and deposited a sum equal to the Disputed Amounts [other than disputed charges arising from Appendix Reciprocal Compensation] into that account.  Until evidence that the full amount of the Disputed Charges [other than disputed charges arising from Appendix Reciprocal Compensation] has been deposited into an escrow account that complies with Section 8.4 is furnished to the Billing Party, such Unpaid Charges will not be deemed to be “disputed” under Section 10.  

9.5.1 If the Non-Paying Party fails to (a) pay any undisputed Unpaid Charges in response to the Billing Party’s Section 9.2 notice, (b) deposit the disputed portion of any Unpaid Charges into an interest bearing escrow account that complies with all of the terms set forth in Section 8.4 within the time specified in Section 9.3, (c) timely furnish any assurance of payment requested in accordance with Section 7 or (d) make a payment in accordance with the terms of any mutually agreed payment arrangement, the Billing Party may, in addition to exercising any other rights or remedies it may have under Applicable Law, provide written demand to the Non-Paying Party for payment of any of the obligations set forth in (a) through (d) of this Section within ten (10) Business Days.  On the day that the Billing Party provides such written demand to the Non-Paying Party, the Billing Party may also exercise any or all of the following options:

10.4.1 If the written notice given pursuant to Section 10.3 discloses that a CLEC dispute relates to billing, then the procedures set forth in this Section 10.4 shall be used and the dispute shall first be referred to the appropriate service center SBC MIDWEST REGION 5-STATE Service Center; SBC-7STATE Local Service Center (LSC); SBC CONNECTICUT Local Exchange Carrier Center (LEC-C)] for resolution. In order to resolve a billing dispute, CLEC shall furnish SBC-13STATE written notice of (i) the date of the bill in question, (ii) CBA/ESBA/ASBS or BAN number of the bill in question, (iii) telephone number, circuit ID number or trunk number in question, (iv) any USOC information relating to the item questioned, (v) amount billed and (vi) amount in question and (vii) the reason that CLEC disputes the billed amount.  To be deemed a “dispute” under this Section 10.4, CLEC must provide evidence that it has either paid the disputed amount or established an interest bearing escrow account that complies with the requirements set forth in Section 8.4 of this Agreement and deposited all Unpaid Charges relating to Resale Services and Lawful Unbundled Network Elements into that escrow account. Failure to provide the information and evidence required by this Section 10.4.1 not later than twenty-nine (29) calendar days following the Bill Due Date shall constitute CLEC’s irrevocable and full waiver of its right to dispute the subject charges.


	Yes. SBC believes commonly accepted business practices require more specific payment terms.  Based on SBC’s experiences, more specific details and methodologies need to be developed in order to allow both parties to raise disputes, resolve disputes and to protect the parties while these disputes are pending from any undue financial risks that should occur, should one of the parties’ financial positions deteriorate while the dispute is pending. Consequently, SBC has proposed specific payment terms, late payment charges when those terms are not honored, the specific method for electronic funds transfer, escrow provisions to protect the parties while the dispute is pending and the specific dispute resolution process. As noted,  these processes have been employed by SBC across SBC’s 13 operating states, among several different CLECs and have been examined and approved by Commissions across our 13 operating states. Sprint’s proposal is not as complete, does not address several situations and will lead to more disputes than actually will be resolved by the procedure set forth therein.  

Quate Direct 25-29
	

	SBC:  Which Parties Limitation of liability language should be incorporated into this agreement?

WilTel:  Is it reasonable for SBC to seek to limit its liability if it violates the law?
	12
	13.1 

13.8
	13.1 Except for indemnity obligations expressly set forth herein or as otherwise expressly provided in specific appendices, each Party's liability to the other Party for any Loss relating to or arising out of such Party’s performance under this Agreement, including any negligent act or omission (whether willful or inadvertent), whether in contract, tort or otherwise, including alleged breaches of this Agreement, but excluding causes of action alleged to arise from allegations that breach of this Agreement also constitute a violation of a statute, including the Act, shall not exceed in total the amount SBC-13STATE or CLEC has charged or would have charged to the other Party for the affected Interconnection, Resale Services, Lawful Unbundled Network Elements, functions, facilities, products and service(s) that were not performed or were improperly performed.

13.8
This Section 13 is not intended to exempt any Party from all liability under this Agreement, but only to set forth the scope of liability agreed to and the type of damages that are recoverable.  
	WilTel agrees that the parties’ liability for contractual violations should reasonably be limited.  However, the harm to WilTel in the event SBC were to violate obligations imposed upon SBC by state or U.S. statute could be extensive, and WilTel should not be forced to let SBC off the hook for such violations (such as, for example, the duty not to subject WilTel to unreasonable disadvantage).  Additionally, there are circumstances where SBC’s liability for violation of statute may be prescribed by statute, and WilTel should not be forced to give up any such statutory right to seek damages.  (See, e.g., 47 U.S.C. § 206, where any common carrier that acts or omits to act in violation of law or Chapter 5 of Title 47 shall be liable to the person(s) injured thereby for the full amount of damages sustained in consequence of such violation, including attorney fees).  SBC’s argument that its costs of goods and services would be much higher if it were to take this type of liability into consideration is without merit.  First, pricing under this ICA is established generally by the FCC and particularly by this Commission.  Further, WilTel believes that SBC’s pricing of goods and services should already take into account the potential for company liability in the event of a breach of obligations imposed by Congress and the FCC.  WilTel finds it difficult to believe that SBC believes its “costs” will increase if an ICA states what is already attributable by existing law (that it may be liable for statutory violations).  

The language that SBC seeks to add to Section 13.8 should be rejected for the same reasons. 

WilTel’s language in these sections is reasonable and should be approved.  

Porter Rebuttal at 14-15 


	13.1 Except for indemnity obligations expressly set forth herein or as otherwise expressly provided in specific appendices, each Party's liability to the other Party for any Loss relating to or arising out of such Party’s performance under this Agreement, including any negligent act or omission (whether willful or inadvertent), whether in contract, tort or otherwise, including alleged breaches of this Agreement and causes of action alleged to arise from allegations that breach of this Agreement also constitute a violation of a statute, including the Act, shall not exceed in total the amount SBC-13STATE or CLEC has charged or would have charged to the other Party for the affected Interconnection, Resale Services, Lawful Unbundled Network Elements, functions, facilities, products and service(s) that were not performed or were improperly performed.

13.8
This Section 13 is not intended to exempt any Party from all liability under this Agreement, but only to set forth the scope of liability agreed to and the type of damages that are recoverable.  Both Parties acknowledge that alternate limitation of liability provisions potentially would alter the cost,  and thus the price, of providing the Interconnection, Resale Services, Lawful Unbundled Network Elements, functions, facilities, products and services available hereunder, and further acknowledge that no different pricing reflecting different costs  and different limits of liability was agreed to.
	When a seller sets a price for any goods and services, potential liability issues are a legitimate cost consideration. The higher the potential liability, the more it affects the price of the goods or services being provided. SBC’s proposed language simply reflects this business principle: If not for the limitation of liability provisions included in the agreement, SBC likely would have sought higher prices for the products and services to be provided pursuant to this contract. Stated another way, the rates negotiated by the parties took into account the limitation of liability of the Parties and rates based upon other possible apportionments of liability were not negotiated or agreed upon. SBC’s language is an accurate reflection of the negotiations and this important pricing principle and should be adopted.

Quate Direct 63-64


	

	SBC:  Which Party’s Change of Law language is more appropriate and should be used in this ICA?

WilTel:  Should changes in law that affect material terms and conditions under the ICA, including changes in unbundling obligations, be implemented under the ICA by agreement of the parties through a reasonable process involving notice, negotiation and amendment?  
	13
	21.1

21.2
	21.1 Notwithstanding anything to the contrary in this Agreement, and for the avoidance of doubt as to the Parties’ intent with regard to the effect upon the Parties’ rights and obligations under this Agreement upon the occurrence of any change in Applicable Law, the Parties agree to implement any such change in Applicable Law (including as applicable to a Declassified network element) in accordance with this Section 21.1.  Except to the extent that SBC-13STATE has adopted the FCC ISP terminating compensation plan (“FCC Plan”) in an SBC-13STATE state in which this Agreement is effective, and the Parties have incorporated rates, terms and conditions associated with the FCC Plan into this Agreement, these rights also include but are not limited to SBC-Connecticut’s right to exercise its option at any time to adopt on a date specified by SBC-Connecticut the FCC Plan, after which date ISP-bound traffic will be subject to the FCC Plan's prescribed terminating compensation rates, and other terms and conditions, and seek conforming modifications to this Agreement. If any action by any state or federal regulatory or legislative body or court of competent jurisdiction invalidates, modifies, or stays the enforcement of laws or regulations that were the basis or rationale for any rate(s), term(s) and/or condition(s) (“Provisions”) of the Agreement and/or otherwise affects the rights or obligations of either Party that are addressed by this Agreement (a “Change in Applicable Law”), either Party may provide written notice to the other Party stating the requesting Party’s belief that there has been a Change in Applicable Law (including a description and supporting authority) (“Written Notice”). The Parties shall negotiate in good faith a written amendment memorializing such change under this Agreement.  The Parties agree that during the pendency of negotiation of an amendment hereunder, including during any arbitration period if necessary, the Parties will continue to perform in accordance with the terms and conditions of the Agreement, notwithstanding any Change in Applicable Law.  The Parties shall have sixty (60) days from the Written Notice to attempt to negotiate in good faith and arrive at an agreement on the appropriate conforming modifications to the Agreement.  If the Parties are unable to agree upon the conforming modifications required within sixty (60) days from the Written Notice, any disputes between the Parties concerning the interpretation of the actions required or the provisions affected by such order shall be resolved pursuant to the dispute resolution process provided for in this Agreement.  Notwithstanding the foregoing, it is expressly understood that the Agreement will be corrected or amended to reflect the outcome of generic proceedings by the Commission (e.g. for pricing or service standards) without the need for Written Notice from CLEC requesting such an amendment. 

21.2 In the event that an applicable state Commission issues a ruling in any Section 251 arbitration proceeding pertaining to an issue that is identical to an issue that either Party wishes to address under this Agreement, either Party may notify the other Party in writing of its desire to amend the Agreement to address such issue.  In such event, and notwithstanding anything to the contrary herein, the Parties agree and stipulate that the 30th day after such written notice is given by a Party shall be deemed the end of the 135-day negotiation period required under Section 252(b)(1).  This provision shall only apply, however, to the extent that a Party desires to amend the Agreement with terms that are specifically on point to the issue(s) decided by the Commission in such arbitration, and nothing more.  

	See WilTel’s Response to Issue #1 above.

Additionally, as SBC will attest, FCC rulings (as well as court rulings) are not always the clearest of documents insofar as establishing clear rights and obligations of the parties.  It is only reasonable, therefore, that the parties to a mutually negotiated contract attempting to implement such rights and obligations should negotiate and agree to any changes to those rights and obligations under such contract.  To do differently would violate the very letter of Section 251(c)(1) requiring good faith negotiations.  A reasonable process for handling changes in law is beneficial to both parties, and negotiation is an essential element in defining the extent of the parties rights and obligations and then translating those into contract language.

Additionally, WilTel’s proposed language would allow rulings in generic proceedings of this Commission to be implemented by amendment without the need for a written notice from WilTel requesting such an amendment.  This is reasonable since a generic ruling is intended to apply to all CLECs.  WilTel is not removing the requirement for amendment, simply reducing the steps involved in arriving at the amendment. SBC currently does this today.  

Finally, WilTel’s proposed Section 21.2 is intended to shorten the process in situations where WilTel seeks to amend the ICA to address an identical issue which this Commission has already ruled upon in another proceeding.  It is not meant to circumvent the requirement to negotiate or the change of law procedures.  It is simply meant to shorten the negotiation period because presumably there should be less need for negotiation given that the Commission has just made an identical ruling on the issue. 

WilTel’s proposed language should be approved. 

Briefing
	21.1 In entering into this Agreement and any Amendments to such Agreement and carrying out the provisions herein, neither Party waives, but instead expressly reserves, all of its rights, remedies and arguments with respect to any orders, decisions, legislation or proceedings and any remands thereof and any other federal or state regulatory, legislative or judicial action(s), including, without limitation, its intervening law rights relating to the following actions, which the Parties have not yet fully incorporated into this Agreement or which may be the subject of further government review: Verizon v. FCC, et. al, 535 U.S. 467 (2002); USTA, et. al v. FCC, 290 F.3d 415 (D.C. Cir. 2002) and following remand and appeal, USTA v. FCC, 359 F.3d 554 (D.C. Cir. 2004); the FCC’s Triennial Review Order, CC Docket Nos. 01-338, 96-98 and 98-147 (FCC 03-36) including, without limitation, the FCC’s MDU Reconsideration Order (FCC 04-191) (rel. Aug. 9, 2004) and the FCC’s Order on Reconsideration (FCC 04-248) (rel. Oct. 18, 2004), and the FCC’s Biennial Review Proceeding; the FCC’s Supplemental Order Clarification (FCC 00-183) (rel. June 2, 2000), in CC Docket 96-98; and the FCC’s Order on Remand and Report and Order in CC Dockets No. 96-98 and 99-68, 16 FCC Rcd 9151 (2001), (rel. April 27, 2001), which was remanded in WorldCom, Inc. v. FCC, 288 F.3d 429 (D.C. Cir. 2002), and as to the FCC’s Notice of Proposed Rulemaking as to Intercarrier Compensation, CC Docket 01-92 (Order No. 01-132) (rel. April 27, 2001) (collectively “Government Actions”). Except to the extent that SBC-13STATE has adopted the FCC ISP terminating compensation plan (“FCC Plan”) in an SBC-13STATE state in which this Agreement is effective, and the Parties have incorporated rates, terms and conditions associated with the FCC Plan into this Agreement, these rights also include but are not limited to SBC-Connecticut’s right to exercise its option at any time to adopt on a date specified by SBC-Connecticut the FCC Plan, after which date ISP-bound traffic will be subject to the FCC Plan's prescribed terminating compensation rates, and other terms and conditions, and seek conforming modifications to this Agreement. If any action by any state or federal regulatory or legislative body or court of competent jurisdiction invalidates, modifies, or stays the enforcement of laws or regulations that were the basis or rationale for any rate(s), term(s) and/or condition(s) (“Provisions”) of the Agreement and/or otherwise affects the rights or obligations of either Party that are addressed by this Agreement (a “Change in Applicable Law”), either Party may provide written notice to the other Party stating the requesting Party’s belief that there has been a Change in Applicable Law (including a description and supporting authority) (“Written Notice”). The Parties shall have sixty (60) days from the Written Notice to attempt to negotiate in good faith and arrive at an agreement on the appropriate conforming modifications to the Agreement.  If the Parties are unable to agree upon the conforming modifications required within sixty (60) days from the Written Notice, any disputes between the Parties concerning the interpretation of the actions required or the provisions affected by such order shall be resolved pursuant to the dispute resolution process provided for in this Agreement.  

21.2 None
	SBC MISSOURI opposes the intervening law clause proposed by WilTel  because it is too vague and does not clearly define the rights of the parties to invoke the change of law clause.  SBC MISSOURI’S language clearly defines when each party may invoke change of law and what process the parties should follow in negotiating change of law language, including a time line for negotiation and dispute resolution.  By providing more clarity in the interconnection agreement, the parties will avoid disputes regarding how to interpret the change of law clause which will result in fewer complaints before the Commission.

Will be addressed in Brief
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