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	SBC:  What is the proper definition and scope of §251(b)(5) traffic?

WilTel:  same


	#1
	SBC’s Language

3.9, 3.9.1, 4, 4.1

WilTel’s Language

4.1


	4.1 Section 251(b)(5) Traffic shall mean telecommunications traffic in which the originating End User of one Party and the terminating End User of the other Party are: 

a. both physically located in the same ILEC Local Exchange Area as defined by the ILEC Local (or "General") Exchange Tariff on file with the applicable state commission or regulatory agency; or 

b. both physically located within neighboring ILEC Local Exchange Areas that are within the same common mandatory local calling area. This includes but is not limited to, mandatory Extended Area Service (EAS), mandatory Extended Local Calling Service (ELCS), or other types of mandatory expanded local calling scopes;


	WilTel reserves the right to argue that FX-type traffic should be considered Section 251(b)(5) traffic.
	3.9  The Parties acknowledge that this Attachment addresses solely the method of compensation for traffic properly exchanged by the Parties under this Agreement.  This Attachment is not meant to address whether the Parties are obligated to exchange any specific type of traffic, nor the types of services to be offered by SBC 13STATE pursuant to this agreement.

3.9.1   More specifically, and without limiting the foregoing Section 1.2.3, the parties acknowledge that nothing in this Attachment or Agreement should be construed as requiring SBC 13STATE to exchange "Out of Exchange Traffic" with an "Out of Exchange-LEC" until such time as the Parties have agreed upon the appropriate terms and conditions for the exchange of such traffic.  For purposes of this Agreement,  “Out of Exchange LEC" (OE-LEC) means a CLEC operating within SBC-13STATE’s incumbent local exchange area and also providing telecommunications services in another ILEC’s incumbent local exchange area that shares  mandatory or optional calling with SBC-13STATE.  For purposes of this Agreement,  “Out of Exchange Traffic” is defined as Section 251(b)(5) Traffic, ISP-Bound Traffic, FX, intraLATA traffic and/or InterLATA Section 251(b)(5) Traffic exchanged pursuant to an FCC approved or court ordered InterLATA boundary waiver that:  

(i)
Originates from an OE-LEC end user located in another ILEC’s incumbent local exchange area and terminates to an SBC-13STATE end user located in an SBC-13STATE local exchange area or;

(ii)
Originates from an SBC-13STATE end user located in an SBC-13STATE local exchange area and terminates to an OE-LEC end user located in another ILEC’s incumbent local exchange area.

4. RECIPROCAL COMPENSATION FOR TERMINATION OF SECTION 251(b)(5) TRAFFIC 

4.1 Section 251(b)(5) Traffic shall mean telecommunications traffic in which the originating End User of one Party and the terminating End User of the other Party are: 

a. both physically located in the same ILEC Local Exchange Area as defined by the ILEC Local (or "General") Exchange Tariff on file with the applicable state commission or regulatory agency; or 

b. both physically located within neighboring ILEC Local Exchange Areas that are within the same common mandatory local calling area. This includes but is not limited to, mandatory Extended Area Service (EAS), mandatory Extended Local Calling Service (ELCS), or other types of mandatory expanded local calling scopes;


	Section 251(b)(5) reciprocal compensation applies to calls between parties that are physically within the same local or mandatory local calling area.  SBC’s language  provides comprehensive boundaries that includes traffic exchanged between end users that are located in: 1) the same SBC 13STATE exchange area; or  2)  different SBC 13STATE exchange areas that share a common mandatory local calling area with an SBC 13STATE exchange area as defined in SBC 13STATE’s Tariff.  SBC-12STATE’s proposed language also clarifies that ISP-Bound traffic is not Section 251(b)(5) traffic subject to reciprocal compensation. ISP-Bound traffic is subject to the compensation mechanism set forth in the FCC’s ISP Compensation Order 
McPhee Direct 3-6


	

	SBC:  What is the proper definition and scope of “ISP-Bound Traffic” that is subject to the FCC’s ISP Terminating compensation Plan? 

WilTel:  same


	#2
	5.1


	5.1
In accordance with the FCC’s Order on Remand and Report and Order, In the Matter of Implementation of the Local Compensation Provisions in the Telecommunications Act of 1996, Intercarrier Compensation for ISP-Bound Traffic, FCC 01-131, CC Docket Nos. 96-98, 99-68 (rel. April, 27, 2001) (“FCC ISP Compensation Order”), “ISP-Bound Traffic” shall mean telecommunications traffic exchanged between CLEC and SBC-13STATE in which the originating End User of one Party exchanges traffic with an ISP served by the other Party.
	
	5.1
In accordance with the FCC’s Order on Remand and Report and Order, In the Matter of Implementation of the Local Compensation Provisions in the Telecommunications Act of 1996, Intercarrier Compensation for ISP-Bound Traffic, FCC 01-131, CC Docket Nos. 96-98, 99-68 (rel. April, 27, 2001) (“FCC ISP Compensation Order”), “ISP-Bound Traffic” shall mean telecommunications traffic exchanged between CLEC and SBC-13STATE in which the originating End User of one Party exchanges traffic with an ISP served by the other Party that are: 

a. both physically located in the same ILEC Local Exchange Area as defined by the ILEC’s Local (or “General”) Exchange Tariff on file with the applicable state commission or regulatory agency; or

b. both physically located within neighboring ILEC Local Exchange Areas that are within the same common mandatory local calling area.  This includes, but it is not limited to, mandatory Extended Area Service (EAS), mandatory Extended Local Calling Service (ELCS) or other types of mandatory expanded local calling scopes.  


	The primary focus of the ISP Remand Order was to classify and develop a compensation mechanism for ISP-Bound traffic. ISP-bound traffic and local calls are communication between two parties that remain squarely in the same local calling area. This is  illustrated in paragraph 90 of the ISP Compensation Order which specifically states that the FCC intended the same intercarrier compensation rates, terms and conditions to apply to voice and ISP-Bound Traffic.  See FCC ISP Compensation Order, 16 FCC Rcd at 9194-95, ¶ 90 ("Assuming the two calls have otherwise identical characteristics (e.g., duration and time of day), a LEC generally will incur the same costs when delivering a call to a local end-user as it does delivering a call to an ISP.  We therefore are unwilling to take any action that results in the establishment of separate intercarrier compensation rates, terms, and conditions for local voice and ISP-bound traffic.") (footnote omitted). Wiltel’s definition is overly broad and does not establish jurisdictional boundaries as the FCC intended. This ambiguous definition proposed by Wiltel can only result in billing disputes between the Parties.
McPhee Direct 4-9


	

	SBC:  What terms and conditions should govern the compensation of traffic that is exchanged without the CPN necessary to rate the traffic?

WilTel:  same


	#3
	SBC Language

3.3, 3.4, 14.2, 14.2.1

WilTel Language

3.4, 14.2, 14.2.1


	3.4 For those usage based charges where actual charge information is not determinable  because the actual jurisdiction (e.g., intrastate vs. local) or origin of the traffic is unidentifiable, the Parties will jointly develop a Percent Local Usage (PLU) factor or another mutually agreeable mechanism in order to determine the appropriate charges to be billed to the terminating party in accordance with Section 14.2 below. 

14.2
For those usage based charges where actual charge information is not determinable by SBC 13-STATE because the jurisdiction (i.e., intrastate vs. local) or origin of the traffic is unidentifiable, the Parties will jointly develop a Percent Local Usage (PLU) factor in order to determine the appropriate charges PLU is calculated by dividing the Local MOU delivered to a Party for termination by the total MOU delivered to a Party for termination.

14.2.1
CLEC and SBC 13-STATE agree to exchange such reports and/or data as provided in this Attachment to facilitate the proper billing of traffic. Either Party may request an audit of such usage reports on no fewer than thirty (30) business day’s written notice and any audit shall be accomplished during normal business hours at the office of the Party being audited.  Such audit must be performed by a mutually agreed-to auditor paid for by the Party requesting the audit.  Such audits shall be requested within six months of having received the usage reports from the other Party and may not be requested more than twice per year, once per calendar year for each call detail type unless the audit finds there has been a 20% or higher net error or variance in calculations, in which case a subsequent audit is required. Based upon the audit, previous compensation, billing and/or settlements will be adjusted for the past six (6) months.  Also, if the PLU is adjusted based upon the audit results, the adjusted PLU will apply for the six (6) month period following the completion of the audit.  If, as a result of the audit, either Party has overstated the PLU or underreported the call detail usage by twenty percent (20%) or more, that Party shall reimburse the auditing Party for the cost of the audit and will pay for the cost of a subsequent audit which is to happen within nine (9) months of the initial audit.


	CPN is not necessarily an accurate identifier of all types of traffic.  Where jurisdiction of the calls matters, the Parties should adopt a fair and accurate mechanism to determine jurisdiction.  
Porter Rebuttal at 23
	3.3
For traffic which is delivered by one Party to be terminated on the other Party’s network in SBC SOUTHWEST REGION 5-STATE, SBC MIDWEST REGION 5-STATE and SBC CONNECTICUT , if the percentage of such calls passed with  CPN is greater than ninety percent (90%), all  calls delivered by one Party to the other for termination without  CPN will be billed as either Section 251(b)(5) Traffic or IntraLATA Toll Traffic in direct proportion to the total MOUs of calls delivered by one Party to the other with CPN.  If the percentage of calls passed with CPN is less than 90%, all calls delivered by one Party to the other without CPN will be billed at Intrastate Switched Access rates.

3.4 For those usage based charges where actual charge information is not determinable by SBC-2STATE because the actual jurisdiction (e.g., intrastate vs. local) or origin of the traffic is unidentifiable, the Parties will jointly develop a Percent Local Usage (PLU) factor or another mutually agreeable mechanism in order to determine the appropriate charges to be billed to the terminating party in accordance with Section 14.2 below. 

14.2
For those usage based charges where actual charge information is not determinable by SBC-2STATE because the jurisdiction (i.e., intrastate vs. local) or origin of the traffic is unidentifiable, the Parties will jointly develop a Percent Local Usage (PLU) factor in order to determine the appropriate charges PLU is calculated by dividing the Local MOU delivered to a Party for termination by the total MOU delivered to a Party for termination.

14.2.1
CLEC and SBC 2-STATE agree to exchange such reports and/or data as provided in this Attachment to facilitate the proper billing of traffic. Either Party may request an audit of such usage reports on no fewer than thirty (30) business day’s written notice and any audit shall be accomplished during normal business hours at the office of the Party being audited.  Such audit must be performed by a mutually agreed-to auditor paid for by the Party requesting the audit.  Such audits shall be requested within six months of having received the usage reports from the other Party and may not be requested more than twice per year, once per calendar year for each call detail type unless the audit finds there has been a 20% or higher net error or variance in calculations, in which case a subsequent audit is required. Based upon the audit, previous compensation, billing and/or settlements will be adjusted for the past six (6) months.  Also, if the PLU is adjusted based upon the audit results, the adjusted PLU will apply for the six (6) month period following the completion of the audit.  If, as a result of the audit, either Party has overstated the PLU or underreported the call detail usage by twenty percent (20%) or more, that Party shall reimburse the auditing Party for the cost of the audit and will pay for the cost of a subsequent audit which is to happen within nine (9) months of the initial audit.


	In those states where CPN is determinable, if the percentage of calls passed with CPN is greater than 90 percent, all calls exchanged without CPN information should be billed as either local traffic or intraLATA toll traffic in direct proportion to the MOUs of calls exchanged with CPN information.  If the percentage of calls passed with CPN is less than 90 percent, all calls passed without CPN should be billed as intraLATA toll traffic.   

 Standard telephone industry practice requires carriers to pass along the calling party number (CPN) for calls originating on their network to the carriers that terminate the calls.  This information is critical for the purposes of determining whether calls are local, intraLATA, or interLATA so that appropriate charges can be applied to them.  If this standard is not met, the terminating carrier should have the option to bill the calls without CPN at its intrastate switched exchange access service rate.  

Where actual charge information or CPN is not determinable by SBC NEVADA and SBC CALIFORNIA because the jurisdiction (i.e., intrastate vs. local) or origin of the traffic is unidentifiable, the Parties should jointly develop a Percent Local Usage (PLU) factor in order to determine the appropriate charges to be billed to the terminating party. 

Wiltel proposes utilizing a PLU factor outside of SBC 12-STATE or another mutually agreeable mechanism. Where CPN is determinable, this indicator should be used for call jurisdiction because this provision protects against unscrupulous CLECs from overriding call identification to slip interLATA traffic in with local traffic.
McPhee Direct 34-39
	

	SBC:  Should Interconnection Trunk Groups only carry Section 251(b)(5)/IntraLATA and ISP bound Traffic?

WilTel:  same


	#4
	12.1


	12.1 
 Where a CLEC originates or terminates its own end user InterLATA Toll  Traffic not subject to Meet Point Billing, the CLEC must purchase FGD access service from SBC-13STATE’s state or federal access tariffs, whichever is applicable, to carry such  InterLATA Toll Traffic Nothing herein shall require CLEC to use separate trunk groups to terminate InterLATA Toll Traffic provided that CLEC otherwise comply with the terms of this Agreement.  

	See WilTel’s response to Issue #1 in the ITR DPL.  
Porter Rebuttal at 23
	 12.1 
 Where a CLEC originates or terminates its own end user InterLATA Toll  Traffic not subject to Meet Point Billing, the CLEC must purchase FGD access service from SBC-13STATE’s state or federal access tariffs, whichever is applicable, to carry such  InterLATA Toll Traffic  

	Yes, Interconnection Trunk Groups should only carry Section 251(b)(5) Traffic/IntraLATA and ISP-Bound Traffic to ensure proper billing which is more thoroughly addressed in the NIM/ITR DPL.
Douglas Direct 11-16
	

	SBC:  (a) Should reciprocal compensation arrangements apply to Information Services traffic, including IP Enabled Service Traffic?
(b) What is the proper routing, treatment and compensation for Switched Access Traffic including, without limitation, any PSTN-IP-PSTN Traffic and IP-PSTN Traffic?

WilTel:  same


	#5
	SBC’s Language

16.1, 16.2

Wiltel’s Language

16.1


	16.1 For purposes of this Agreement only, Switched Access Traffic shall mean all traffic that originates from an end user physically located in one local exchange and delivered for termination to an end user physically located in a different local exchange (excluding traffic from exchanges sharing a common mandatory local calling area as defined in SBC-13STATE’s local exchange tariffs on file with the applicable state commission) including, without limitation, any traffic that  (i) terminates over a Party’s circuit switch, including traffic from a service that originates over a circuit switch and uses Internet Protocol (IP) transport technology (regardless of whether only one provider uses IP transport or multiple providers are involved in providing IP transport).  Notwithstanding anything to the contrary in this Agreement, all Switched Access Traffic shall be delivered to the terminating Party over feature group access trunks per the terminating Party’s access tariff(s) or over Local Interconnection Trunk Groups and shall be subject to applicable intrastate and interstate switched access charges set forth in the terminating Party’s access tariff(s). 

	See WilTel’s response to Issue #3 in the ITR DPL.  
Porter Rebuttal at 24
	16.1 For purposes of this Agreement only, Switched Access Traffic shall mean all traffic that originates from an end user physically located in one local exchange and delivered for termination to an end user physically located in a different local exchange (excluding traffic from exchanges sharing a common mandatory local calling area as defined in SBC-13STATE’s local exchange tariffs on file with the applicable state commission) including, without limitation, any traffic that  (i) terminates over a Party’s circuit switch, including traffic from a service that originates over a circuit switch and uses Internet Protocol (IP) transport technology (regardless of whether only one provider uses IP transport or multiple providers are involved in providing IP transport)and/or (ii) originates from the end user’s premises in IP format and is transmitted to the switch of a provider of voice communication applications or services when such switch utilizes IP technology.  Notwithstanding anything to the contrary in this Agreement, all Switched Access Traffic shall be delivered to the terminating Party over feature group access trunks per the terminating Party’s access tariff(s) and shall be subject to applicable intrastate and interstate switched access provided, however, the following categories of Switched Access Traffic are not subject to the above stated requirement relating to routing over feature group access trunks:
(i) IntraLATA toll Traffic or Optional EAS Traffic from a CLEC end user that obtains local dial tone from CLEC where CLEC is both the Section 251(b)(5) Traffic provider and the intraLATA toll provider,

(ii) IntraLATA toll Traffic or Optional EAS Traffic from an SBC end user that obtains local dial tone from SBC where SBC is both the Section 251(b)(5) Traffic provider and the intraLATA toll provider;

(iii) Switched Access Traffic delivered to SBC from an Interexchange Carrier (IXC) where the terminating number is ported to another CLEC and the IXC fails to perform the Local Number Portability (LNP) query; and/or

(iv) Switched Access Traffic delivered to either Party from a third party competitive local exchange carrier over interconnection trunk groups carrying Section 251(b)(5) Traffic and ISP-Bound Traffic  (hereinafter referred to as “Local Interconnection Trunk Groups”) destined to the other Party.

Notwithstanding anything to the contrary in this Agreement, each Party reserves it rights, remedies, and arguments relating to the application of switched access charges for traffic exchanged by the Parties prior to the Effective Date of this Agreement and described in the FCC’s Order issued in the Petition for Declaratory Ruling that AT&T’s Phone-to-Phone IP Telephony Services Exempt from Access Charges, WC Docket No. 01-361(Released April 21, 2004).

16.2 In the limited circumstances in which a third party competitive local exchange carrier delivers Switched Access Traffic as described in Section 16.1 (iv) above to either Party over Local Interconnection Trunk Groups, such Party may deliver such Switched Access Traffic to the terminating Party over Local Interconnection Trunk Groups.  If it is determined that such traffic has been delivered over Local Interconnection Trunk Groups, the terminating Party may object to the delivery of such traffic by providing written notice to the delivering Party pursuant to the notice provisions set forth in the General Terms and Conditions and request removal of such traffic. The Parties will work cooperatively to identify the traffic with the goal of removing such traffic from the Local Interconnection Trunk Groups.  If the delivering Party has not removed or is unable to remove such Switched Access Traffic as described in Section 16.1(iv) above from the Local Interconnection Trunk Groups within sixty (60) days of receipt of notice from the other party, the Parties agree to jointly file a complaint or any other appropriate action with the applicable Commission to seek any necessary permission to remove the traffic from such interconnection trunks up to and including the right to block such traffic and to obtain compensation, if appropriate, from the third party competitive local exchange carrier delivering such traffic to the extent it is not blocked.


	(a) It is SBC’s position that such traffic is exempt from reciprocal compensation under 47 C.F.R. 51 § 701 which  defines the scope of transport and terminating pricing and explicitly  excludes interstate or intrastate exchange, information access or exchange services from reciprocal compensation, and the Agreement should therefore do so as well. That FCC rule remains in effect today.  Finally, the Agreement should provide that any other category of traffic that this Commission or the FCC holds exempt from reciprocal compensation is exempt as between Birch and SBC. See SBC’s position in Issue (b) below which further addresses the appropriate charges for such traffic.

(b)  SBC’s position is that, unless and until the FCC rules otherwise, all Switched Access Traffic, as defined below,  must be terminated over feature group access trunks (B or D) (except certain types of IntraLATA toll and Optional EAS traffic) and all such traffic is subject to applicable interstate and intrastate switched access charges.  CLECs should not be allowed to combine interLATA traffic on the same trunk groups with Section 251(b)(5)/intraLATA Toll traffic. This is consistent with the Oklahoma Corporation Commission’s ruling in Cause No. PUD 200000587, Order No. 449960 in which the Commission stated “Local trunk groups should be used to provide local service only. Any long distance service should be provided by long distance trunks. Switched Access Traffic means all traffic that originates from an end user physically located in one local exchange and delivered for termination to an end user physically located in a different local exchange (excluding traffic from exchanges sharing a common mandatory local calling area as defined in SBC’s local exchange tariffs on file with the applicable state commission)  including, without limitation, any such traffic that  (i) terminates over a Party’s circuit switch, including traffic from a service that originates over a circuit switch and uses Internet Protocol (IP) transport technology (regardless of whether only one provider uses IP transport or multiple providers are involved in providing IP transport) (also referred to as “PSTN-IP-PSTN”) and/or (ii) originates from the end user’s premises in IP format and is transmitted to the switch of a provider of voice communication applications or services when such switch utilizes IP technology (also referred to as “IP-PSTN).

SBC’s position that all Switched Access Traffic is subject to switched access charges is supported by long-standing FCC precedent and rules, under which any provider that uses ILEC local exchange switching facilities, including an information service provider, is subject to the baseline obligation to pay access charges, unless specifically exempted.  With respect to PSTN-IP-PSTN traffic (also referred to as “IP-in the Middle Traffic”), the FCC recently held that a voice service that originates and terminates on the PSTN and relies on IP technology only for transport without offering customers any enhanced functionality associated with the IP format is a telecommunications service subject to access charges under the FCC’s rules.  See Petition for Declaratory Ruling that AT&T’s Phone-to-Phone IP Telephone Services are Exempt from Access Charges, WC Docket No. 02-361, released April 21, 2004 (FCC 04-97) (Access Charge Avoidance Order).  Consistent with the FCC’s Access Charge Avoidance Order, this Commission should find that this type of Switched Access Traffic is subject to intrastate access charges.  Furthermore, to ensure the proper compensation is paid on this traffic, this Commission should find that Switched Access Traffic must be routed over feature group access trunks.

With respect to IP-PSTN traffic, it is SBC’s position that under current FCC rules and regulations, providers of IP-PSTN services are subject to the baseline obligation to pay access charges when they send traffic to the PSTN.  The enhanced service provider (ESP) exemption does not, as some claim, change this result.  The ESP exemption applies only when an information service provider uses the PSTN to connect with its own customers.  It has never been extended to a situation where an information service provider uses the PSTN to send traffic to non-customer third parties to whom the information service provider is not providing an information service not exempt from the obligation to pay intrastate or interstate access charges when they make use of the PSTN for purposes other than connecting with their own subscribers for the use of their own services.  The Enhanced Service Provider (ESP) exemption does not, as some claim, apply to such IP-PSTN services.  The ESP exemption applies only when information service providers use the PSTN to connect with their own subscribers, but it has never been extended to a situation in which information service providers use the PSTN to connect with third parties to whom they are not providing an information service.   Since no exemption applies to IP-PSTN Traffic, SBC should continue to charge “jurisdictionalized” compensation rates for such traffic (notwithstanding SBC’s position that it is interstate in nature) in accordance with its existing switched access tariffs until the FCC rules in its intercarrier compensation proceeding on this type of traffic.  SBC’s existing tariffs contain various methods to deal with the lack of geographically accurate endpoint information, such as the use of calling party number information together with other data.  This Commission  should find IP-PSTN is subject to intrastate and interstate switched access charges to ensure SBC is protected from unlawful access charge avoidance schemes that could jeopardize the affordability of local rates until the FCC rules on IP-PSTN traffic.
McPhee Direct 12
Constable Direct 14-22; 25
	


Key:  Bold represents language proposed by SBC and opposed by CLECs.
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