DOCKET # TO-2005-0336
MASTER LIST OF ISSUES BETWEEN SBC MISSOURI AND WILTEL

PHYSICAL COLLOCATION

FINAL JOINT DPL

	Issue Statement
	Issue No.
	Attachment and Section(s)
	CLEC Language
	CLEC Preliminary Position
	SBC MISSOURI Language
	SBC MISSOURI Preliminary Position
	Arbitrator’s Comments

	SBC:  Should this agreement provide the sole and exclusive terms for ordering Physical Collocation?

WilTel:  Should this agreement prohibit WilTel from ordering physical collocation by other means, such as pursuant to tariff?
	#1
	Physical Collocation

1.4
	None
	SBC cannot bind WilTel to an exclusivity arrangement requiring WilTel to order products or services through either the ICA or a tariff, but not both.  Obviously, WilTel would not expect in a single collocation service order to obtain certain rates, terms and conditions from the ICA and at the same time certain other rates, terms and conditions from the tariff so as to get the best of both worlds in a single order.  But if WilTel desires to place one order for collocation service from the ICA, and another order for collocation service from a tariff, there is no basis in law, or otherwise, that WilTel cannot do so.  Such a restriction upon WilTel’s ability to obtain nondiscriminatory access to interconnection and unbundled network elements would violate the Act.  SBC would effectively have control over what rates, terms and conditions WilTel interconnects with SBC’s network or accesses unbundled network elements.  SBC’s exclusivity provision should be rejected entirely.

Porter Rebuttal at 16
	1.4
The Parties intend that this Appendix contain the sole and exclusive terms and conditions by which telecommunications carrier will obtain Physical Collocation from SBC-13STATE pursuant to 47 U.S.C. § 251(c)(6).  Except as may be specifically permitted by this Appendix, and then only to the extent permitted, telecommunications carrier and its affiliated entities hereby fully and irrevocably waive any right or ability any of them might have to purchase Physical Collocation directly from any SBC-13STATE tariff, and agree not to so purchase or attempt to so purchase from any SBC-13STATE tariff that provides for 251(c)(6) Physical Collocation.  Without affecting the application or interpretation of any other provisions regarding waiver, estoppel, laches, or similar concepts in other situations, the failure of SBC-13STATE to enforce the foregoing (including if SBC-13STATE fails to reject or otherwise block applications for, or provides or continues to provide, 251(c)(6) Physical Collocation under tariff to telecommunications carrier or any of its affiliated entities) shall not act as a waiver of any part of this Section, and estoppel, laches, or other similar concepts shall not act to affect any rights or requirements hereunder.  At its option, SBC-13STATE may either reject any application or order for 251(c)(6) Physical Collocation submitted under tariff, or without the need for any further contact with or consent from telecommunications carrier, SBC-13STATE may process any order for any 251(c)(6) Physical Collocation submitted under tariff, as being submitted under this Appendix and, further, may convert any 251(c)(6) Physical Collocation provided under tariff, to this Appendix, effective as of the later in time of the (i) Effective Date of this Agreement, or (ii) the submission of the order by telecommunications carrier. 
	Yes, this Appendix covers all aspects of Physical Collocation and should be used exclusively. SBC Misouri wants the Commission to require WilTel to use the comprehensive Physical Collocation Appendix document provided by SBC Missouri which was developed from experience and interaction of SBC Missouri with multiple CLECs. WilTel should not be allowed to “cherry pick” the best rates, terms and conditions from between the Missouri tariff and it’s interconnection agreement as it sees fit to receive all the benefits. Of course, WilTel is free to purchase collocation from the Missouri tariff, however, it does not also have the right to purchase from it’s interconnection agreement. WilTel should be required to negotiate the best rates, terms and conditions it can into this interconnection agreement and allow other CLECS the opportunity to MFN and take advantage of this negotiated document.

Smith Direct 51-53
	

	SBC:  Should the FCC standard in determining  technical feasibility be applied in the appendix?

WilTel:  Should a presumption of technical feasibility of a collocation arrangement arise if any state commission has mandated such an arrangement?
	# 2
	2.15
	2.15
Technically Feasible - A collocation arrangement is technically feasible if, in accordance with either national standards or industry practice, there is no significant technical impediment to its establishment.  A rebuttable presumption that a collocation arrangement is technically feasible shall arise if the arrangement has been deployed by any incumbent local exchange carrier in the country or mandated by any state commission. 


	WilTel is agreeable to SBC’s inclusion of the word “incumbent” but additionally believes that a presumption exists if any state commission mandates such an arrangement.  See In the Matters of Deployment of Wireline Services Offering Advanced Telecommunications Capability, 14 FCC Rcd 4761, 4765 (1999).  WilTel’s proposed language at left should be approved. 

(briefing)
	2.15
Technically Feasible - A collocation arrangement is technically feasible if, in accordance with either national standards or industry practice, there is no significant technical impediment to its establishment.  A rebuttable presumption that a collocation arrangement is technically feasible shall arise if the arrangement has been deployed by any incumbent local exchange carrier in the country. 

	The FCC standard in determining technical feasibility is clearly based on ILEC deployed collocation arrangements.

Smith Rebuttal 58-59.
	

	SBC:  Should the liability of the Parties be limited by the terms of this appendix?

WilTel:  Is it reasonable that the liability of only one party be limited in this Appendix?

RESOLVED

	#3
	3.1.4
	The Parties have reached mutual agreement and will use the following language:

3.1.4 The liability of both SBC-13STATE and the Collocator for its willful misconduct or gross negligence is not limited by this Appendix.

	
	The Parties have reached mutual agreement and will use the following language:

3.1.4 The liability of both SBC-13STATE and the Collocator for its willful misconduct or gross negligence is not limited by this Appendix
	
	

	SBC:  Should SBC be required to waive non-recurring charges should the CLEC be required to relocate due to damage in the Dedicated Space used in Collocation. 

WilTel:  Should SBC waive non-recurring charges associated with establishing substitute space if WilTel is required to relocate due to damage caused by SBC or its contractors?
	#4
	4.5.1.1
	4.5.1.1
If the Dedicated Space is damaged by fire or other casualty that is not the result of the Collocator’s actions, and (1) the Dedicated Space is not rendered untenantable in whole or in part, SBC-13STATE shall repair the same at its expense (as hereafter limited) and the monthly charge shall not be abated, or (2) the Dedicated Space is rendered untenantable in whole or in part and such damage or destruction can be repaired within ninety (90) business days, SBC-13STATE has the option to repair the Dedicated Space at its expense (as hereafter limited) and the monthly charges shall be proportionately abated while the Collocator was deprived of the use.  If the Dedicated Space cannot be repaired within ninety (90) business days, or SBC-13STATE opts not to rebuild, then SBC-13STATE shall notify the Collocator within thirty (30) business days following such occurrence that the Collocator’s use of the Dedicated Space will terminate as of the date of such damage.  Upon the Collocator’s election, SBC-13STATE must provide to the Collocator, a comparable substitute collocation arrangement at another mutually agreeable location at the applicable nonrecurring charges for that arrangement and location, except where the damage to the Dedicated Space was caused in whole or in part by SBC-13STATE or its contractors in which case no nonrecurring charges for the new arrangement or location shall be assessed to Collocator.


	This issue is not to do with insurance coverage or double recovery.  SBC’s proposed language states that WilTel will be liable for nonrecurring charges associated with establishing substitute collocation arrangements.  WilTel’s proposed language simply provides that if the damage that necessitated any substitute collocation arrangement was caused by SBC or its contractors, then WilTel should not be forced to pay nonrecurring charges or similar charges (such as installation fees, etc.) for new arrangements.  WilTel’s proposed language should be approved. 

Schwebke Rebuttal at 3-4


	4.5.1.1
If the Dedicated Space is damaged by fire or other casualty that is not the result of the Collocator’s actions, and (1) the Dedicated Space is not rendered untenantable in whole or in part, SBC-13STATE shall repair the same at its expense (as hereafter limited) and the monthly charge shall not be abated, or (2) the Dedicated Space is rendered untenantable in whole or in part and such damage or destruction can be repaired within ninety (90) business days, SBC-13STATE has the option to repair the Dedicated Space at its expense (as hereafter limited) and the monthly charges shall be proportionately abated while the Collocator was deprived of the use.  If the Dedicated Space cannot be repaired within ninety (90) business days, or SBC-13STATE opts not to rebuild, then SBC-13STATE shall notify the Collocator within thirty (30) business days following such occurrence that the Collocator’s use of the Dedicated Space will terminate as of the date of such damage.  Upon the Collocator’s election, SBC-13STATE must provide to the Collocator, a comparable substitute collocation arrangement at another mutually agreeable location at the applicable nonrecurring charges for that arrangement and location,


	No. Insurance covers damages and losses incurred by the CLEC,  further payment of fee waivers would result in double recovery.

Smith Direct 56-59
	

	SBC:  Should SBC be required to supply, pull and install connection cabling at the Collocator’s request?

WilTel:  Is it reasonable to expect SBC to supply, pull and install connection cabling at WilTel’s request?
	#5
	5.7.1.5
	5.7.1.5
the connection cable and associated equipment which may be required within the Dedicated Space(s) or in the optional POT Frame/Cabinet located in the Common Area to the point(s) of termination; provided, however, that SBC-13STATE will supply, pull and install, at Collocator’s request, the connection cabling from Collocator’s Dedicated Space to the POT Frame/Cabinet (a/k/a POT bay) located in the Common Area. 


	WilTel’s proposed language in this section is reasonable.  WilTel does not intend that SBC perform such work at no charge and WilTel would expect to pay reasonable rates as set forth in the pricing appendix for such work.  SBC is the party in the best position to perform such work more efficiently.  
Schwebke Rebuttal at 4-5
	5.7.1.5
the connection cable and associated equipment which may be required within the Dedicated Space(s) or in the optional POT Frame/Cabinet located in the Common Area to the point(s) of termination.

	SBC’s language clearly states what responsibilities the CLEC must undertake should it decide to collocate. WilTel’s added language attempts to supersede the previous language in the section & change what SBC has already stated it will not be responsible for handling. 

Pool Direct 3; 28-29
	

	SBC:  Should the Collocator  require all contractors to carry the same insurance requirements?

WilTel:  What insurance requirements should WilTel require of its contractors?
	#6
	5.8.1.2
	5.8.1.2  The Collocator shall also require all contractors who may enter the Eligible Structure to maintain insurance coverage in commercially reasonable and appropriate amounts to be determined at Collocator’s discretion.
	WilTel’s proposed language in Section 5.8.1.2 is reasonable because WilTel is in the position to know the work being performed and, thus, the risk posed by such work.  WilTel will maintain the insurance coverage requirements in conjunction with the collocation arrangements.  WilTel requires its contractors to maintain insurance coverage that is commensurate with the situation in which their work is being performed.  It may not be reasonable to expect a given contractor to acquire insurance coverage in these amounts when their exposure will be substantially lower, if any at all.  WilTel is responsible for its contractors and is in the best position to know what coverage under the circumstances is appropriate. WilTel’s language should be approved.

Porter Rebuttal at 16-17
	5.8.1.2
The Collocator shall also require all contractors who may enter the Eligible Structure to maintain the same insurance requirements listed above. 
	Yes. All parties entering the Eligible Structure must maintain the same insurance requirements. The possibility exists that some or all damage caused by the contractor would not covered by insurance.

Will be addressed in Brief
	

	SBC:  Should all billing disputes and payment related matters be handled in accordance with the General Terms and Conditions?

WilTel:  same
	#7
	6.6.1
	6.6.1
Billing shall occur on or about the 25th day of each month, with payment due thirty (30) days from the bill date.  SBC-13STATE may change its billing date practices upon thirty (30) day’s notice to the Collocator. All billing disputes and other billing or payment related matters, including dispute resolution, shall be handled in accordance with the General Terms and Conditions of this Agreement.   

	The Parties are negotiating billing and payment language for this ICA generally in the General Terms and Conditions, so it is redundant and potentially conflicting to provide for similar language in each Appendix.  There is no payment or billing language that reasonably should be restated in this Appendix.  WilTel’s proposed language should be approved.  
Porter Rebuttal at 17  
	6.6.1
Billing shall occur on or about the 25th day of each month, with payment due thirty (30) days from the bill date.  SBC-13STATE may change its billing date practices upon thirty (30) day’s notice to the Collocator. 

	SBC has referred some of the billing and dispute resolution to the General Terms and Conditions, however SBC seeks to keep Collocation specific language in this appendix. 

Smith Direct 57
	

	Should SBC be required to pull the Interconnection Arrangement(s) cables from the entrance manhole(s) to the Collocator at its equipment in the Dedicated Space or POT Frame


	#8
	8.1.3
	8.1.3
The Collocator is responsible for bringing its facilities to the entrance manhole(s) designated by SBC-13STATE, and leaving sufficient length in the cable in order for SBC-13STATE to fully extend the Collocator-provided facilities through the cable vault to the Dedicated Space.  SBC-13STATE will pull the Interconnection Arrangement(s) cables from the entrance manhole(s) to the Collocator at its equipment in the Dedicated Space or POT Frame.  

	The Parties have tentatively resolved this issue.  
	8.1.3
The Collocator is responsible for bringing its facilities to the entrance manhole(s) designated by SBC-13STATE, and leaving sufficient length in the cable in order for SBC-13STATE to fully extend the Collocator-provided facilities through the cable vault to the Dedicated Space.  

	No. The Collocator has commingled two different types of arrangements, interconnection arrangement cables and entrance facility cabling. SBC Missouri will fully extend the entrance facility cable from inside the designated manhole, into and through the vault and to the Collocator’s dedicated space. 

WilTel can request SBC Missouri to install their interconnection arrangement cables or they can have an SBC Tier 1 Installation Vendor install interconnection arrangement cables

Pool Direct 3; 29-30
	

	SBC:  Should equipment that is to be collocated serve other purposes than what is listed in this appendix?

WilTel:  Must SBC allow WilTel to collocate multi-functional equipment under this Appendix?
	#9
	9.1.2
	9.1.1
In accordance with section 251(c)(6) of the Act, the Collocator may collocate equipment, including Multifunctional Equipment as set forth in Section 9.1.5 below, for Physical Collocation if such equipment is necessary for interconnection to SBC-13STATE under 47 U.S.C. § 251(C) (2) or accessing SBC-13STATE's Lawful UNEs under 47 U.S.C. § 251(C) (3) of the Act.  For purposes of this Section, "necessary" means directly related to and thus necessary, required, or indispensable to interconnection or access to Lawful UNEs.  Such uses are limited to interconnection to SBC-13STATE's network "for the transmission and routing of Telephone Exchange service or Exchange Access," or for access to SBC-13STATE's Lawful UNEs "for the provision of a telecommunications service."

9.1.2
Equipment that may be collocated for these purposes includes:  (1) transmission equipment including, but not limited to, optical terminating equipment and multiplexers; and (2) equipment being collocated to terminate basic transmission facilities pursuant to sections 64.1401 and 64.1402 of 47 C.F.R. (Expanded Interconnection) as of August 1, 1996.  SBC-13STATE's not required nor shall it permit the collocation of stand-alone switches or stand-alone enhanced services equipment, where “stand-alone” refers to equipment that has a single
	SBC’s proposed use of the word “solely” in Section 9.1.2 conflicts with WilTel’s right to collocate “Multifunctional Equipment” in accordance with FCC rulings.  See In the Matter of Deployment of Wireline Services Offering Advanced Telecommunications Capability, 16 FCC Rcd 15435, para. 32, et seq. (2001).  WilTel acknowledges that the primary purpose of such equipment must be as necessary for interconnection or access to UNEs, but WilTel’s proposed changes to Section 9.1.1 and 9.1.2 are intended to clarify that WilTel is permitted to collocate equipment that is considered “Multi-functional Equipment” as defined in Section 9.1.5 of this Appendix.  

There is additional language to this Section 9.1.2 that SBC inadvertently left off, and WilTel has inserted it into its proposed language to the left.  

WilTel’s proposed language should be approved.
Porter Rebuttal at 17-18
	9.1.2
Equipment that may be collocated solely  for these purposes includes:  (1) transmission equipment including, but not limited to, optical terminating equipment and multiplexers; and (2) equipment being collocated to terminate basic transmission facilities pursuant to sections 64.1401 and 64.1402 of 47 C.F.R. (Expanded Interconnection) as of August 1, 1996.  SBC-13STATE's not required nor shall it permit the collocation of stand-alone switches or stand-alone enhanced services equipment, where “stand-alone” refers to equipment that has a single
	No. The equipment used in collocation should only be used in the capacity as listed in this section. FCC requires SBC Missouri only to allow collocation of equipment for the purposes set forth in Section 9.1.2. Those are the sole purposes required by the FCC rules governing collocation of equipment. 

Smith Direct 57-58

Pool Direct 30-32
	

	Should safety violations, damage to facilities or impairment to the privacy of communications be considered a violation of this Appendix?

RESOLVED

04/26/05 JS
	#10
	9.5.1
	9.5.1
Regarding safety and notwithstanding any other provision hereof, the characteristics and methods of operation of any equipment or facilities placed in the Dedicated Space shall not create hazards for or cause damage to those facilities, the Dedicated Space, or the Eligible Structure in which the Dedicated Space is located; impair the privacy of any communications carried in, from, or through the Eligible Structure in which the Dedicated Space is located; or create hazards or cause physical harm to any individual or the public.  

	
	SBC withdraws disputed language and agrees to Wiltel’s language, therefore, this issue is resolved.
	
	

	Erroneous Issue 11 that was added for 05/02/05 filing has been removed and the following issues renumbered back to their original numbers from the 03/31/05 filing.
	
	
	
	
	
	
	

	SBC:  A) Should  WilTel be allowed to collocate equipment that SBC believes is not necessary for interconnection or access to Lawful UNEs?

B) Should non-removal of equipment, that is not compliant with the terms of this Appendix, be considered a violation of  terms of this Appendix?

WilTel:  A) Is it reasonable to allow SBC to determine at its discretion whether WilTel’s equipment is necessary for interconnection or access to UNEs? 

B)  Is it reasonable to allow SBC to expel WilTel from the space and invoke other drastic remedies during a bona fide dispute over equipment?
	#11
	10.1.3
	10.1.3
10.1.3 In the event SBC-13STATE determines that the Collocator’s equipment does not meet the minimum safety standards, the Collocator must not collocate the equipment unless and until the dispute is resolved in its favor.  The Collocator will be given ten (10) business days to comply with the requirements and/or remove the equipment from the collocation space if the equipment was already improperly collocated.  Dispute resolution procedures are covered in the Agreement.   If the Parties do not resolve the dispute under those dispute resolution procedures, SBC-13STATE or Collocator may file a complaint at the Commission seeking a formal resolution of the dispute.  If it is determined that the Collocator's equipment does not meet the minimum safety standards above, the Collocator must not collocate the equipment and will be responsible for removal of the equipment and all resulting damages if the equipment already was collocated improperly.  Collocator’s non-removal of equipment during any dispute process that is pursued by Collocator in the good faith belief that the equipment complies with the requirements under this Appendix shall not be considered a default or a violation of the terms of this Appendix entitling SBC-13STATE to the remedies set forth in Section 11 below.  

	SBC’s proposed language would give SBC the unilateral discretion to determine if it “believes” that WilTel’s equipment is necessary for interconnection or access to UNEs.  This is not a requirement under FCC rules, and it further places SBC in the position of controlling WilTel’s access to interconnection or UNEs and creates the potential for discrimination and anti-competitive behavior.  If SBC has reason to believe that WilTel’s equipment does not comply with FCC rules, then SBC has the right to challenge the use of such equipment pursuant to the dispute resolution procedures under the ICA, including negotiating with WilTel over whether it is appropriate or not.  Allowing SBC to unilaterally determine that WilTel cannot place certain equipment in collocation would, however, potentially cause WilTel harm because the language prohibits WilTel from collocating the equipment until the dispute is resolved.  SBC’s language should be stricken. 

Further in this Section 10.1.3, WilTel’s proposed last sentence is intended to avoid the potential circumstance that SBC would seek to invoke its remedies in Section 11 (including expelling WilTel from the space and forcibly removing its property) even during a bona fide dispute over whether certain equipment is properly collocated under this Section 10.1.3.  During a bona fide dispute, SBC should not be permitted to seek such unwarranted and drastic remedies.  WilTel’s language should be approved. 
Porter Rebuttal at 18-19

	10.1.3
10.1.3 In the event SBC-13STATE believes that collocated equipment is not necessary for interconnection or access to Lawful UNEs or determines that the Collocator’s equipment does not meet the minimum safety standards, the Collocator must not collocate the equipment unless and until the dispute is resolved in its favor.  The Collocator will be given ten (10) business days to comply with the requirements and/or remove the equipment from the collocation space if the equipment was already improperly collocated.  Dispute resolution procedures are covered in the Agreement.   If the Parties do not resolve the dispute under those dispute resolution procedures, SBC-13STATE or Collocator may file a complaint at the Commission seeking a formal resolution of the dispute.  If it is determined that the Collocator's equipment does not meet the minimum safety standards above, the Collocator must not collocate the equipment and will be responsible for removal of the equipment and all resulting damages if the equipment already was collocated improperly.  

	No, WilTel should not be allowed to collocate equipment that is not necessary for interconnection or access to Lawful UNEs

Yes, if WilTel does not remove equipment  that is not compliant with this Appendix, it will be considered in violation of this Appendix.. 

Smith Direct 58-59
	

	SBC:  When should SBC refuse additional applications for service and/or complete pending orders?

WilTel:  Should SBC be permitted to refuse to allow WilTel to place new collocation service orders during the pendency of any bona fide dispute over a separate collocation service order?  If so, at what point in time should it be permitted?
	# 12
	11.2
	11.2
SBC-13STATE may also refuse additional applications for service and/or refuse to complete any pending orders for additional space or service for the Collocator at any time after the time period required by the preceding Section has passed without cure by Collocator. 

	WilTel’s proposed language is more reasonable than SBC’s proposed language.  It makes no sense for SBC to have the option to refuse to complete any new or pending orders if the parties are complying with the dispute resolution procedures to settle any dispute.  To allow this would be penalizing WilTel for pursuing bona fide disputes and could be used by SBC as a means of pressuring WilTel into settling such disputes without SBC having to negotiate in good faith.  SBC’s right to pursue these remedies should not arise until the time periods for dispute resolution have run their course.  WilTel’s language should be approved. 
Porter Rebuttal at 19-20
	11.2
SBC-13STATE may also refuse additional applications for service and/or refuse to complete any pending orders for additional space or service for the Collocator at any time after sending the notice required by the preceding Section. 

	SBC Missouri will refuse additional applications and/or refuse to complete any pending orders when the default shall continue for sixty (60) calendar days after receipt of SBC-13STATE's written notice, which shall be deemed three calendar days after sending of written notice.

Smith Direct 59-60
	

	SBC:  When should WilTel pay SBC for Custom Work Charges?

WilTel:  Is it reasonable for SBC to expect full payment for custom work prior to its completion?
	#13
	17.2.2
	17.2.2
With respect to any preparation of the Dedicated Space, the Collocator shall pay SBC-13STATE fifty percent (50%) of the estimated nonrecurring Preparation Charges as specified for in Section 16, Preparation Charges, preceding the commencement of work and fifty percent (50%) of any Custom Work Charges at the time that the work is completed. 

	SBC unreasonably proposes to get paid in full before the work is completed, but WilTel’s proposal to pay SBC 50% of the nonrecurring charges before SBC has even done any work, and then the remaining 50% after the work is completed, is more commercially reasonable.  WilTel’s proposed language should be approved.  
Schwebke Rebuttal at 5
	17.2.2
With respect to any preparation of the Dedicated Space, the Collocator shall pay SBC-13STATE fifty percent (50%) of the estimated nonrecurring Preparation Charges as specified for in Section 16, Preparation Charges, preceding the commencement of work and fifty percent (50%) of any Custom Work Charges at the time that 50% of the work is completed. 

	Custom Work is considered outside of the normal work that is done to prepare collocation space and could not be used by others, therefore SBC seeks to recover half of its expenses for custom work at the half way point of  construction. SBC Missouri provides a quote with intervals to WilTel prior to commencement of construction, so WilTel will know when the work is 50% complete. 

Smith Direct 60
	

	SBC:  Should WilTel be allowed to keep embedded base rates for collocation?

WilTel:  Should SBC be permitted to re-price in accordance with this ICA any existing collocation arrangements that WilTel ordered pursuant to a tariff and not pursuant to this ICA or a pre-existing ICA?
	#14
	17.4.1
	17.4.1
Beginning on and after the Effective Date of this Agreement , the Parties agree that the rates and charges for Collocation shall be as set forth in this Appendix and in the Pricing Schedule applicable to collocation (“Collocation Rates”).  The Parties agree that the Collocation Rates shall apply, on a prospective basis only, beginning on the Effective Date of this Agreement, to all existing CLEC collocation arrangements ordered under  a previous interconnection agreement, including those established before the Effective Date of this Agreement, and, at WilTel’s sole option and discretion, to any existing CLEC collocation arrangements ordered under a state or local exchange tariff, including those established before the Effective Date of this Agreement.  Because the Collocation Rates will apply on a prospective basis only, neither Party shall have a right to retroactive application of the Collocation Rates to any time period before the Effective Date, and there shall be no retroactive right of true-up for any time period before the Effective Date. 

	WilTel agrees to have the new rates in this ICA apply prospectively for existing collocation services ordered under a previous interconnection agreement which this ICA will be superceding.  However, SBC’s proposed language would have the pricing in this ICA apply automatically to collocation ordered pursuant to tariff without WilTel’s consent.  SBC should not be permitted to unilaterally alter WilTel’s pre-existing collocation arrangements ordered pursuant to tariff without amending its tariff.  Provided that WilTel chooses to maintain such collocation arrangements under the tariff pursuant to which it was ordered, then SBC has no basis to transfer such arrangements to this ICA and it would be unlawful to do so.  If, on the other hand, WilTel chooses to transfer such collocation arrangements from tariff arrangements to this ICA, then WilTel should be free to do so.  WilTel proposes alternate language that retains SBC’s proposed language but modified to indicate that in such circumstances, it would be at WilTel’s option only.  If this is rejected, then WilTel objects to SBC’s proposed language entirely, and WilTel’s language should be approved.  

 Porter Rebuttal at 20-21


	17.4.1
Beginning on and after the Effective Date of this Agreement , the Parties agree that the rates and charges for Collocation shall be as set forth in this Appendix and in the Pricing Schedule applicable to collocation (“Collocation Rates”).  The Parties agree that the Collocation Rates shall apply, on a prospective basis only, beginning on the Effective Date of this Agreement , to all existing CLEC collocation arrangements  state or local exchange tariff or, including those established before the Effective Date of this Agreement.  Because the Collocation Rates will apply on a prospective basis only, neither Party shall have a right to retroactive application of the Collocation Rates to any time period before the Effective Date, and there shall be no retroactive right of true-up for any time period before the Effective Date. 

	No. All rates should be converted on prospective basis. 

Smith Direct 54-55
	

	Should SBC be required to allow a revised application with changes to amount or type of floor space, interconnection terminations and power to remain in queque.

RESOLVED
	#15
	21.3.1
	21.3.1
The intervals set forth in this Section 21.3 apply only when Collocator installs interconnection and power cabling.   SBC-13STATE will notify Collocator as to whether its request for space is been granted or denied due to a lack of space within ten (10) calendar days from receipt of a Collocator's accurate and complete Physical Collocation Application. If SBC-13STATE determines that Collocator's Physical Collocation Application is unacceptable, SBC-13STATE shall advise Collocator of any deficiencies within this ten (10) calendar day period, otherwise it will be deemed accepted.  SBC-13STATE shall provide Collocator with sufficient detail so that Collocator has a reasonable opportunity to cure each deficiency.  To retain its place in the queue to obtain the Physical Collocation arrangement, Collocator must cure any deficiencies in its Application and resubmit such Application within ten (10) calendar days after being advised of deficiencies.  Any changes to the amount or type of floor space, interconnection terminations, and power requested from the originally submitted Physical Collocation Application will not be considered a deficiency, but rather as a new Physical Collocation Application with a new ten (10) calendar day space notification and delivery interval 

	The parties have resolved this issue. WilTel  accepts SBC’s proposed language.

	21.3.1
The intervals set forth in this Section 21.3 apply only when Collocator installs interconnection and power cabling.   SBC-13STATE will notify Collocator as to whether its request for space is been granted or denied due to a lack of space within ten (10) calendar days from receipt of a Collocator's accurate and complete Physical Collocation Application. If SBC-13STATE determines that Collocator's Physical Collocation Application is unacceptable, SBC-13STATE shall advise Collocator of any deficiencies within this ten (10) calendar day period, otherwise it will be deemed accepted.  SBC-13STATE shall provide Collocator with sufficient detail so that Collocator has a reasonable opportunity to cure each deficiency.  To retain its place in the queue to obtain the Physical Collocation arrangement, Collocator must cure any deficiencies in its Application and resubmit such Application within ten (10) calendar days after being advised of deficiencies.  Any changes to the amount or type of floor space, interconnection terminations, and power requested from the originally submitted Physical Collocation Application will not be considered a deficiency, but rather as a new Physical Collocation Application with a new ten (10) calendar day space notification and delivery. 

	The parties have resolved this issue. WilTel  accepts SBC’s proposed language. 

RESOLVED
	

	
	
	
	
	
	
	
	


Key:  Bold represents language proposed by SBC and opposed by CLECs.











Page 14 of 14             Underline language represents language proposed by CLEC and opposed by SBC
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