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	SBC:  Should the ICA obligate SBC to continue to provide network elements that are no longer required to be provided under applicable law or should the ICA clearly state that SBC is required to provide only UNEs that it is lawfully obligated to provide under Section 251(c)(3) of the Act?

WilTel:  Should the ICA contain language that would exclude from the ICA’s generally applicable change of law provisions any change in SBC’s legal obligations to provide access to UNEs and permit SBC to unilaterally alter its legal contractual obligations under the ICA?
	# 1
	LAWFUL UNE’S

1.1

2.1

2.1.1


	1.
INTRODUCTION
1.1
This Appendix UNEs sets forth the terms and conditions pursuant to which the applicable SBC Communications Inc. (SBC)-owned Incumbent Local Exchange Carrier (ILEC) agrees to furnish CLEC with access to lawful unbundled network elements as specifically defined in this Appendix Lawful UNEs for the provision by CLEC of a Telecommunications Service.  For information regarding deposit, billing, payment, non-payment, disconnect, and dispute resolution, see the General Terms and Conditions of this Agreement.

2.  Terms and Conditions 

2.1 Lawful UNEs and Declassification.  This Agreement sets forth the terms and conditions pursuant to which SBC-13STATE will provide CLEC with access to unbundled network elements under Applicable Law in SBC-13STATE's incumbent local exchange areas for the provision of Telecommunications Services by CLEC; UNEs that SBC-13STATE is required to provide pursuant to Applicable Law shall be referred to in this Agreement as “Lawful UNEs”. 

2.1.1 A network element, including a network element referred to as a Lawful UNE under this Agreement, that is no longer required to be unbundled under Applicable Law, as determined by Applicable Law may only be removed from this Agreement, or “Declassified,” in accordance with the Agreement’s change of law provisions.  Without limitation, a Lawful UNE that has ceased to be a Lawful UNE and, for the sake of clarity, has been removed pursuant to the change of law provisions of this Agreement may also be referred to as “Declassified.” 


	SBC’s use of the term “lawful” in any manner throughout the ICA, including all Appendices, is unnecessary and creates ambiguity, and will only lead to potential for dispute between the parties as to SBC’s obligations under the ICA.  Any effective law, rule or regulation is by definition “lawful.”  The word “lawful” should be removed from the ICA.  Further, any use of other language including, without limitation, statements such as “notwithstanding anything to the contrary, SBC shall be obligated to provide UNEs only to the extent required by  Section 251” should be deleted throughout the ICA for the same reason.  Such language is self-serving and will enable SBC to circumvent the change of law provisions and unilaterally relieve itself of contractual obligations.  Sections 251 and 252 of the Act, and the FCC’s rules implementing them, provide for a clear and well-established process for negotiating ICAs and any amendments thereto.  This process of negotiation and, if needed, arbitration sufficiently protects SBC’s interests as well as WilTel’s, so SBC should not be permitted to circumvent FCC rules and the terms of the ICA solely for the self-serving purpose of taking advantage of what SBC perceives as a change in law from which SBC will benefit.  

SBC’s assertion that it should not be required to continue providing network elements that are no longer required to be provided under applicable law is not only self-serving but also misleading.  SBC attempts to persuade this Commission that it should not be obligated to perform its legal contractual obligations with WilTel once the FCC declares that there is no longer a statutorily or an FCC imposed obligation to do so.  SBC’s proposed language peppered throughout the ICA enables SBC to excuse itself from its contractual obligations any time SBC perceives that the law, upon which such contractual obligations were based, changes to its advantage.  However, change of law events related to unbundling obligations should be treated no differently from other change of law events under the ICA, and SBC has failed to present any reason or justification for handling such changes in law any differently.  Unless the applicable law itself (supported by jurisdictional prerequisites of course) declares it so, a contractual obligation does not violate the law though it may be inconsistent with the law.  The ICA is a contract containing mutually negotiated and agreed upon terms entered into for the purpose of implementing certain rights and obligations stemming from FCC rules and regulations.  It is only reasonable that the parties to a mutually negotiated contract implementing such rights and obligations should negotiate and agree to any changes to those rights and obligations under such contract.  To do differently would violate the very letter of Section 251 of the Act requiring good faith negotiations.  47 U.S.C. § 251(c)(1).  

WilTel’s proposed language should be approved because it removes any ambiguity as to SBC’s obligation to provide network elements under the ICA if so required until such terms are mutually amended through the change of law provisions in the General Terms and Conditions.  

Additionally, In this section and wherever in the ICA and its Appendices there is reference to “Section 251(c)(3) of the Act” which is used as a modifying limitation on SBC’s obligation to provide unbundled network elements, WilTel’s proposed alternative use of “Applicable Law” as defined in the ICA is more reasonable and applicable to describe the parties’ rights and obligations with regard to network elements.  “Applicable Law” is already defined to encompass the applicable sources of legal obligations which the ICA is intended to implement, so there is no need to create potential for dispute by further limitation in various provisions throughout the ICA.  Further, SBC’s proposed language expressly limits SBC’s obligation to provide access to unbundled network elements to the requirements of Section 251; whereas, SBC is also obligated to provide unbundled access to certain network elements listed in Section 271 of the Act.  47 U.S.C. § 271(c)(2)(B).  WilTel acknowledges that such elements may be subject to a different pricing standard, but SBC is nonetheless legally required to provide them, and SBC’s language contradicts such requirements.  Further, Section 251(e)(3) of the Act provides that nothing shall prohibit states from establishing or enforcing other requirements of state law in ICAs.  This Commission, therefore, has the discretion to include terms and conditions of UNEs in the ICA so long as they do not conflict with the FCC’s rules.  Because this Commission is authorized to regulate UNEs within the guidelines set forth by the FCC, the Commission clearly has the authority to determine the manner by which such UNEs should be declassified and/or continue to be provided.

WilTel’s proposed language should be approved.  

Porter Rebuttal at 24
	1.
INTRODUCTION
1.1
This Appendix Lawful   UNEs sets forth the terms and conditions pursuant to which the applicable SBC Communications Inc. (SBC)-owned Incumbent Local Exchange Carrier (ILEC) agrees to furnish CLEC with access to lawful unbundled network elements as specifically defined in this Appendix Lawful UNEs for the provision by CLEC of a Telecommunications Service (( Act, Section 251(c)(3)).     For information regarding deposit, billing, payment, non-payment, disconnect, and dispute resolution, see the General Terms and Conditions of this Agreement.

2.
Terms and Conditions 

2.1 Lawful UNEs and Declassification.  This Agreement sets forth the terms and conditions pursuant to which SBC-13STATE will provide CLEC with access to unbundled network elements under Section 251(c)(3) of the Act in SBC-13STATE's incumbent local exchange areas for the provision of Telecommunications Services by CLEC; provided, however, that notwithstanding any other provision of the Agreement, SBC-13STATE shall be obligated to provide UNEs only to the extent required by Section 251(c)(3) of the Act, as determined by lawful and effective FCC rules and associated lawful and effective FCC and judicial orders, and may decline to provide UNEs to the extent that provision of the UNE(s) is not required by Section 251(c)(3) of the Act, as determined by lawful and effective FCC rules and associated lawful and effective FCC and judicial orders.  UNEs that SBC-13STATE is required to provide pursuant  to Section 251(c)(3) of the Act, as determined by lawful and effective FCC rules and associated lawful and effective FCC and judicial orders shall be referred to in this Agreement as “Lawful UNEs.” 
2.1.1 A network element, including a network element referred to as a Lawful UNE under this Agreement, will cease to be a Lawful UNE under this Agreement if it is no longer required by Section 251(c)(3) of the Act, as determined by lawful and effective FCC rules and associated lawful and effective FCC and judicial orders may also be referred to as “Declassified.” 

Silver Direct 8-10
	SBC MISSOURI’S proposed language should be accepted because it provides that SBC MISSOURI is obligated to provide UNEs but only to the extent required by Section 251(c) (3) of the Act as determined by lawful and effective FCC rules and associated FCC and judicial orders.

CLEC’s proposed language improperly attempts to create a contractual obligation, via this Section 251 interconnection agreement, for SBC MISSOURI to provide elements under Section 271 of the Act.  CLEC’s 271 language should be rejected.  Rates, terms, and conditions for network elements under section 271 are governed by the FCC under sections 201 and 202 of the Communications Act. TRO, ¶¶ 656, 662, 664.  Thus, state commissions do not have authority to establish section 271 network element rates, terms, and conditions, which is precisely what CLEC seeks to have the Commission do here (by adopting language that requires section 271 network elements to be provided pursuant to this agreement, at the same rates, terms, and conditions as section 251 UNEs).  See, e.g. the language proposed by CLEC in Issue No. 2, below.

Additionally, as the FCC has ruled, section 251 rates, terms, and conditions do not apply to section 271 network elements.  Id., ¶¶ 655, 656, 659.   In USTA II the D.C. Circuit expressly upheld that FCC determination.  USTA II, 359 F.3d at 589.  Thus, CLEC’s proposed language regarding section 271 is not only beyond the scope of the Commission’s authority in this arbitration, but is substantively unlawful as well.

WilTel’s proposed language also indicates that WilTel will invoke state law to improperly attempt to impose additional unbundling requirements on SBC MISSOURI.  Any invocation by CLEC of state law to impose additional unbundling requirements is contrary to, and preempted by, federal law on at least two grounds:  (i) blanket unbundling without regard to the federal impairment standard has been repudiated by the courts and by the FCC as contrary to national policy, and (ii) USTA II emphatically holds that the FCC, not the states, is to assess impairment and achieve the balance required by the 1996 Act.  

The FCC’s TRO expressly admonished that states may not “impose any unbundling framework they deem proper under state law, without regard to the federal regime.”  TRO ¶ 192 (emphasis added). The FCC went on to say that it would be “unlikely” that any “decision pursuant to state law” that “require[d] the unbundling of a network element for which the Commission has . . . found no impairment” ever could be consistent with federal law.  Id The FCC concluded that states are “precluded from enacting or maintaining a regulation or law pursuant to state authority that thwarts or frustrates the federal regime adopted in this Order.”  TRO ¶¶ 191-94 & nn. 610-16.  

Therefore, WilTel’s attempt to inject state law unbundling requirements into the agreement should be rebuffed, and SBC MISSOURI’s proposed language should be adopted since it properly limits SBC’s obligation to provide UNE to those required under the Act as determined by the FCC rules and associated lawful and effective FCC and judicial orders.  

Any UNEs that continue to be legally required (such as DS1/DS3 loop and transport facilities that are NOT located in non-impaired wire centers) are properly included in the agreement, but musts be made subject to those limitations.  UNEs that are no longer required to be provided, such as Mass Market ULS and UNE-P, should not be included on a forward-going basis, but SBC MISSOURI has addressed the provision of embedded base elements that the FCC requires to be provided on a transitional basis for 12 or 18 months in its “Embedded Base Temporary Rider” which is attached to this DPL as an exhibit and incorporated herein by reference as SBC MISSOURI’s language proposal.

Silver Direct 8-10


	

	SBC:  What is the appropriate transition and notification process for UNEs SBC MISSOURI is no longer obligated to provide?

WilTel:  (See Issue Statement #1 above)


	# 2
	2.1.2

2.1.3

2.1.2.1

2.2

2.3

2.4

2.5

2.5.1

2.5.2

2.5.1

2.5.2
	2.1.2  None

2.1.3
It is the Parties’ intent that only Lawful UNEs shall be available under this Agreement; accordingly, if this Agreement requires or appears to require Lawful UNE(s), as defined in this Section 2.1.  .  

2.1.2.1 None

2.2 None

2.3
SBC-13STATE shall not be obligated to provide combinations (whether considered new, pre-existing or existing) or other arrangements (including, where applicable, Commingled Arrangements) involving SBC-13STATE network elements that do not constitute Lawful UNEs, or where Lawful UNEs are not requested for permissible purposes.

2.4 None

2.5
Transition Procedure.  

2.5.1 None

2.5.2
To the extent an element described as a Lawful UNE or an unbundled network element in this Agreement is Declassified or is otherwise no longer a Lawful UNE, SBC-13STATE may discontinue the provision of such element, whether previously provided alone or in combination with or as part of any other arrangement with other Lawful UNEs or other elements or services.  To the extent an element described as a Lawful UNE or an unbundled network element in this Agreement is Declassified, SBC-13STATE may discontinue the provision of such element, whether previously provided alone or in combination with or as part of any other arrangement with other Lawful UNEs or other elements or services.  Accordingly, in the event one or more elements described as Lawful UNEs or as unbundled network elements in this Agreement is Declassified, SBC-13STATE will provide written notice to CLEC of its discontinuance of the element(s) and/or the combination or other arrangement in which the element(s) has been previously provided.  During a transitional period of ninety (90) days from the date of such notice, SBC-13STATE agrees to continue providing such element(s) under the terms of this Agreement.  Upon receipt of such written notice, CLEC will cease ordering new elements that are identified as Declassified in the SBC-13STATE notice letter referenced in this Section 2.5.  To the extent that the CLEC has processed orders and such orders are provisioned after this 90 day transitional period, such elements are still subject to this Section 2.5, including the options set forth in (a) and (b) below, and SBC-13STATE’s rights of discontinuance or conversion in the event the options are not accomplished.  During such 90 day transitional period, the following options are available to CLEC with regard to the element(s) identified in the SBC-13STATE notice, including the combination or other arrangement in which the element(s) were previously provided:

CLEC may issue an LSR or ASR, as applicable, to seek disconnection or other discontinuance of the element(s) and/or the combination or other arrangement in which the element(s) were previously provided; or

SBC-13STATE and CLEC may agree upon another service arrangement or element (e.g. via a separate agreement at market-based rates or resale), or may agree that an analogous access product or service may be substituted, if available.

Notwithstanding anything to the contrary in this Agreement,  at the end of that)ninety (90) day transitional period, unless CLEC has submitted a disconnect/discontinuance LSR or ASR, as applicable, under (a) above, and if CLEC and SBC-13STATE  have failed to reach agreement, under (b) above, as to a substitute service arrangement or element, then SBC-13STATE may, at its sole option, disconnect the element(s), whether previously provided alone or in combination with or as part of any other arrangement, or convert the subject element(s), whether alone or in combination with or as part of any other arrangement to an analogous resale or access service, if available.

2.5.1
The rights and obligations set forth in Section 2.5, above, apply in addition to any other rights and obligations that may be created by such intervening law, change in law or other substantively similar provision.

2.5.2 None
	See WilTel’s response to Issue #1.  Any language in these sections, or anywhere in the Appendix, that would effectively give SBC the unilateral right of changing its obligations under the terms of the ICA, or which would place into ambiguity such obligations, should be rejected or modified to remove such ambiguity.  WilTel’s proposed language in these sections accomplishes this and should be approved.  

Additionally, WilTel is not opposed to an appropriate transition process for handling UNEs which were ordered when available under the ICA at one time but which were properly removed from the ICA pursuant to the change of law provisions.  But such a process should not occur until the parties have agreed, through the change of law provisions of the ICA, that a particular UNE is no longer legally required to be unbundled under FCC rules.  SBC’s definition of “Declassification”, however, allows SBC to circumvent the change of law procedures.  WilTel’s definition of “Declassification”, on the other hand, clarifies that the ICA’s change of law provisions apply to identify those UNEs that my no longer be available, and only then provide for a reasonable process to discontinue them.  WilTel’s proposed definition should be approved.    

Porter Rebuttal at 24-26


	2.1.2
Without limitation, a network element, including a network element referred to as a Lawful UNE under this Agreement is Declassified, upon or by (a) the issuance of a legally effective finding by a court or regulatory agency acting within its lawful authority that requesting Telecommunications Carriers are not impaired without access to a particular network element on an unbundled basis; (b) the issuance of any valid law, order or rule by the Congress, FCC or a judicial body stating that  SBC-13STATE  is not required, or is no longer required, to provide a network element on an unbundled basis pursuant to Section 251(c)(3) of the Act; or (c) the absence, by vacatur or otherwise, of a legally effective FCC rule requiring the provision of the network element on an unbundled basis under Section 251(c)(3).   By way of example only, a network element can cease to be a Lawful UNE or be Declassified on an element-specific, route-specific or geographically-specific basis or a class of elements basis. Under any scenario, Section 2.5 “Transition Procedure” shall apply.

2.1.3
It is the Parties’ intent that only Lawful UNEs shall be available under this Agreement; accordingly, if this Agreement requires or appears to require Lawful UNE(s) or unbundling without specifically noting that the UNE(s) or unbundling must be “Lawful,” the reference shall be deemed to be a reference to Lawful UNE(s) or Lawful unbundling, as defined in this Section 2.1.  If an element is not required to be provided under this Appendix Lawful UNE and/or not described in this Appendix Lawful UNE, it is the Parties’ intent that the element is not available under this Agreement, notwithstanding any reference to the element elsewhere in the Agreement, including in any other Appendix, Schedule or in the Pricing Appendix.  

2.1.2.1
By way of example only, if terms and conditions of this Agreement state that SBC-13STATE is required to provide a Lawful UNE or Lawful UNE combination, and that Lawful UNE or the involved Lawful UNE (if a combination) is Declassified or otherwise no longer constitutes a Lawful UNE, then SBC-13STATE shall not be obligated to provide the item under this Agreement as an unbundled network element, whether alone or in combination with or as part of any other arrangement under the Agreement. 
2.2
Nothing contained in the Agreement shall be deemed to constitute consent by SBC-13STATE that any item identified in this Agreement as a UNE, network element or Lawful UNE is a network element or UNE under Section 251(c)(3) of the Act, as determined by lawful and effective FCC rules and associated lawful and effective FCC and judicial orders, that SBC-13STATE is required to provide to CLEC alone, or in combination with other network elements or UNEs (Lawful or otherwise), or commingled with other network elements, UNEs (Lawful or otherwise) or other services or facilities.

2.3
The preceding includes without limitation that SBC-13STATE shall not be obligated to provide combinations (whether considered new, pre-existing or existing) or other arrangements (including, where applicable, Commingled Arrangements) involving SBC-13STATE network elements that do not constitute Lawful UNEs, or where Lawful UNEs are not requested for permissible purposes.

2.4
Notwithstanding any other provision of this Agreement or any Amendment to this Agreement, including but not limited to intervening law, change in law or other substantively similar provision in the Agreement or any Amendment, if an element described as an unbundled network element or Lawful UNE in this Agreement is Declassified or is otherwise no longer a Lawful UNE, then the Transition Procedure defined in Section 2.5, below, shall govern.
2.5
Transition Procedure for Elements that are Declassified during the Term of the Agreement.  

2.5.1
The procedure set forth in Section 2.5.2 does not apply to the Declassification events described in Sections 8.3.4.4.1 (DS1 Loop “Caps”), 8.3.5.4.1 (DS3 Loop “Caps”), 8.4.1 (Declassification Procedure – DS1 Loops), 8.4.2 (Declassification Procedure – DS3 Loops), 13.3.5 (DS3 Transport “Caps”), 13.3.6 (DS1 Transport “Caps”), 13.5.2 (DS1 Transport Declassification) and 13.5.3 (DS3 Transport Declassification), which set forth the consequences for Declassification of DS1 and DS3 Loops, DS1 and DS3 Transport and Dark Fiber Transport, where applicable “caps” are met, or where Declassification occurs because wire centers/routes meet the criteria set forth in the FCC’s TRO Remand Order.

2.5.2
SBC-13STATE shall only be obligated to provide Lawful UNEs under this Agreement. Accordingly, to the extent an element described as a Lawful UNE or an unbundled network element in this Agreement is Declassified or is otherwise no longer a Lawful UNE, SBC-13STATE may discontinue the provision of such element, whether previously provided alone or in combination with or as part of any other arrangement with other Lawful UNEs or other elements or services.  Accordingly, in the event one or more elements described as Lawful UNEs or as unbundled network elements in this Agreement is Declassified or is otherwise no longer a Lawful UNE, SBC-13STATE will provide written notice to CLEC of its discontinuance of the element(s) and/or the combination or other arrangement in which the element(s) has been previously provided.  During a transitional period of thirty (30) ninety (90) days from the date of such notice, SBC-13STATE agrees to continue providing such element(s) under the terms of this Agreement.  Upon receipt of such written notice, CLEC will cease ordering new elements that are identified as Declassified or as otherwise no longer being a Lawful UNE in the SBC-13STATE notice letter referenced in this Section 2.5.  SBC-13STATE reserves the right to audit the CLEC orders transmitted to SBC-13STATE and to the extent that the CLEC has processed orders and such orders are provisioned after this 30 day transitional period, such elements are still subject to this Section 2.5, including the options set forth in (a) and (b) below, and SBC-13STATE’s rights of discontinuance or conversion in the event the options are not accomplished.  During such 30 day transitional period, the following options are available to CLEC with regard to the element(s) identified in the SBC-13STATE notice, including the combination or other arrangement in which the element(s) were previously provided:

(a) CLEC may issue an LSR or ASR, as applicable, to seek disconnection or other discontinuance of the element(s) and/or the combination or other arrangement in which the element(s) were previously provided; or

(b) SBC-13STATE and CLEC may agree upon another service arrangement or element (e.g. via a separate agreement at market-based rates or resale), or may agree that an analogous access product or service may be substituted, if available.

Notwithstanding anything to the contrary in this Agreement, including any amendments to this Agreement, at the end of that thirty (30) day transitional period, unless CLEC has submitted a disconnect/discontinuance LSR or ASR, as applicable, under (a) above, and if CLEC and SBC-13STATE  have failed to reach agreement, under (b) above, as to a substitute service arrangement or element, then SBC-13STATE may, at its sole option, disconnect the element(s), whether previously provided alone or in combination with or as part of any other arrangement, or convert the subject element(s), whether alone or in combination with or as part of any other arrangement to an analogous resale or access service, if available.

2.5.1
The provisions set forth in this Section 2.5 “Transition Period” are self-effectuating, and the Parties understand and agree that no amendment shall be required to this Agreement in order for the provisions of this Section  2.5 “Transition Period” to be implemented or effective as provided above.  Further, Section 2.5 “Transition Period” governs the situation where an unbundled network element or Lawful UNE under this Agreement is Declassified or is otherwise no longer a Lawful UNE, even where the Agreement may already include an intervening law, change in law or other substantively similar provision.  The rights and obligations set forth in Section 2.5, above, apply in addition to any other rights and obligations that may be created by such intervening law, change in law or other substantively similar provision.

2.5.2
Notwithstanding anything in this Agreement or in any Amendment, SBC-13STATE shall have no obligation to provide, and CLEC is not entitled to obtain (or continue with) access to any network element on an unbundled basis at rates set under Section 252(d)(1), whether provided alone, or in combination with other UNEs or otherwise, once such network element has been or is Declassified or is otherwise no longer a Lawful UNE.   The preceding includes without limitation that SBC-13STATE shall not be obligated to provide combinations (whether considered new, pre-existing or existing) involving SBC-13STATE network elements that do not constitute Lawful UNEs are not provided under this Agreement, or where Lawful UNEs are not requested for permissible purposes.


	“Declassification” means the situation where SBC MISSOURI is no longer required by applicable FCC regulations to provide a UNE under Section 251(c)(3).   SBC MISSOURI’s definition of “Declassification” is correct and complete under applicable law, as follows: 

1)  What does “declassification” mean?  (Sec. 2.1.2)

SBC’s language sets forth a definition of declassification that depends upon judicial and regulatory action for the declassification of items that have previously been required to be unbundled under Section 251.  The decision of whether something has been declassified rests with those bodies, not with SBC or CLEC, but once the declassification event has occurred, the parties can conform their agreement and business relationship using the Lawful UNE transition process.  

What will happen if an item has been declassified? (Section 2.5)

Both parties have proposed notice and transition language for the situation where a UNE included under this agreement is declassified.  There are many sections proposed by CLEC that appear to be similar to those proposed by SBC MISSOURI.  But the CLEC proposal is very different in at least the following ways:

1.  CLEC’s language would require SBC MISSOURI to provide a UNE at TELRIC or at state-set prices, even after it is declassified, as long as that element is also required under Section 271.  As SBC MISSOURI has explained in Issue No. 1, above, this position is unlawful, and the language should not be approved.

2.  CLEC’s transition period, unlike SBC MISSOURI’s, is 90 days long.  Given that SBC MISSOURI’s transition period is 30 days long, SBC MISSOURI would be agreeable to a 45-day period.

SBC MISSOURI’s Lawful UNE declassification transition language provides a reasonable method for transition away from declassified elements that is consistent with current law.  SBC MISSOURI’s language states that SBC will provide reasonable notice (in this case, 30 days) that an item or category of items otherwise included in the UNE Attachment as a Lawful UNE has been declassified subsequent to the ICA becoming effective.  Upon that notice, CLEC has a choice – it can request that it discontinue the item, in which case SBC MISSOURI will do so.  Or, if it doesn’t request discontinuance, SBC MISSOURI will simply replace and/or re-price the item accordingly.  This process will minimize disruption and disputes.  SBC MISSOURI will continue to provide the item as a “UNE” during the 30-day period between the notice and the discontinuance or  re-pricing and/or replacement of the product.  If for some reason, there is no analogous product available, SBC MISSOURI’s language provides for the parties to negotiate and incorporate terms and conditions for a replacement product.  SBC MISSOURI’s approach is reasonable and orderly, and should help avoid disputes at the Commission.

In addition, already-declassified elements should not be included in the parties’ ultimate 251/252 interconnection agreement on a going-forward basis, as they are no longer legally required to be provided on an unbundled basis.  Any UNEs that continue to be legally required (such as DS1/DS3 loop and transport facilities that are NOT located in non-impaired wire centers) are properly included in the agreement, but only subject to those limitations.  UNEs that are no longer required to be provided, such as Mass Market ULS and UNE-P, should not be included on a forward-going basis, but SBC MISSOURI has addressed the provision of embedded base elements that the FCC requires to be provided on a transitional basis for 12 or 18 months in its “Embedded Base Temporary Rider” which is attached to this DPL as an exhibit and incorporated herein by reference as SBC MISSOURI’s language proposal.

Silver Direct 13-20; 29-31

	

	SBC:  (a) May LEC combine UNES with other services (including access services) obtained from SBC MISSOURI?

(b) May CLEC use the functionality of a UNE “without restriction”?

WilTel:  


	# 3
	2.7.6
	2.7.6
Without limitations, restrictions, or requirements on requests for, that would impair CLEC’s ability to provide a Telecommunications Service in a manner it intends (47 CFR § 51.309(a)); 
	WilTel’s proposed language in Section 2.7.6 is in actuality the actual language proposed by SBC to WilTel upon initiation of negotiations.  WilTel accepted the language, but SBC then proposed modifications to its own language.  Additionally, SBC relies on the one hand upon tracking language “directly copied” from FCC rules, but then changes the language to state what SBC’s interpretation of the rule is.  WilTel is agreeable to changing the language of Section 2.7.6 to track Rule 51.309(a) directly if SBC so desires.  However, modifying the rule with “except as provided in this Appendix” places the statement in ambiguity.  Further, the wording of the Rule is not contradictory to FCC rules and orders because it simply states that the “ILEC” shall not impose such other limitations on CLEC’s use of UNEs; this does not contradict the fact that other FCC rules may restrict CLEC’s use of the UNEs (e.g., use by a telecom company, for telecom services, and not exclusively for the provision of CMRS or IXC services).  

Porter Rebuttal at 26-27
	2.7.6
Except as provided in this Appendix, without limitations, restrictions, or requirements on requests for, or the use of, Lawful UNEs for the service CLEC seeks to offer  (47 CFR § 51.309(a));


	SBC Missouri’s language tracks the FCC Rule 51.309(a), with the substitution of “Except as provided in this Appendix” in lieu of the Rule’s “Except as provided in [FCC Rule 51.318]” .  The reason for this change is to avoid confusion or ambiguity -- the exclusion for 51.318 is too narrow and cannot be taken literally unless the FCC intended to void its other decisions and rules, and those of the courts, over the availability and permitted uses of UNEs.  For example, the FCC in Rule 51.309(b) has incorporated its conclusion that UNEs cannot be used for the exclusion provision of wireless or interexchange services.  Obviously, 51.309(a)’s exception cannot be read to override .309(b), and the ICA shouldn’t provide a basis for the confusion.  Further, the FCC clearly did not exempt UNEs from the statutory conditions (UNEs available for providing telecom services; available to telecom carriers).  Just as clearly, the CLEC cannot escape the statutory conditions or other FCC/court-established requirements and limitations by suggesting language in arbitrations.  

In contrast, CLEC’s proposed language (“that would impair CLEC’s ability to provide a Telecommunications Service in a manner it intends”) appears nowhere in the FCC’s Rule, inappropriately fails to recognize FCC rules/statutory requirements/court decisions, and attempts to set a single restriction.  CLEC also wants to strike SBC Missouri language directly copied from the FCC’s Rule 51.309(a).

For the foregoing reasons, SBC Missouri’s language should be accepted, and CLEC’s proposed language rejected.

Silver Direct 89-94
	

	SBC:  Is SBC obligated to provide access to UNEs that have never been or may formerly have been UNEs?

WilTel:  Is it reasonable to place into ambiguity under the ICA whether the FCC has properly found a network element to be subject to unbundling obligations?
	# 4
	2.7.8
	2.7.8 None
	See WilTel’s response to Issue #1.  

Further, WilTel is unaware of any UNEs listed in this ICA which have never been found to be subject to unbundling obligations.  SBC’s proposed Section 2.7.8 is redundant, unnecessary and creates ambiguity that could result in potential disputes over SBC’s obligations and WilTel’s rights under the ICA.  By definition, UNEs are network elements that have been found by the FCC, pursuant to Applicable Law, to be subject to unbundling obligations under the “necessary and impair” standard.  If it’s not a UNE, it is not listed in this ICA as a UNE.  And to the extent an existing UNE is one day determined to be no longer subject to unbundling obligations, then the change of law provisions will govern its removal from the ICA.  SBC’s proposed language could be used by SBC as another means of making an end-run around change of law provisions.  For these reasons, SBC’s proposed Section 2.7.8 should be deleted.

Porter Rebuttal at 27  
	2.7.8
Only to the extent it has been determined that these elements are required by the “necessary” and “impair” standards of the Act (Act, Section 251(d)(2));


	SBC MISSOURI has no legal obligation to provide “network elements” where no impairment has been found under 251(d)(2), by the FCC in an effective rule or order, and no valid FCC regulation or order requires the element to be unbundled.  The FCC has made it clear that decisions to require continued access to former UNEs (and by implication, those UNEs that have never passed the 251(d)(2) impairment test) are preempted under federal law.  See TRO, paras. 186-196, see also the FCC’s Brief on the TRO Appeal, pp. 92, 93 (“In the UNE context, however, a decision by the FCC not to require an ILEC to unbundle a particular element essentially reflects a balance” struck by the agency between the costs and benefits of unbundling that element.) USTA, 290 F.3d at 427; Order 4-5, 235 (JA). Any state rule that struck a different balance would conflict with federal law, thereby warranting preemption.”).  

Network elements which have been Declassified are not offered via this Agreement.  Per the notice and transition sections proposed by SBC MISSOURI, UNEs that are later Declassified will no longer be offered via or provided under this Agreement.  
Silver Direct 24-25
	

	SBC:  (a) Is it reasonable to bypass this agreements dispute resolution process and go directly to the Commission?

(b) In the event that CLEC has requested an element that SBC Missouri is not required to provide, is it appropriate to bring that dispute to the State Commission?

WilTel:  Is it reasonable to force WilTel to wait more than 60 days before seeking Commission resolution of a dispute that is causing irreperable harm?   


	#5
	2.15.2
	2.15.2
In the event that SBC-13STATE denies a request to perform the functions necessary to combine Lawful UNEs or to perform the functions necessary to combine Lawful UNEs with elements possessed by CLEC, SBC-13STATE shall provide immediate written notice to CLEC of such denial and a reasonable description of the basis thereof.  In the event CLEC disputes SBC-13STATE’s denial and such denial is based upon one or more reasons set forth in Section 2.15.5 below, then CLEC may petition the Commission for resolution without first using the dispute resolution procedures set forth herein.  Any other dispute over such denial shall be addressed using the dispute resolution procedures applicable to this Agreement.  In any dispute resolution proceeding, SBC-13STATE shall have the burden to prove that such denial meets one or more applicable standards for denial, including without limitation those under the FCC rules and orders, Verizon Comm. Inc. and the Agreement, including Section 2.15 of this Appendix.  


	WilTel’s proposed language is intended to address situations where SBC wrongly denies a request to combine UNEs or to perform functions necessary to combine UNEs.  Failure to perform in such situations could cause continuing harm to WilTel and WilTel’s customers by virtue of the delay that would be caused in the event WilTel is required to follow the complete Dispute Resolution process.  WilTel does not seek to avoid “Informal Dispute Resolution” procedures and is willing to abide by such procedures; however, section 10.6.1 of the General Terms states that “[u]nless agreed between both Parties, formal Dispute Resolution procedures, including arbitration or other procedures as appropriate, may be invoked not earlier than sixty (60) calendar days after receipt of the letter initiating Dispute Resolution.”  In effect, WilTel would be forced to wait a minimum of 60 days before being able to seek assistance from the Commission in determining whether a combining request falls within the qualifications listed in Section 2.15.5 of this Appendix.  WilTel’s modification is reasonable because it is limited to those situations in 2.15.5 since these were specifically referenced by the FCC in its TRO where the FCC made clear that “[ILECs] must prove to state commissions that a request to combine UNEs in a particular manner is not technically feasible or would undermine the ability of other carriers to obtain access to UNEs or to interconnect with the incumbent LEC’s network.”  (TRO, at para. 574).  It is reasonable to expect, therefore, that if SBC claims that a combination, or performing functions to combine, is not technically feasible, for example, then WilTel should not be forced to wait 60 days when it is the Commission who should ultimately make the decision.  WilTel’s proposed language should be approved.

Porter Rebuttal at 27-28
	2.15.2
In the event that SBC-13STATE denies a request to perform the functions necessary to combine Lawful UNEs or to perform the functions necessary to combine Lawful UNEs with elements possessed by CLEC, SBC-13STATE shall provide written notice to CLEC of such denial and the basis thereof.  Any dispute over such denial shall be addressed using the dispute resolution procedures applicable to this Agreement.  In any dispute resolution proceeding, SBC-13STATE shall have the burden to prove that such denial meets one or more applicable standards for denial, including without limitation those under the FCC rules and orders, Verizon Comm. Inc. and the Agreement, including Section 2.15 of this Appendix.  


	a) The Parties should attempt to resolve any disputes exhausting the dispute resolution procedures prior to bringing a complaint to the Commission for resolution.

b) CLEC’s proposed language also indicates that CLEC will invoke state law to impose additional unbundling requirements on SBC MISSOURI.  Any invocation by CLEC of state law to impose additional unbundling requirements is contrary to, and preempted by, federal law on at least two grounds:  (i) blanket unbundling without regard to the federal impairment standard has been repudiated by the courts and by the FCC as contrary to national policy, and (ii) USTA II emphatically holds that the FCC, not the states, is to assess impairment and achieve the balance required by the 1996 Act.  

The FCC’s TRO expressly admonished that states may not “impose any unbundling framework they deem proper under state law, without regard to the federal regime.”  TRO ¶ 192 (emphasis added). The FCC went on to say that it would be “unlikely” that any “decision pursuant to state law” that “require[d] the unbundling of a network element for which the Commission has …found no impairment” ever could be consistent with federal law.  Id The FCC concluded that states are “precluded from enacting or maintaining a regulation or law pursuant to state authority that thwarts or frustrates the federal  regime adopted in this Order.” TRO ¶¶ 191-94 & nn. 610-16.
Therefore, SBC MISSOURI’s proposed language should be adopted since it properly limits SBC’s obligation to provide UNE to those required under the Act as determined by the FCC rules and associated lawful and effective FCC and judicial orders.  

Quate Direct 37-39
	

	SBC:  (a) Are there limited situations in which the FCC required the ILEC to do combining for the CLEC?

(b) Is it reasonable to include language that clarifies the obligations of both Parties in regards to performing the physical act of combining?

WilTel:  Should the ICA provide that SBC is obligated to perform the functions necessary to combine UNEs?


	#6
	2.15.3

2.15.3.1

2.15.3.1.1

2.15.3.1.2

2.15.3.1.3
	2.15.3
In accordance with and subject to the provisions of this Section 2.15, including Section 2.15.3.2 and 2.15.5, the new Lawful UNE combinations, if any, set forth in the Schedule(s) – Lawful UNE Combinations attached and incorporated into this Appendix shall be made available to CLEC as specified in the specific Schedule for a particular State. SBC-13STATE shall perform the functions necessary to combine UNEs as provided herein.
2.15.3.1
The Parties acknowledge that the United States Supreme Court in Verizon Comm. Inc. relied on the distinction between an incumbent local exchange carrier such as SBC-13STATE being required to perform the functions necessary to combine Lawful UNEs and to combine Lawful UNEs with elements possessed by a requesting Telecommunications Carrier, as compared to an incumbent LEC being required to complete the actual combination. shall perform the actions necessary to complete the actual physical combination for those new Lawful UNE combinations, if any, set forth in the Schedule(s) –  Lawful UNE Combinations to this Appendix, 

2.15.3.1.1 None


	WilTel’s addition of language to Section 1.15.3 is reasonable and is supported by the FCC’s TRO ruling.  The Supreme Court in the Verizon case merely noted that Section 251 left open which party should perform the functions necessary to effectuate UNE combinations.  Verizon Communications Inc. v. FCC, 535 U.S. 467, 534 (2002).  Then, contrary to SBC’s position in its proposed language in Section 2.15.3.1 that there is some “uncertainty” in the law on this issue, the FCC, after acknowledging the Supreme Court’s note in the Verizon case, clearly placed these obligations on ILECs based upon the nondiscrimination requirements of Section 251(c)(3) and because “incumbent LECs are in the best position to perform the functions necessary to provide UNE combinations … through their control of the elements of their networks that are unbundled.”  (TRO, at para. 573).  Therefore, WilTel’s proposed language in 2.15.3 and 2.15.3.1 track current law and should be approved.

SBC’s proposed Sections 2.15.3.1.1 and 2.15.3.1.2 are both redundant and ambiguous and could potentially allow SBC to circumvent the change of law provisions of the ICA.  (See WilTel’s Response to Issue #1 above).  Further, Section 2.15.3.1.1 is redundant of the general reservation of rights provisions in the General Terms and Conditions, so redundancy here will only serve to cause potential disputes between the parties over what the obligations in this Appendix are with regard to combinations.  Finally, WilTel’s only revision to Section 2.15.3.1.3 is the removal of reference to Section 2.15.3.1.2.  WilTel’s proposed language in these Sections should be approved. 

Porter Rebuttal at 28-29
	2.15.3
In accordance with and subject to the provisions of this Section 2.15, including Section 2.15.3.2 and 2.15.5, the new Lawful UNE combinations, if any, set forth in the Schedule(s) – Lawful UNE Combinations attached and incorporated into this Appendix shall be made available to CLEC as specified in the specific Schedule for a particular State. 

2.15.3.1
The Parties acknowledge that the United States Supreme Court in Verizon Comm. Inc. relied on the distinction between an incumbent local exchange carrier such as SBC-13STATE being required to perform the functions necessary to combine Lawful UNEs and to combine Lawful UNEs with elements possessed by a requesting Telecommunications Carrier, as compared to an incumbent LEC being required to complete the actual combination. As of the time this Appendix was agreed-to by the Parties, there has been no further ruling or other guidance provided on that distinction and what functions constitute only those that are necessary to such combining.  In light of that uncertainty, SBC-13STATE is willing to perform the actions necessary to also complete the actual physical combination for those new Lawful UNE combinations, if any, set forth in the Schedule(s) –  Lawful UNE Combinations to this Appendix, subject to the following:

2.15.3.1.1  Section 2.15, including any acts taken pursuant thereto, shall not in any way prohibit, limit or otherwise affect, or act as a waiver by, SBC-13STATE from pursuing any of its rights, remedies or arguments, including but not limited to those with respect to Verizon Comm. Inc., the remand thereof, or any FCC or Commission or court proceeding, including its right to seek legal review or a stay of any decision regarding combinations involving UNEs.  Such rights, remedies, and arguments are expressly reserved by SBC-13STATE.  Without affecting the foregoing, this Agreement does not in any way prohibit, limit, or otherwise affect SBC-13STATE from taking any position with respect to combinations including Lawful UNEs or any issue or subject addressed or related thereto.

2.15.3.1.2  Upon the effective date of any regulatory, judicial, or legislative action setting forth, eliminating, or otherwise delineating or clarifying the extent of an incumbent LEC’s  combining obligations, SBC-13STATE shall be immediately relieved of any obligation to perform any non-included combining functions or other actions under this Agreement or otherwise, and CLEC shall thereafter be solely responsible for any such non-included functions or other actions.  This Section 2.15.3.1.2 shall apply in accordance with its terms, regardless of change in law, intervening law or other similarly purposed provision of the Agreement and, concomitantly, the first sentence of this Section 2.15.3.1.2 shall not affect the applicability of any such provisions in situations not covered by that first sentence.
2.15.3.1.3  Without affecting the application of Section 2.15.3.1.2 (which shall apply in accordance with its provisions), upon notice by SBC-13STATE, the Parties shall engage in good faith negotiations to amend the Agreement to set forth and delineate those functions or other actions that go beyond the ILEC obligation to perform the functions necessary to combine Lawful UNEs and combine Lawful UNEs with elements possessed by a requesting Telecommunications Carrier, and to eliminate any SBC-13STATE obligation to perform such functions or other actions.  If those negotiations do not reach a mutually agreed-to amendment within sixty (60) days after the date of any such notice, the remaining disputes between the parties regarding those functions and other actions that go beyond those functions necessary to combine Lawful UNEs and combine Lawful UNEs with elements possessed by a requesting Telecommunications Carrier, shall be resolved pursuant to the dispute resolution process provided for in this Agreement.  Such a notice can be given at any time, and from time to time.


	SBC-MISSOURI’s proposed language is reasonable in light of some of the uncertainties related to combining following the Verizon decision. SBC MISSOURI agrees to perform the actions necessary to combine AND to complete the actual combination. But it is only fair that SBC Missouri condition its agreement to potentially do more than required by 

Verizon on an assurance that by doing so, it shall not constitute a waiver of rights conferred by the Verizon decision or preclude SBC-MISSOURI from taking advantage of any future clarification of the decision or future combination rules. This language should be adopted.

Silver Direct 108-114
	

	SBC:  (a)    Is it reasonable that SBC Missouri be allowed to include terms and conditions within the agreement that protects the ILECs network?

(b) Is it reasonable to include reference to the conditions set forth in Verizon for the combining obligations?

WilTel:  What conditions, if any, should SBC place on WilTel’s ability to combine UNEs under the ICA?


	#7
	2.1.5.5

2.15.5.3

2.15.5.5

2.15.5.5.1

2.15.5.5.2

2.15.6

2.15.6.1

2.15.6.2

2.15.7
	2.15.5
Without affecting the other provisions hereof, the Lawful UNE combining obligations referenced in this Section 2.16 apply only in situations where each of the following is met:  

2.15.5.3 None

2.15.5.5 None

2.15.5.5.1 None

2.15.5.5.2

2.15.6 None

2.15.6.1 None

2.15.6.2 None

2.15.7 None 


	See WilTel’s Response to Issue #6.

Some of the conditions which SBC attempts to place upon WilTel’s ability to combine UNEs are not supported by the FCC’s rules and are discriminatory and should be rejected.  Under 2.15.5.3, for example, SBC could place limitations on WilTel’s ability to combine UNEs based upon, for example, profitability concerns.  Further, Section 2.15.5.5 is also unsupported and discriminatory.  First, there simply is no exception to the combination requirement where ILECs assert that CLECs can do the combining themselves.  The FCC stated clearly in the TRO that an ILEC must provide UNE combinations “upon request.”  Second, 2.15.5.5.2 would permit SBC to refuse to combine UNEs if it informs new entrants that they need to perform the work to combine network elements, which clearly is contrary to the FCC’s rules and the TRO.  Finally, all of 2.15.6, and its subsections, and 2.15.7 should be excluded as they relate to 2.15.5.5.

Porter Rebuttal at 28-29
	2.15.5
Without affecting the other provisions hereof, the Lawful UNE combining obligations referenced in this Section 2.16 apply only in situations where each of the following is met:  

2.15.5.3
SBC-13STATE would not be placed at a disadvantage in operating its own network;

2.15.5.5
CLEC is

2.15.5.5.1
unable to make the combination itself; or

2.15.5.5.2
a new entrant and is unaware that it needs to combine certain Lawful UNEs to provide a Telecommunications Service, but such obligation under this Section 2.15.5.5 ceases if SBC-13STATE informs CLEC of such need to combine.

2.15.6
For purposes of Section 2.15.5.5 and without limiting other instances in which CLEC may be able to make a combination itself, CLEC is deemed able to make a combination itself when the Lawful UNE(s) sought to be combined are available to CLEC, including without limitation:

2.15.6.1
at an SBC-13STATE premises where CLEC is physically collocated or has an on-site adjacent collocation arrangement, or has established one of the UNE connection Methods described in Section 3; 

2.15.6.2 
For SBC CALIFORNIA only, within an adjacent location arrangement, if and as permitted by this Agreement. 
2.15.7
Section 2.15.5.5 shall only begin to apply thirty (30) days after notice by SBC-13STATE to CLEC. Thereafter, SBC-13STATE may invoke Section 2.15.5.5 with respect to any request for a combination involving Lawful UNEs.


	WilTel attempts to delete the SBC Missouri language that incorporates the legal limits of its UNE combining obligations that were recognized by the U.S. Supreme Court in Verizon Comm. Inc. v. FCC, 535 U.S. 467 (May 13, 2002).

With Verizon, if a CLEC can combine for itself, it should perform those functions itself, and not shift that responsibility to SBC MISSOURI.   Moreover, nothing in Verizon requires that SBC MISSOURI combine where it would be placed in a disadvantage in operating its own network; there is no reason for elevating a CLEC’s use of SBC MISSOURI in such a manner to disadvantage the owner/operator.  As the Supreme Court rightly recognized, this is related to technical feasibility.  In short, SBC Missouri is unwilling to agree, and cannot be required via arbitration, to go beyond its legal obligations to perform the functions necessary to combine UNEs, and has proposed language that reflects those limitations.

Silver Direct 108-114
	

	SBC:  (a) Is it reasonable to require that WilTel’s request for a conversion process not previously established dictate immediate (within 30 days) complete development and implementation of a new process?

(b) Should SBC Missouri be required by this contract’s terms and conditions to bypass the CLEC Community’s prioritization in the Change Management Process in order to implement a process for WilTel?

(c) Must conversions be comprised solely of UNEs provided for in the ICA?

WilTel:  (a) Should any conditions to conversion be clearly set forth in the ICA?

(b) Is it reasonable to expect that conversion processes be established within 30 days of request of not already? 

(c) Is it reasonable to expect conversions to be completed within a reasonable time and that billing changes be made by the next billing cycle?

(d) What charges should reasonably apply to conversions?
	#8
	2.16.1

2.16.2

2.16.3

2.16.4

2.16.5
	2.16.1
Upon request, SBC-13STATE shall convert a wholesale service, or group of wholesale services, to the equivalent Lawful UNE, or combination of Lawful UNEs, that is available to CLEC under terms and conditions set forth in this Appendix, so long as the CLEC and the wholesale service, or group of wholesale services, and the Lawful UNEs, or combination of Lawful UNEs, that would result from the conversion meets the eligibility criteria in Section 2.18 below, if applicable, and the Statutory Conditions set forth in Section 2.14.1 above for such conversion. SBC-13STATE shall perform all functions necessary to effect the conversion without adversely affecting the service quality, availability, or performance of the services as perceived by CLEC’s customer(s).  

2.16.2
SBC-13STATE acknowledges that there are currently in place processes for conversions contemplated under this Section 2.16.  Where processes for the conversion requested pursuant to this Appendix are not already in place, SBC-13STATE will develop and implement processes within thirty (30) days of request  The Parties will comply with any applicable Change Management guidelines.  SBC-13STATE will complete any conversions within a reasonable time, but regardless of the completion date of a particular conversion, any price changes that may be applicable shall take effect no later than the next billing cycle after CLEC’s request for conversion.  

2.16.3
SBC-13STATE shall not impose any untariffed termination charges, or any disconnect fees, re-connect fees, or charges associated with establishing a service for the first time, in connection with any conversion between a wholesale service or group of wholesale services and a UNE or combination of UNEs.  SBC-13STATE’s may charge only a record change charges for conversions. No additional charges shall apply unless SBC-13STATE represents to CLEC, in writing or by email, that such charge is directly attributable to a cost (not already recouped through Unbundled Network Element pricing or other means) that SBC-13STATE must incur in order to perform the applicable conversion.  

2.16.4
This Section 2.16 only applies to situations where the wholesale service, or group of wholesale services, is comprised solely of Lawful UNEs offered or otherwise provided for in this Appendix. 

2.16.5
If CLEC does not meet the applicable eligibility criteria or, for any reason, stops meeting the eligibility criteria for a particular conversion of a wholesale service, or group of wholesale services, to the equivalent Lawful UNE, or combination of Lawful UNEs, CLEC shall not request such conversion or continue using such the Lawful UNE or Lawful UNEs that result from such conversion.  
	SBC’s proposed language in 2.16.1 is too vague and ambiguous.  Any eligibility criteria that may apply are known today and should be clearly stated in the ICA.  WilTel’s proposed alternative language does that and references the eligibility criteria in Section 2.18 (regarding EELs) and SBC’s so-called “Statutory Conditions” in Section 2.14.1 (which are essentially the requirements of being a telecom company selling telecom services).  SBC offers no reasonable basis for not making clear reference to these criteria.  SBC also has the obligation to perform conversions without adversely affecting the service quality as perceived by WilTel’s end user customers.  47 C.F.R. § 51.316(b).  SBC does not offer any position on these issues or basis for not approving WilTel’s language.  WilTel’s proposed Sections should be approved.

In Section 2.16.2, WilTel’s proposed language is reasonable.  SBC could potentially use its proposed language to decline to perform a conversion in a timely manner.  As the FCC noted, conversions should be largely a billing function.  If in fact SBC does not have certain processes in place for some specific type of conversion, then it should not reasonably be such a burden to establish a billing process that SBC is overwhelmed by the “time, resources, and effort” involved.  Under current law, SBC is required to perform conversions.  It is reasonable for WilTel to expect that a request for a conversion takes place expeditiously and in particular that price changes take place by the next billing cycle.  The FCC stated that having price changes take effect by the next billing cycle would be a reasonable expectation.  TRO at para. 588.   SBC has not proposed any alternative time frames.  Furthermore, SBC’s proposed language leaves wide open what “rates, terms and conditions” would apply to any new process for conversions.  This ICA should establish such rates, terms and conditions, not leave open for SBC to determine unilaterally what those would be.  This added language only serves to cause potential conflict between the parties and allow SBC to circumvent its obligations under the ICA and FCC rules.  WilTel’s proposed language should, therefore, be approved.

In Section 2.16.3, WilTel is agreeable to SBC’s proposed revisions to the first sentence.  WilTel additionally agrees that SBC is entitled to charge a reasonable “record change” charge associated with the administrative work necessary to perform a conversion.  WilTel believes that it is reasonable for SBC to expect to recover any actual costs that it incurs associated with a particular conversion request provided that such costs are not recovered by some other means (such as through UNE pricing, etc.).  SBC should be required to justify any such claimed costs before being permitted to charge them to WilTel.  These are the only charges that are reasonable and permitted under Section 251(c) and 252 of the Act which require that SBC provide WilTel access to network elements on an unbundled basis on rates, terms, and conditions that are just, reasonable, and nondiscriminatory.  WilTel’s proposed language accomplishes this by clearly stating that other than a record change charge, no other charges will apply unless SBC represents to WilTel that a charge is directly attributable to a costs not already recovered elsewhere.  SBC’s proposed language, on the other hand, opens the door for SBC to assess any sort of charges to WilTel that it is not entitled to collect under the Act.   WilTel’s language should be approved.

In Section 2.16.5, SBC’s proposed language as written is too ambiguous as to what “eligibility criteria” apply.  Additionally, SBC should not be permitted to convert such a service to a wholesale service without sufficient notice for WilTel to have an opportunity to object or dispute SBC’s claim that a particular service fails to meet the eligibility criteria.  SBC’s language would allow it to email notice and 1 minute later convert the service to wholesale, and if SBC was wrong then WilTel will have been harmed.  WilTel proposes 30 days notice which is reasonably sufficient to allow for any objections.  WilTel’s proposed language should be approved.

Porter Rebuttal at 29-31

Schwebke Rebuttal at 6


	2.16.1
Upon request, SBC-13STATE shall convert a wholesale service, or group of wholesale services, to the equivalent Lawful UNE, or combination of Lawful UNEs, that is available to CLEC under terms and conditions set forth in this Appendix, so long as the CLEC and the wholesale service, or group of wholesale services, and the Lawful UNEs, or combination of Lawful UNEs, that would result from the conversion meets the eligibility criteria that may be applicable for such conversion.  (By way of example only, the statutory conditions would constitute one such eligibility criterion.))

2.16.2
Where processes for the conversion requested pursuant to this Appendix are not already in place, SBC-13STATE will develop and implement processes, subject to any associated rates, terms and conditions.  The Parties will comply with any applicable Change Management guidelines.    

2.16.3
Except as agreed to by the Parties by separate written agreement after the Effective Date of this Agreement or otherwise provided hereunder, SBC-13STATE shall not impose any untariffed termination charges, or any disconnect fees, re-connect fees, or charges associated with establishing a service for the first time, in connection with any conversion between a wholesale service or group of wholesale services and a UNE or combination of UNEs.  SBC-13STATE’s may charge applicable service order charges and record change charges  

2.16.4
This Section 2.16 only applies to situations where the wholesale service, or group of wholesale services, is comprised solely of Lawful UNEs offered or otherwise provided for in this Appendix. 

2.16.5
If CLEC does not meet the applicable eligibility criteria or, for any reason, stops meeting the eligibility criteria for a particular conversion of a wholesale service, or group of wholesale services, to the equivalent Lawful UNE, or combination of Lawful UNEs, CLEC shall not request such conversion or continue using such the Lawful UNE or Lawful UNEs that result from such conversion.  To the extent CLEC fails to meet (including ceases to meet) the eligibility criteria applicable to a Lawful UNE or combination of Lawful UNEs, or Commingled Arrangement (as defined herein), SBC-13STATE may convert the Lawful UNE or Lawful UNE combination, or Commingled Arrangement, to the equivalent wholesale service, or group of wholesale services, upon written notice to CLEC. 


	SBC MISSOURI’s language is preferable because it would develop processes via the change management guidelines, which will ensure that interested CLECs are given input, and that the most efficient implementation processes can be developed.

The CLEC’s proposal is unreasonable because it would require SBC MISSOURI to create and implement processes within an extremely short turnaround time since once the need for a process is recognized or the request made, neither of those acts creates the process itself.  That takes time, resources, and effort.

As to 2.16.3, CLEC’s objection to pay applicable service order charges and record change charges is unavailing.  SBC MISSOURI is entitled to recover its costs of performing work on behalf of CLEC, and just because a conversion may be involved does not result in a different result.  There is nothing in the TRO or the FCC rules that prohibits SBC MISSOURI from recovering a service order/record change charge when it processes a conversion than there is a rule that prohibits such a charge when a UNE loop is ordered.  SBC MISSOURI is not required to work for free for the CLEC.

2.16.5 only recognizes that for a conversion of wholesale service or group of wholesale services to UNE can only occur if such service/group of services are comprised wholly of UNEs.  If there are non-UNEs (including declassified network elements), then the service/group of services cannot be converted to UNEs and thus the FCC rule does not apply.  This is axiomatic and cannot seriously be objected to.

Silver Direct 53-54

Christensen Direct 43-44
	

	SBC:  (a)  Should overly broad language which undermines SBC Missouri’s ability to justifiably recover fees associated with established contracts be utilized in this agreement?

(b) Should SBC Missouri be required to provide a free ride for WilTel’s establishment of a service for the first time?

WilTel:  Should SBC be permitted to charge WilTel in connection with a conversion any un-tariffed termination charges, or any disconnect fees, re-connect fees, or charges associated with establishing a service for the first time?
	#9
	2.16.7
	2.16.7
Nothing contained in this Appendix or Agreement provides CLEC with an opportunity to supersede or dissolve existing contractual arrangements, or otherwise affects SBC-13STATE’s ability to enforce any tariff, provision(s), including those providing for early termination liability or similar charges, except that notwithstanding the foregoing, in no event shall SBC-13STATE charge CLEC any un-tariffed termination charges, or any disconnect fees, re-connect fees, or charges associated with establishing a service for the first time.
	Absent a contract or an applicable tariff, SBC is not entitled to assess early termination charges.  And, in no event is SBC entitled to assess any charges associated with establishing a service, such as re-connect fees.  The FCC has stated very clearly that SBC is not permitted to assess, in connection with performing a conversion, any un-tariffed termination charges, or any disconnect fees, re-connect fees, or charges associated with establishing a service for the first time.  TRO, at para. 587.  In so holding, the FCC concluded that “such charges are inconsistent with an incumbent LEC’s duty to provide nondiscriminatory access to UNEs and UNE combinations on just, reasonable, and nondiscriminatory rates, terms, and conditions.”  Id.  The FCC also stated that such charges are inconsistent with Section 202 of the Act.  Id. As the FCC ruled, “such charges could deter legitimate conversions from wholesale services to UNEs or UNE combinations, or could unjustly enrich an incumbent LEC as a result of converting a UNE or UNE combination to a wholesale service.”  Id. 

Contrary to SBC’s assertion, an agreed term between SBC and WilTel cannot invalidate an agreed term between SBC and some third party.

WilTel’s proposed language is perfectly reasonable and in line with existing law and should be approved. 

Schwebke Rebuttal at 6


	2.16.7
Nothing contained in this Appendix or Agreement provides CLEC with an opportunity to supersede or dissolve existing contractual arrangements, or otherwise affects SBC-13STATE’s ability to enforce any tariff, contractual, or other provision(s), including those providing for early termination liability or similar charges.


	Wiltel is inappropriately attempting to dissolve contractual obligations that it may or may not be a Party to.  If SBC Missouri and another Party have entered into an agreement for a service and such service is terminated then SBC Missouri should have the ability to apply whatever fees that the Parties agreed to within the contract.

SBC Missouri vehemently disagrees with Wiltel’s insertion that it should not be charged for establishing a service for the first time.  First, SBC Missouri is performing provisioning functions to put such service in place and should be allowed to charge for such service.  Second, Wiltel’s language is extremely broad, they have not defined what constitutes a service for the first time?  First time for Wiltel?  First time for the End User? In either case it is ridiculous to ask another business to provide free establishment of a service when the service range could be from a loop to a DS3 etc.


	

	SBC:  Should SBC be obligated to provide combinations or commingled elements involving Declassified Elements?

WilTel:  What terms should govern WilTel’s right to commingle UNEs with non-Section 251 elements?
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	2.17.1

2.17.1.1

2.17.1.2

2.17.1.3

2.17.1.4

2.17.2

2.17.6
	2.17.1  “Commingling” means the connecting, attaching, or otherwise linking of a Lawful UNE, or a combination of Lawful UNEs, to one or more facilities or services that CLEC has obtained at wholesale from SBC-13STATE pursuant to any method other than Section 251(c)(3) unbundling, or the combining of a Lawful UNE, or a combination of Lawful UNEs, with one or more such facilities or services. “Commingle” means the act of commingling.

2.17.1.1  “Commingled Arrangement” means the arrangement created by Commingling.   

2.17.1.2  Neither Commingling nor a Commingled Arrangement shall include, involve, or otherwise encompass an SBC-13STATE offering pursuant to 47 U.S.C. § 271 that is not a Lawful UNE under 47 U.S.C. § 251(c)(3). For purposes of clarification, CLEC shall be permitted to Commingle UNEs available on an unbundled basis pursuant to Section 251 with network elements available on an unbundled basis solely pursuant to Section 271.  SBC-13STATE is not required, however, to permit CLEC to commingle network elements available on an unbundled basis solely pursuant to Section 271 (i.e. not also subject to unbundling pursuant to Section 251) with special access or other non-Section 251 services, unless the FCC specifically requires it.
2.17.1.3  SBC-13STATE acknowledges that there are currently in place processes for Commingling contemplated under this Section 2.17.  Where processes for any Commingling requested pursuant to this Agreement (including, by way of example, for existing services sought to be converted to a Commingled Arrangement) are not already in place, SBC-13STATE will develop and implement processes within thirty (30) days of request.   The Parties will comply with any applicable Change Management guidelines. 

2.17.1.4  None

2.17.2
Except as provided in Section 2 and, further, subject to the other provisions of this Agreement, SBC-13STATE shall permit CLEC to Commingle a Lawful UNE or a combination of Lawful UNEs with facilities or services obtained at wholesale from SBC-13STATE to the extent required by FCC lawful and effective rules and associated lawful and effective FCC and judicial orders. The preceding sentence is not intended to, nor shall it, confer upon SBC-13STATE any rights that conflict with the change of law provisions at Section 21 of the General Terms and Conditions.  

2.17.6  shall not be obligated to Commingle network elements that are not provided in this Appendix, or where Lawful UNEs are not requested for permissible purposes.  If CLEC does not meet the applicable eligibility criteria or, for any reason, stops meeting the eligibility criteria for a particular Lawful UNE involved or to be involved in a Commingled Arrangement, CLEC shall not request such Commingled Arrangement or continue using such Commingled Arrangement.
	WilTel’s proposed addition to Section 2.17.1 is consistent with the FCC’s ruling in the TRO.  TRO, para. 579.  It also serves to clarify the difference between “commingling” of Section 251 UNEs with other wholesale services, and “combinations” of Section 251 UNEs with other UNEs.  SBC offers no reasonable objection to including such language.  

WilTel’s proposed language in Section 2.17.1.2 clarifies the status of Section 271 network elements as they relate to commingled arrangements.  WilTel’s language clarifies that there may be a network element available solely through Section 271, such as a dedicated interoffice transport circuit that is no longer available at TELRIC rates under Section 251 but which is still required to be unbundled pursuant to Section 271, albeit at different rates.  It is still a network element that may be involved in a commingled arrangement.  For example, WilTel may wish to commingle a UNE loop with a non-UNE dedicated interoffice transport facility (e.g., one that is no longer “unbundled” under Section 251).  In such case, SBC must allow WilTel to commingle these elements.  WilTel’s proposed language clarifies this situation and is not meant to obligate SBC to allow WilTel to commingle a network element available solely through Section 271 (e.g., no longer unbundled under 251) with another wholesale service. 

SBC’s language is too restrictive in that it reads that a Section 271 network element cannot be part of a Commingled Arrangement which, for the foregoing reasons, is wholly inaccurate.  SBC’s language would be inconsistent with the rationale cited by the FCC for instituting commingling rules because it would require WilTel to provision services over separate and distinct facilities if it elected to commingle Section 251 UNEs with Section 271 elements to provide services to a customer.  It would also allow SBC to deny WilTel access to Section 251 loops if it were seeking access to corresponding Section 271 elements thereby giving SBC the ability to leverage control over voice-grade loops, which is contrary to the purpose of Section 251 and 252 of the Act. 

Regarding WilTel’s proposed changes to Section 2.17.1.3, see WilTel’s Response to Section 2.16.2 under Issue #8.  

Regarding SBC’s proposed Section 2.17.1.4 and 2.17.1.6, this language is unnecessary and redundant, thereby creating possible ambiguity and potential for dispute between the parties, and any of SBC’s concerns are addressed simply by the definition of “Commingling” and subsequent provisions establishing the terms and conditions for commingling.  SBC’s language also conflicts with the issues discussed above in Section 2.17.1.2 regarding Section 271 elements.  

Finally, the language opposed by WilTel in Section 2.17.1.6 is redundant, unnecessary and creates the potential for disputes.  It also can serve as a potential vehicle for SBC to once again circumvent the change of law provisions under the ICA and creates ambiguity regarding SBC’s obligations under the terms and conditions of the ICA.  See WilTel’s Response to Issue #1 above.

WilTel’s addition of language to Section 2.17.2 is simply for the purpose of what it says – to clarify that the preceding sentence is not intended to give SBC the right to circumvent the change of law provisions in the ICA.  Similarly, WilTel opposes the language proposed by SBC in Section 2.17.6 for the same reason, and because it is redundant and unnecessary and potentially conflicting with other provisions in the ICA.  SBC offers no position on these issues.  See WilTel’s Response to Issue #1 above.

WilTel’s proposed language in these Sections should be approved.

Porter Rebuttal at 31-32
	2.17.1  “Commingling” means the connecting, attaching, or otherwise linking of a Lawful UNE, or a combination of Lawful UNEs, to one or more facilities or services that CLEC has obtained at wholesale from SBC-13STATE, or the combining of a Lawful UNE, or a combination of Lawful UNEs, with one or more such facilities or services. “Commingle” means the act of commingling.

2.17.1.1  “Commingled Arrangement” means the arrangement created by Commingling.   

2.17.1.2  Neither Commingling nor a Commingled Arrangement shall include, involve, or otherwise encompass an SBC-13STATE offering pursuant to 47 U.S.C. § 271 that is not a Lawful UNE under 47 U.S.C. § 251(c)(3). 

2.17.1.3  Where processes for any Commingling requested pursuant to this Agreement (including, by way of example, for existing services sought to be converted to a Commingled Arrangement) are not already in place, SBC-13STATE will develop and implement processes subject to any associated rates, terms and conditions.  The Parties will comply with any applicable Change Management guidelines. 

2.17.1.4
Any commingling obligation is limited solely to commingling of one or more facilities or services that CLEC has obtained at wholesale from SBC-13STATE with Lawful UNEs; accordingly, no other facilities, services or functionalities are subject to commingling, including but not limited to facilities, services or functionalities that SBC might offer pursuant to Section 271 of the Act.   

2.17.2
Except as provided in Section 2 and, further, subject to the other provisions of this Agreement, SBC-13STATE shall permit CLEC to Commingle a Lawful UNE or a combination of Lawful UNEs with facilities or services obtained at wholesale from SBC-13STATE to the extent required by FCC lawful and effective rules and associated lawful and effective FCC and judicial orders.
2.17.6 Nothing in this Agreement shall impose any obligation on SBC-13STATE to allow or otherwise permit Commingling, a Commingled Arrangement, or to perform the functions necessary to Commingle, or to allow or otherwise permit CLEC to Commingle or to make a Commingled Arrangement, beyond those obligations imposed by the Act, as determined by lawful and effective FCC rules and associated lawful and effective FCC and judicial orders.  The preceding includes without limitation that SBC-13STATE shall not be obligated to Commingle network elements that do not constitute Lawful UNEs, or where Lawful UNEs are not requested for permissible purposes.  If CLEC does not meet the applicable eligibility criteria or, for any reason, stops meeting the eligibility criteria for a particular Lawful UNE involved or to be involved in a Commingled Arrangement, CLEC shall not request such Commingled Arrangement or continue using such Commingled Arrangement. 


	There can be no question that SBC MISSOURI is not required to commingle UNEs with 271 checklist items.    As explained by the FCC at ¶ 655, n.1990 of the Triennial Review Order (as modified by the Errata), the Section 251(c) unbundling obligation does not require SBC MISSOURI to perform that function for CLECs, and the FCC declined to impose any such obligation under 271.  And in USTA II (USTA v. FCC, 359 F.3d 554 (D.C. Cir. 2004)), the Court upheld that FCC decision.

By FCC decision, 271 checklist items are interstate offerings subject to Sections 201 and 202 of the Communications Act of 1934, as amended.  As such, the terms and conditions under which the checklist items are offered are questions solely for the FCC, in the same way that interstate access services are outside of the jurisdiction of any State commission.  Also, attempting to require or permit commingling of 271 checklist items would be directly contrary to FCC rulings, and thus not permitted by 47 U.S.C. 261. 

WilTel’s insertion of Section 271 is inapposite and inappropriate.  No 271 offerings are being provided “under the provisions of this Attachment” or elsewhere in the ICA being arbitrated.  This insertion should be rejected.

WilTel’s statement beginning 2.17.1.3 is simply factually wrong given its breadth, and cannot be adopted.  The ICA should not include misstatements of fact, simply because WilTel wishes the statement were true or so that WilTel can immediately complain that SBC Missouri is violating the ICA on its effective date.

The WilTel language “within thirty (30) days of request” should not be adopted because it would create a standard that will be unattainable in most, if not all situations, and wholly ignores the CMP process in developing and implementing process changes, particularly among competing CLEC demands and priorities.

WilTel’s objections to 2.17.1.4 and 2.17.1.6 are not well-founded, as they merely set forth and makes clear the extent of the base commingling obligation.

For the foregoing reasons, SBC MISSOURI’s proposed language should be adopted.

Silver Direct 102-105


	

	SBC:

Under what circumstances is SBC obligated to perform the functions necessary to commingle a UNE or combination?

WilTel:  What restrictions, if any, should SBC be permitted to place on WilTel’s ability to commingle under the ICA?
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	2.17.3

2.17.3.1

2.17.3.1.1

2.17.3.1.2

2.17.3.2

2.17.4

2.17.4.1

2.17.4.2

2.17.9
	2.17.3
Upon request, and subject to this Section 2, SBC-13STATE shall perform the functions necessary to Commingle a Lawful UNE or a combination of Lawful UNEs with one or more facilities or services that CLEC has obtained at wholesale from SBC-13STATE (as well as requests where CLEC also wants SBC-13STATE to complete the actual Commingling), except that SBC-13STATE shall have no obligation to perform the functions necessary to Commingle (or to complete the actual Commingling) if (i) it is not technically feasible, including that network reliability and security would be impaired; or (iii) SBC-13STATE’s ability to retain responsibility for the management, control, and performance of its network would be impaired; or (iv) t would undermine the ability of other Telecommunications Carriers to obtain access to Lawful UNEs or to Interconnect with SBC-13STATE’s network.  

2.17.3.1 None

2.17.3.1.1 None

2.17.3.1.2 None

2.17.3.2 None

2.17.4 In accordance with and subject to the provisions of this Section 2.17, any request by CLEC for SBC-13STATE to perform the functions necessary to Commingle (as well as requests where CLEC also wants SBC-13STATE to complete the actual Commingling), shall be made by CLEC in accordance with the bona fide request (BFR) process set forth in this Agreement.

2.17.4.1 None

2.17.4.2 
In any such BFR, CLEC must designate among other things the Lawful UNE(s), combination of Lawful UNEs, and the facilities or services that CLEC has obtained at wholesale from SBC-13STATE sought to be Commingled and the needed location(s), the order in which such Lawful UNEs, such combinations of Lawful UNEs, and such facilities and services are to be Commingled, and how each connection (e.g., cross-connected) is to be made between them.

2.17.9 None 


	Regarding SBC’s proposed language in Section 2.17.3 through 2.17.3.2, see WilTel’s Response to Issue #7 above which applies equally to commingling.  

WilTel’s objection to SBC’s language in Sections 2.17.4.1 and 2.17.4.2 is simple.  FCC rules state in no uncertain terms that  “an incumbent LEC shall permit a requesting telecommunications carrier to commingle an unbundled network element or a combination of unbundled network elements with wholesale services.”  51.309(e).  SBC’s proposed language clearly implies attempts to control and limit the commingling arrangements which SBC will make available to WilTel.  SBC’s language should be excluded.  

With regard to the second “Section 2.17.4.2” in the Appendix (which is a typo and should be 2.17.4.3), see Issue #12 below. 

See WilTel’s Response to Issue #10 above (pertaining to Section 271 elements) for WilTel’s position on SBC’s proposed Section 2.17.9.

WilTel’s proposed language in these sections should be approved.


	2.17.3
Upon request, and subject to this Section 2, SBC-13STATE shall perform the functions necessary to Commingle a Lawful UNE or a combination of Lawful UNEs with one or more facilities or services that CLEC has obtained at wholesale from SBC-13STATE (as well as requests where CLEC also wants SBC-13STATE to complete the actual Commingling), except that SBC-13STATE shall have no obligation to perform the functions necessary to Commingle (or to complete the actual Commingling) if (i) the CLEC is able to perform those functions itself; or (ii) it is not technically feasible, including that network reliability and security would be impaired; or (iii) SBC-13STATE’s ability to retain responsibility for the management, control, and performance of its network would be impaired; or (iv) SBC-13STATE would be placed at a disadvantage in operating its own network; or (v) it would undermine the ability of other Telecommunications Carriers to obtain access to Lawful UNEs or to Interconnect with SBC-13STATE’s network. Where CLEC is a new entrant and is unaware that it needs to Commingle to provide a Telecommunications Service, SBC-13STATE’s obligation to commingle ceases if SBC-13STATE informs CLEC of such need to Commingle.

2.17.3.1  For purposes of Section 2.17.3 and without limiting other instances in which CLEC may be able to Commingle for itself, CLEC is deemed able to Commingle for itself when the Lawful UNE(s),  Lawful UNE combination, and facilities or services obtained at wholesale from SBC-13STATE are available to CLEC, including without limitation:

2.17.3.1.1  at an SBC-13STATE premises where CLEC is physically collocated or has an on-site adjacent collocation arrangement; 

2.17.3.1.2 For SBC CALIFORNIA only, within an adjacent location arrangement, if and as permitted by this Agreement.

2.17.3.2 Section 2.17.3(i) shall only begin to apply thirty (30) days after notice by SBC-13STATE to CLEC. Thereafter, SBC-13STATE may invoke Section 2.17.3(i) with respect to any request for Commingling.  

2.17.4 In accordance with and subject to the provisions of this Section 2.17, any request by CLEC for SBC-13STATE to perform the functions necessary to Commingle (as well as requests where CLEC also wants SBC-13STATE to complete the actual Commingling), shall be made by CLEC in accordance with the bona fide request (BFR) process set forth in this Agreement.

2.17.4.1
 SBC-13STATE is developing a list of Commingled Arrangements that will be available for ordering, which list will be made available in the CLEC Handbook and posted on “CLEC Online.”  Once that list is included in the CLEC Handbook or posted, whichever is earlier, CLEC will be able to submit orders for any Commingled Arrangement on that list.  The list may be modified, from time to time. 

2.17.4.2
Any CLEC request for a Commingled Arrangement not found on the then-existing list of orderable Commingled Arrangements must be submitted via the bona fide request (BFR) process.  In any such BFR, CLEC must designate among other things the Lawful UNE(s), combination of Lawful UNEs, and the facilities or services that CLEC has obtained at wholesale from SBC-13STATE sought to be Commingled and the needed location(s), the order in which such Lawful UNEs, such combinations of Lawful UNEs, and such facilities and services are to be Commingled, and how each connection (e.g., cross-connected) is to be made between them.

2.17.9
Commingling in its entirety (including its definition, the ability of CLEC to Commingle, SBC-13STATE’s obligation to perform the functions necessary to Commingle, and Commingled Arrangements) shall not apply to or otherwise include, involve or encompass SBC-13STATE offerings pursuant to 47 U.S.C. § 271 that are not Lawful UNEs under 47 U.S.C. § 251(c)(3).


	SBC MISSOURI’s obligation to commingle UNEs or combinations of UNEs with facilities or services obtained at wholesale is generally narrower, as defined by the FCC in its TRO, than SBC MISSOURI’s obligation to combine UNEs.  As the FCC and USTA II court noted, the obligation to combine UNEs is based on a non-discrimination obligation.  There is no such overarching obligation to commingle.  Further, the FCC did not indicate in its TRO that ILEC commingling obligations were to be treated any differently than similar obligations under Section 251; accordingly, the limitations found by the  United States Supreme Court in its  Verizon decision, Verizon Comm. Inc. v. FCC, 535 U.S. 467 (May 13, 2002) should apply also to commingling.

SBC MISSOURI’s proposed language does not, and the Commission should reject CLEC’s opposition to three of the situations where SBC MISSOURI has no obligation to commingle.  As with Verizon, if a CLEC can commingle for itself, it should perform those functions itself, and not shift that responsibility to SBC MISSOURI.   Moreover, nothing in Verizon or the commingling obligation requires that SBC MISSOURI commingle where it would be placed in a disadvantage in operating its own network; there is no reason for elevating a CLEC’s use of SBC MISSOURI in such a manner to disadvantage the owner/operator.  As the Supreme Court rightly recognized, this is related to technical feasibility

Section 2.17.3.1 should be adopted since it only recognizes that if a CLEC wants to commingle in the same structure where it is already collocated, the CLEC is able to do the commingling itself and therefore, should do it instead of shifting the work to SBC MISSOURI.  

SBC MISSOURI does not understand the objection to 2.17.3.2, in that this provision only benefits CLECs.  Under this provision, SBC MISSOURI commits to providing 30 days notice before it would begin rejecting commingling requests on the basis that CLEC can do the work itself.  That 30-day period is intended to provide CLEC with some time in order to get ready to do the work that SBC MISSOURI had previously been doing.

SBC Missouri does not understand WilTel’s objection to Sections 2.17.4.1 and 2.17.4.2, in that those Sections set forth how WilTel can obtain commingled arrangements from SBC Missouri.  It is impossible for SBC Missouri o anticipate each and every possible commingled arrangements that CLECs may actually want to order.  As the desired commingled arrangements are identified and defined, SBC Missouri will develop processes and those arrangements will likely no longer require a BFR.  Until then, and then for new/other arrangements, CLECs will submit BFRs and SBC Missouri will engage, as it always has, in discussions with the CLEC to facilitate implementation, assuming the BFR meets the threshold requirements of applicable law and the CLEC’s ICA.

That said, SBC Missouri, in anticipation of the approval of ICAs containing terms and conditions related to Commingling under the TRO, is developing processes for commingling but the processes are not mature enough for SBC Missouri to be able to agree in interconnection agreement language that any particular commingled arrangements will be available on a certain date.  All parties are working to assess how the TRO commingling affects their business plans and in the stages of implementing changes, so it is hardly surprising that mature processes are not yet available.

SBC Missouri’s Section 2.17.9 should be adopted; see Issue 12 above.

  For the foregoing reasons, SBC Missouri’s proposed   language should be adopted.

Silver Direct 108-114
	

	SBC:  Is it reasonable for SBC Missouri to include language that allows a reasonable fee for performing Commingling work for WilTel?

WilTel:   What charges should be applicable to commingling?
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	2.17.4.2
	2.17.4.2
  With respect to a BFR in which CLEC requests SBC-13STATE to perform work not required by this Section 2.17.4, CLEC shall be charged a market-based rate for any such work.
	With regard to the second “Section 2.17.4.2” in the Appendix (which is a typo and should be 2.17.4.3), WilTel believes that it is reasonable for SBC to expect to recover any actual costs that it incurs associated with a particular commingling request (in the form of physical labor involved), provided that such costs are not recovered by some other means (such as through UNE pricing, etc.).  SBC should not be entitled to charge some fee simply for performing a commingling request when such fee is not attributable to some cost.  SBC should be required to justify any claimed costs before being permitted to charge them to WilTel.  Under Section 251(c) and 252 of the Act, SBC is required to provide WilTel access to network elements on an unbundled basis on rates, terms, and conditions that are just, reasonable, and nondiscriminatory.  WilTel proposes language that accomplishes this by clearly stating that no other charges will apply unless SBC represents to WilTel that a charge is directly attributable to a costs not already recovered elsewhere.  SBC’s proposed language, on the other hand, opens the door for SBC to assess any sort of charges to WilTel that it is not entitled to collect under the Act.

Schwebke Rebuttal at 6-7 


	2.17.4.2
In addition to any other applicable charges, CLEC shall be charged a reasonable fee for any Commingling work done by SBC-13STATE under this Section 2.17 (including performing the actual Commingling).  Such fee shall be calculated using the Time and Material charges as reflected in the State-specific Appendix Pricing.  SBC-13STATE’s Preliminary Analysis to the BFR shall include an estimate of such fee for the specified Commingling.  With respect to a BFR in which CLEC requests SBC-13STATE to perform work not required by this Section 2.17.4, CLEC shall be charged a market-based rate for any such work.


	Yes. SBC Missouri is entitled to applicable charges like service order charges and to charge for Commingling work for WilTel that SBC Missouri performs for WilTel.  SBC Missouri is entitled to recover its costs of performing work on behalf of CLEC, and just because commingling may be involved does not result in a different result.  There is nothing in the TRO or the FCC rules that requires SBC Missouri to donate its resources for the benefit of WilTel or any other CLEC, or otherwise requires SBC Missouri to work for free to CLEC’s request and for its sole benefit.

Silver Direct 108-114
	

	SBC:  Should SBC be required to commingle network elements that are not Lawful UNEs?

WilTel:  Should the ICA contain language that would permit SBC to unilaterally alter its legal contractual obligations under the ICA?
	#13
	2.17.6
	2.17.6
shall not be obligated to Commingle network elements that are not provided in this Appendix, or where Lawful UNEs are not requested for permissible purposes.  If CLEC does not meet the applicable eligibility criteria or, for any reason, stops meeting the eligibility criteria for a particular Lawful UNE involved or to be involved in a Commingled Arrangement, CLEC shall not request such Commingled Arrangement or continue using such Commingled Arrangement.
	See WilTel’s Response to Issue #1 above.   WilTel opposes the language proposed by SBC in Section 2.17.6 because it is redundant, unnecessary and merely restating what the entire Section 2.17 was presumably drafted to accomplish.  More importantly, however, SBC’s proposed language is potentially conflicting with other provisions in the ICA in that it could be used by SBC to circumvent the ICA’s change of law provisions and permit SBC to make a unilateral determination of what its obligations under the ICA are.

Porter Rebuttal at 32  
	2.17.6
Nothing in this Agreement shall impose any obligation on SBC-13STATE to allow or otherwise permit Commingling, a Commingled Arrangement, or to perform the functions necessary to Commingle, or to allow or otherwise permit CLEC to Commingle or to make a Commingled Arrangement, beyond those obligations imposed by the Act, as determined by lawful and effective FCC rules and associated lawful and effective FCC and judicial orders.  The preceding includes without limitation that SBC-13STATE shall not be obligated to Commingle network elements that do not constitute Lawful UNEs, or where Lawful UNEs are not requested for permissible purposes.  If CLEC does not meet the applicable eligibility criteria or, for any reason, stops meeting the eligibility criteria for a particular Lawful UNE involved or to be involved in a Commingled Arrangement, CLEC shall not request such Commingled Arrangement or continue using such Commingled Arrangement.


	WilTel’s objection to 2.17.6 is not well-founded, as it merely sets forth and makes clear the extent of the base commingling obligation.  WilTel’s attempt to expand the commingling obligation to encompass “network elements” that are not UNEs goes beyond permissible commingling, which is limited to UNEs and services and facilities obtained at wholesale from SBC Missouri.  If the “network element” is not already a wholesale service or facility offered by SBC Missouri, nothing in the FCC rules or orders requires SBC Missouri to make any such offer or permit such “network elements” to be commingled.

Silver Direct 26-27; 102-105
	

	SBC:  Should SBC be required to combine elements including access services and non-qualifying services?

WilTel:  Should the ICA state clearly what SBC’s obligations are as to granting WilTel access to UNEs?
	#14
	2.17.8
	2.17.8
SBC-13STATE shall not deny access to a Lawful UNE or a combination of Lawful UNEs on the grounds that one or more of the Lawful UNEs is connected to, attached to, linked to, or combined with, a facility or service obtained at wholesale from SBC-13STATE, or that one or more of the elements shares part of SBC-13STATE’s network with access services or inputs for non-qualifying services
	SBC’s position statement doesn’t apply to this issue.  Notwithstanding, WilTel objects to the first phrase proposed by SBC in Section 2.17.8 because the obligations set forth in this section should not be subject to anything else.  If there are some other grounds to deny access to a UNE or combination set forth elsewhere in the ICA, then this section would be inapplicable in that situation anyway.  Adding this phrase creates ambiguity and potential for conflict.

WilTel’s proposed additional language is supported by the TRO wherein the FCC stated that “an incumbent LEC may not deny access to a UNE or UNE combination on the grounds that such UNE or UNE combination shares part of the incumbent LEC’s network with access or other non-UNE services.”  TRO, para. 582, fn. 1793.  WilTel’s language in this Section should be approved. 

Porter Rebuttal at 32-33
	2.17.8
Subject to this 2.17, SBC-13STATE shall not deny access to a Lawful UNE or a combination of Lawful UNEs on the grounds that one or more of the Lawful UNEs is connected to, attached to, linked to, or combined with, a facility or service obtained at wholesale from SBC-13STATE.


	SBC MISSOURI’s obligation to commingle UNEs or combinations of UNEs with facilities or services obtained at wholesale is generally narrower, as defined by the FCC in its TRO, than SBC MISSOURI’s obligation to combine UNEs.  As the FCC and USTA II court noted, the obligation to combine UNEs is based on a non-discrimination obligation.  There is no such overarching obligation to commingle.  Further, the FCC did not indicate in its TRO that ILEC commingling obligations were to be treated any differently than similar obligations under Section 251; accordingly, the limitations found by the  United States Supreme Court in its  Verizon decision, Verizon Comm. Inc. v. FCC, 535 U.S. 467 (May 13, 2002) should apply also to commingling.

Silver Direct 90-95
	

	SBC:  Should this agreement that is between WilTel and SBC Missouri require that WilTel and not its affiliate received state certification for the provision of voice service?

WilTel:  Is it reasonable to restrict WilTel’s ability to obtain EELs if it is in compliance with State law regarding certification?

RESOLVED
	#15
	2.18.2.1

2.18.2.2.1

2.18.2.2.2

2.18.4

2.18.5

2.18.5.1

2.18.6


	2.18.2.1
CLEC has received state certification to provide local voice service in the area being served or, in the absence of a state certification requirement, has complied with registration, tariffing, filing fee, or other regulatory requirements applicable to the provision of local voice service in that area.


	 WilTel withdraws its proposed language. 
	2.18.2.1
CLEC (directly and not via an Affiliate) has received state certification to provide local voice service in the area being served or, in the absence of a state certification requirement, has complied with registration, tariffing, filing fee, or other regulatory requirements applicable to the provision of local voice service in that area.


	SBC Missouri’s proposed language is reasonable since this agreement provides Wiltel the ability to lease facilities from SBC Missouri to provide telecommunication service.  It is only justifiable that Wiltel and not its affiliate be certified as a telecommunications carrier with the state to provide voice service.

Silver Direct 83-86
	

	SBC:  Should the ICA contain specific eligibility requirements to obtain EELs?

WilTel:  Should the ICA accurately reflect the FCC’s eligibility criteria for EELs?
	#16
	2.18.2.2.1

2.18.2.2.2

2.18.4

2.18.5

2.18.5.1

2.18.6


	2.18.2
SBC-13STATE is not obligated, and shall not, provide access to (1) an unbundled DS1 loop in combination, or Commingled, with a dedicated DS1 transport facility or service or a dedicated DS3 or higher transport facility or service, or (2) an unbundled DS3 loop in combination, or Commingled, with a dedicated DS3 or higher transport facility or service, or (3) an unbundled dedicated DS1 transport facility in combination, or Commingled, with an unbundled DS1 loop, or (4) an unbundled dedicated DS3 transport facility in combination, or Commingled, with an unbundled DS1 loop, or (5) an unbundled DS3 loop in Combination, or Commingled, with a DS3 or higher channel termination service (collectively, the “Included Arrangements”), unless CLEC certifies that all of the following conditions are met with respect to the arrangement being sought:

2.18.2.2.1  Each circuit to be provided to each End User will be assigned a local telephone number (NPA-NXX-XXXX) that is associated with local service provided within an SBC-13STATE local service area and within the LATA where the circuit is located (“Local Telephone Number”), prior to the provision of service over that circuit
2.18.2.2.2  Each DS1-equivalent circuit on a DS3 EEL, must have its own Local Telephone Number assignment, so that each DS3 must have at least 28 Local voice Telephone Numbers assigned to it; and  
2.18.4
An interconnection trunk meets the requirements of Sections 2.18.2.2.5 and 2.18.2.2.6 of this Appendix Lawful UNE if CLEC will transmit the calling party’s Local Telephone Number in connection with calls exchanged over the trunk. 

2.18.5 None

2.18.5.1 None

2.18.6 None


	WilTel has no objection to the inclusion of the applicable eligibility criteria established by the FCC in its rules for a CLEC’s access to high-capacity EELs.  However, SBC proposes restrictions and language that are not part of such rules and should, therefore, be excluded from this ICA.  SBC should not be permitted to place restrictions on WilTel’s ability to access EELs that are not mandated by the FCC.  The ICA should either state verbatim what the applicable eligibility criteria are for access to EELs from Rule 51.318(b), or it should simply reference the rule for the applicable criteria.  SBC cannot be permitted to broaden the criteria established by the FCC.  

In particular, the language SBC proposes in Sections 2.18.5, 2.18.5.1 and 2.18.6 all impose obligations regarding the certification that WilTel must provide, none of which have been mandated by the FCC and are likely intended to place added burden upon WilTel effectively denying WilTel access to network elements in violation of Section 251.  Accordingly, SBC’s proposed language in Sections 2.18.2.2, 2.18.2.2.1, 2.18.2.2.2, 2.18.4, 2.18.5, 2.18.5.1, and 2.18.6 should all be rejected as imposing requirements on WilTel that exceed the requirements under the FCC’s rules.  

Further, SBC’s proposed additional language to the last paragraph of Section 2.18.2.2 is intended by SBC to be an example and also attempts to restate the rules and previous sections wherein these requirements have already been set out in sufficient detail.  SBC’s added language is entirely unnecessary and creates ambiguity and could potentially create disputes between the parties.  SBC’s language should be deleted.  

WilTel does not understand how footnote 1840 or paragraph 620 of the TRO support SBC’s addition of Sections 2.18.5 or 2.18.5.1, and it in fact fully contradicts SBC’s proposed Section 2.18.6.  The FCC in fact has declined to identify precise terms of self-certification and declared that a simple letter sent to the LEC is a practical method.  See TRO, para. 620 and 624.  WilTel should not be forced to self-certify in a manner of SBC’s choosing when WilTel’s certification complies with its requirements under the Act.  As the FCC stated in discussing self-certification of the eligibility criteria, “[a] critical component of nondiscriminatory access is preventing the imposition of any undue gating mechanisms that could delay the initiation of the ordering or conversion process.”  TRO, para. 623.  

WilTel’s proposed language for these sections should be approved.

Porter Rebuttal at 33-35
	2.18.2
SBC-13STATE is not obligated, and shall not, provide access to (1) an unbundled DS1 loop in combination, or Commingled, with a dedicated DS1 transport facility or service or a dedicated DS3 or higher transport facility or service, or an unbundled DS3 loop in combination, or Commingled, with a dedicated DS3 or higher transport facility or service, or (2) an unbundled dedicated DS1 transport facility in combination, or Commingled, with an unbundled DS1 loop or a DS1 channel termination service, or to an unbundled dedicated DS3 transport facility in combination, or Commingled, with an unbundled DS1 loop or a DS1 channel termination service, or to an unbundled DS3 loop or a DS3 or higher channel termination service (collectively, the “Included Arrangements”), unless CLEC certifies that all of the following conditions are met with respect to the arrangement being sought:

2.18.2.2.1  Each circuit to be provided to each End User will be assigned a local telephone number (NPA-NXX-XXXX) that is associated with local service provided within an SBC-13STATE local service area and within the LATA where the circuit is located (“Local Telephone Number”), prior to the provision of service over that circuit (and for each circuit, CLEC will provide the corresponding Local Telephone Number(s) as part of the required certification);and

2.18.2.2.2  Each DS1-equivalent circuit on a DS3 EEL or on any other Included Arrangement, must have its own Local Telephone Number assignment, so that each DS3 must have at least 28 Local voice Telephone Numbers assigned to it; and  

2.18.4
An interconnection trunk meets the requirements of Sections 2.18.2.2.5 and 2.18.2.2.6 of this Appendix Lawful UNE if CLEC will transmit the calling party’s Local Telephone Number in connection with calls exchanged over the trunk and the trunk is located in the same LATA as the End User premises served by the Included Arrangement. 

2.18.5
For a new circuit to which Section 2.18.2 applies, CLEC may initiate the ordering process if CLEC certifies that it will not begin to provide any service over that circuit until a Local Telephone Number is assigned and 911/E911 capability is provided, as required by Section 2.18.2.2.1 and Section 2.18.2.2.3, respectively.  In such case, CLEC shall satisfy Section 2.18.2.2.1 and/or Section 2.18.2.2.3 if it assigns the required Local Telephone Number(s), and implements 911/E911 capability, within 30 days after SBC-13STATE provisions such new circuit.  CLEC must provide SBC-13STATE with sufficient proof that such assignment and/or implementation has occurred by the end of such 30th day. 

2.18.5.1
Section 2.18.5 does not apply to existing circuits to which Section 2.18.2 applies, including conversions or migrations (e.g., CLEC shall not be excused from meeting the Section 2.18.2.2.1 and Section 2.18.2.2.3 requirements for existing circuits at the time it initiates the ordering process). 

2.18.6
CLEC must provide the certification required by Section 2.18 on a form provided by SBC-13STATE, on a circuit-by-circuit/service-by-service/Included Arrangement-by-Included Arrangement basis.


	SBC Missouri’s proposed language incorporating the FCC’s mandatory eligibility criteria of FCC Rule 51.318(b) should be adopted.

   SBC Missouri’s proposal that the CLEC provide the actual local telephone number required by 51.318(b) as part of the certification process enhances that process, and will make any subsequent audit easier to conduct.  Since the CLEC must meet that requirement, including it in the certification cannot be seen as burdensome.

  SBC Missouri’s language in 2.18.2.2.2  reflects the scope of the mandatory eligibility criteria after the FCC’s clarifying TRO Errata.  The criteria also apply to hi-cap commingled arrangements that are not literally EELs because non-UNEs are included.  But that does not mean the criteria embodied in 2.18.2.2.2 can be escaped on the grounds that a hi-cap commingled arrangement is being used instead of a UNE.  By the very text of the lead-in language of 51.318(b)(2), the 51.318(b) criteria that follow apply equally to all serving arrangements listed in (b)(2).

The language WilTel objects to in 2.18.4 should be adopted, in that it makes clear that the interconnection trunk relied on by WilTel in fulfilling the FCC’s mandatory criteria actually meets the criteria.  The interconnection trunk is to be associated with the hi-cap EEL/commingled arrangement to that the local telephone number can be passed, 911/E911 provided, etc. and that must occur in the same LATA, particularly given the LATA limitations under which SBC Missouri operates.

SBC Missouri does not understand WilTel’s opposition to 2.18.5 and 2.18.5.1.  That language follows the FCC’s TRO language about ordering new circuits that are subject to 51.3189(b).  See TRO, para. 620 and footnote 1840.

As to 2.18.6, SBC Missouri is willing to accept certification not provided on its form, so long as that form used by WilTel meets the certification requirements.  Use of SBC Missouri’s form would, of course, eliminate any disputes in that regard.  However, there can be no reasonable objection to requiring a certification on a circuit-by-circuit/service-by-service/Included Arrangement-by-Included Arrangement basis.  That’s 51.318(b) criteria must be met on that basis, and as the FCC indicated, certification is to be done before each time the CLEC wants such an arrangement.  TRO, para. 624.
Silver Direct 83-86
	

	SBC:

Should Collocation be a requirement for combination and commingling?

WilTel:  Should language be added to the ICA that creates ambiguity and is unnecessary?


	#17
	2.18.2.2.7
	2.18.2.2.7 Each circuit to be provided to each End User will be served by a switch capable of providing local voice traffic.

By way of example only, the application of the foregoing conditions means that a wholesale or retail DS1 or higher service/circuit (whether intrastate or interstate in nature or jurisdiction) comprised, in whole or in part, of a UNE local loop-Unbundled Dedicated Transport(s)-UNE local loop (with or without multiplexing) cannot qualify for at least the reason that the UNE local loop-Unbundled Dedicated Transport combination included within that service/circuit does not terminate to a collocation arrangement.  


	This issue is not applicable to Section 2.18.2.2.7, but rather to the last paragraph of 2.18.2.2.  As stated in Response to Issue #16 above, SBC’s proposed additional language to the last paragraph of Section 2.18.2.2 is intended by SBC to be an example and also attempts to restate the rules and previous sections wherein these requirements have already been set out in sufficient detail.  SBC’s added language is entirely unnecessary and creates ambiguity and could potentially create disputes between the parties.  SBC’s language should be deleted.

Porter Rebuttal at 33-35


	2.18.2.2.7 Each circuit to be provided to each End User will be served by a switch capable of providing local voice traffic.

By way of example only, the application of the foregoing conditions means that a wholesale or retail DS1 or higher service/circuit (whether intrastate or interstate in nature or jurisdiction) comprised, in whole or in part, of a UNE local loop-Unbundled Dedicated Transport(s)-UNE local loop (with or without multiplexing) cannot qualify for at least the reason that the UNE local loop-Unbundled Dedicated Transport combination included within that service/circuit does not terminate to a collocation arrangement.  Accordingly, SBC-13STATE shall not be required to provide, and shall not provide, any UNE combination of a UNE local loop and Unbundled Dedicated Transport at DS1 or higher (whether as a UNE combination by themselves, with a network element possessed by CLEC, or pursuant to Commingling, or whether as a new arrangement or from a conversion of an existing service/circuit) that does not terminate to a collocation arrangement that meets the requirements of Section 2.18.3 of this Appendix Lawful UNE.  Section 2.18.2 shall apply in any arrangement that includes more than one of the UNEs, facilities, or services set forth in that Section, including, without limitation, to any arrangement where one or more UNEs, facilities, or services not set forth in Section 2.18.2 is also included or otherwise used in that arrangement (whether as part of a UNE combination, Commingled Arrangement, or otherwise), and irrespective of the placement or sequence of them.


	SBC Missouri does not understand WilTel’s objection to the language, which appropriately reflects that collocation is a requirement of 51.318(b) that must always be met irrespective of the form/sequence of the hi-cap combination or hi-cap commingling.

Silver Direct 115
	

	SBC:  What guidelines are appropriate for auditing of SBC’s eligibility criteria?

WilTel:  Which party’s auditing language for compliance with the FCC’s eligibility is more reasonable and in compliance with FCC rules? 
	# 18 
	2.18.7

2.18.7.2

2.18.7.4

2.18.7.4.1

2.18.7.4.2

2.18.7.5

2.18.8
	2.18.7
For purposes of this Section 2.18, SBC-13STATE may, upon twenty (20) days prior written notice to CLEC, obtain and pay for an independent auditor to audit CLEC, on an annual basis, applied on a State-by-State basis, for compliance with the service eligibility criteria set forth in 2.2.  For purposes of calculating and applying an “annual basis”, it means for a State a consecutive 12-month period, beginning upon SBC-13STATE’s written notice that an audit will be performed for that State, subject to Section 2.18.7.4 of this Section. 

2.18.7.2
The independent auditor’s report will conclude whether CLEC complied with the service eligibility criteria set forth in Section 2.18.2.2. 

2.18.7.4
 To the extent the independent auditor’s report concludes that CLEC failed to materially comply with 2.18.2.2, CLEC must true-up any difference in payments beginning from the first date of non-compliance of the non-compliant circuit, CLEC must convert the non-compliant circuit or circuits to an equivalent or substantially similar wholesale service, or group of wholesale services, and CLEC shall timely make the correct payments on a going-forward basis, and all applicable remedies available under this Agreement  for failure to make such payments shall be available to SBC-13STATE.  In no event shall rates set under Section 252(d)(1) of the Act apply for the use of any UNE for any period in which CLEC does not meet the service eligibility criteria set forth in Section 2.18.2.2 for that UNE, arrangement, or circuit, as the case may be. 

2.18.7.4.1 To the extent that the independent auditor’s report concludes that CLEC failed to materially comply with the service eligibility criteria set forth in Section 2.18.2.2, CLEC must reimburse SBC-13STATE for its reasonable out-of-pocket cost of the independent auditor in the same manner and using the same methodology and rates that SBC-13STATE is required to pay CLEC’s costs under Section 2.18.7.4.2.

2.18.7.4.2    To the extent the independent auditor’s report concludes that the CLEC materially complied with the service eligibility criteria set forth in Section 2.18.2.2, SBC-13STATE must reimburse CLEC for its reasonable staff time and other reasonable costs associated in responding to the audit (e.g., collecting data in response to the auditor’s inquiries, meeting for interviews, etc.).

2.18.7.5 CLEC will maintain the appropriate documentation to support its eligibility certifications.
2.18.8  None

	WilTel’s proposed language for the auditing of EEL eligibility criteria is more reasonable and more appropriately tracks the FCC’s rules and the TRO.  SBC’s language is either too broad, ambiguous, or creates obligations that are overly burdensome and unnecessary and contrary to FCC rules.  To allow SBC broader audit rights than the FCC permits and which is set forth in Section 2.18 would make the purpose of Section 2.18 meaningless.

WilTel’s proposed language in Section 2.18.7 clarifies that only the audit rights in this Section are proper for the auditing of Rule 51.318(b) eligibility criteria, not “any other audit rights” as SBC proposes.  Contrary to SBC’s assertion, the FCC has not provided an “absolute right” to audit; rather, the FCC was clear when it concluded in the TRO that ILECs “should have a limited right” to audit compliance with the service eligibility criteria.  TRO, para. 625.  Therefore, SBC’s audit rights to such criteria under this ICA should be limited to those set forth in this section alone, nothing outside of it or of the agreement.  WilTel also proposes a reasonable notice period of 20 days to arrange for an audit, which is perfectly reasonable and in no way harms SBC or its rights under the ICA.  

Throughout Section 2.18.7 and its subsections, WilTel’s proposed references to “Section 2.18.2.2” specifically, as opposed to SBC’s broader proposed references to “Section 2.18” generally, properly restricts SBC’s auditing rights to only the FCC’s mandated eligibility criteria (which are set out in Section 2.18.2.2), nothing more.  SBC’s proposed language improperly applies the auditing rights of the entire Section 2.18, which is contrary to FCC rules.  As the FCC concluded, SBC’s auditing rights in Section 2.18 should be restricted only to auditing the eligibility criteria set forth in Rule 51.318(b) (as contractually effectuated in Section 2.18.2.2 of this ICA).  

WilTel’s proposed addition of “materiality” language in Sections 2.18.7.2, 2.18.7.4, 2.18.7.4.1, and 2.18.7.4.2 tracks the FCC’s intent and ruling in the TRO when it stated that “the concept of materiality governs this type of audit.”  TRO, at para. 626, and f.n. 1905.  The FCC concluded that the independent auditor’s report, therefore, will conclude whether WilTel “complied in all material respects” with the eligibility criteria.  Id.  Likewise, WilTel need only reimburse SBC for the audit costs if the auditor’s report concludes that WilTel “failed to comply in all material respects” with the criteria.  TRO, at para. 627.  And similarly, SBC is to reimburse WilTel for its costs associated with the audit if the auditor’s report concludes that WilTel “complied in all material respects” with the criteria.  TRO, at para. 628.  SBC’s proposed language, on the other hand, could give SBC an open door to claim that based upon some immaterial issue raised by the auditor, a WilTel is in non-compliance and must convert an EEL to wholesale service and reimburse SBC for auditing costs.  This is not the FCC’s intent nor is it reasonable.  

In Section 2.18.7.4, WilTel proposes language that would require true-up of any difference in payments in the event of non-compliance beginning with the “first date of non-compliance of the non-compliant circuit” which is reasonable.  It is unreasonable and would be a windfall to SBC to allow true-up to date back to the time the “circuit was established” because it would allow SBC to seek payment, for the time period when WilTel was in compliance, at wholesale rates of a circuit that was properly purchased and used as a UNE under the FCC’s rules.   Further in this Section 2.18.7.4, WilTel’s proposes language clarifying that SBC’s remedies in the event WilTel doesn’t timely make the correct payments going forward are contained in this ICA – e.g., they have no further remedies outside the nonpayment remedies in this agreement, nor should they be entitled to any.  Additionally, UNE rates should apply to any EELs used by WilTel at all times except for any period of time when WilTel fails to meet the Rule 51.318(b) eligibility criteria, and WilTel’s proposed language accomplishes this; whereas, SBC’s proposal that UNE rates will not apply for any period that CLEC does not meet the “conditions set forth in this Section 2.18” is overly broad and not supported by any FCC rule or regulation.  Lastly, SBC’s proposed last sentence of this Section is not supported by any FCC rule and in fact contradicts the FCC’s conclusion that ILEC’s audit rights should be limited.  In particular, the FCC concluded that ILECs have the right to audit “on an annual basis” and that this annual audit right “strikes the appropriate balance between the incumbent LECs’ need for usage information and risk of illegitimate audits that impose costs on qualifying carriers.”  TRO, at para. 626.  SBC attempts through its language to “reset” the annual basis calculation but offers no basis for this proposal.  SBC’s language should be rejected. 

In Section 2.18.7.4.1, WilTel’s proposal that SBC should be reimbursed for its “reasonable out-of-pocket” costs of the auditor is reasonable.  SBC’s language to overly broad and could encompass any manner of “costs” that SBC incurs from the auditor which would not normally be considered reasonable.  Additionally, SBC’s language attempts to collect SBC’s own internal costs for the audit.  This is not supported by the TRO wherein the FCC stated only that CLECs must reimburse for the costs of the independent auditor.  WilTel’s language should be approved.

In Section 2.18.7.5, SBC’s proposed language attempts to dictate what “appropriate documentation” WilTel must maintain.  WilTel is agreeable to listing these types of documentation as “possible” types, but it is unreasonable to state that these are definitely types of documentation that WilTel must maintain.  The FCC specifically declined to adopt any specific documentation requirements in the TRO.  TRO, at para. 629.  The FCC expects only that WilTel maintains appropriate documentation to support its certifications, which WilTel will do.  It is not for SBC to determine in advance what is appropriate or not.  WilTel’s proposed language is reasonable because it provides that the listed documents “may” be appropriate under the circumstances.

Porter Rebuttal at 35-38


	2.18.7
In addition to any other audit rights provided for this Agreement and those allowed by law, SBC-13STATE may, obtain and pay for an independent auditor to audit CLEC, on an annual basis, applied on a State-by-State basis, for compliance this Section 2.18.  For purposes of calculating and applying an “annual basis”, it means for a State a consecutive 12-month period, beginning upon SBC-13STATE’s written notice that an audit will be performed for that State, subject to Section 2.18.7.4 of this Section.)
2.18.7.2
The independent auditor’s report will conclude whether CLEC materially complied with the service eligibility criteria set forth in Section 2.18. 
2.18.7.4
 To the extent the independent auditor’s report concludes that CLEC failed to comply with the service eligibility criteria set forth in Section 2.18, CLEC must true-up any difference in payments beginning from the date that the non-compliant circuit was established as a UNE/UNE combination, in whole or in part (notwithstanding any other provision hereof), CLEC must convert the UNE or UNE combination, or Commingled Arrangement, to an equivalent or substantially similar wholesale service, or group of wholesale services(and SBC-13STATE may initiate and affect such a conversion on its own without any further consent by CLEC), and CLEC shall timely make the correct payments on a going-forward basis, and all applicable remedies  for failure to make such payments shall be available to SBC-13STATE.  In no event shall rates set under Section 252(d)(1) of the Act apply for the use of any UNE for any period in which CLEC does not meet the conditions set forth in this Section 2.18  for that UNE, arrangement, or circuit, as the case may be. Also, the “annual basis” calculation and application shall be immediately reset, e.g., SBC-13STATE shall not have to wait the remaining part of the consecutive 12-month period before it is permitted to audit again in that State.

2.18.7.4.1 To the extent that the independent auditor’s report concludes that CLEC failed to comply in all material respects with this Section 2.18, CLEC must reimburse SBC-13STATE the cost of the independent auditor and for SBC-13STATE’s costs in the same manner and using the same methodology and rates that SBC-13STATE is required to pay CLEC’s costs under Section 2.18.7.4.2.

2.18.7.4.2 To the extent the independent auditor’s report concludes that the CLEC complied in all material respects with this Section 2.18, SBC-13STATE must reimburse CLEC for its reasonable staff time and other reasonable costs associated in responding to the audit (e.g., collecting data in response to the auditor’s inquiries, meeting for interviews, etc.).

2.18.7.5 CLEC will maintain the appropriate documentation to support its eligibility certifications, including without limitation call detail records, Local Telephone Number assignment documentation, and switch assignment documentation. 

2.18.8  Without affecting the application or interpretation of any other provisions regarding waiver, estoppel, laches, or similar concepts in other situations, CLEC shall comply with this Section 2.18 and, further, the failure of SBC-13STATE to require such compliance, including if SBC-13STATE provides a circuit(s), an EEL(s), or a Commingled circuit, that does not meet any  eligibility criteria, including those in this Section 2.18, shall not act as a waiver of any part of this Section, and estoppel, laches, or other similar concepts shall not act to affect any rights or requirements hereunder.


	SBC-MISSOURI’s language related to audits for compliance with service eligibility criteria is reasonable and should be adopted. The FCC permits annual audits of EELs (and high-cap commingled arrangements, which would not be section 251 UNE combinations, and thus would need to be addressed via SBC Missouri’s language in Section 2.18.7.4 to ensure coverage).  The FCC has provided an absolute right to audit and does not limit SBC MISSOURI’s right to be compensated for a CLEC’s failures for the period beginning on the notice date for the audit to the auditor’s report (and clearly doesn’t immunize the CLEC after the audit report date), or excuse the failure if the CLEC disconnects or converts to a wholesale service. These rights are applicable to service eligibility criteria specifically, but any other audit rights under the agreement or law should continue to apply. 

Silver Direct 87-88
	

	SBC:  If SBC Missouri is requested by WilTel to provide a Lawful UNE via this agreement that has yet to have processes developed, is it reasonable for SBC Missouri to require that the appropriate rates, terms and conditions apply once the processes are developed for WilTel?

WilTel:  Should the parties negotiate any rates, terms and conditions for any UNEs not covered by this ICA?
	#19
	2.18
	2.18
Where processes for any Lawful UNE requested pursuant to this Agreement, whether alone or in conjunction with any other UNE(s) or will develop and implement processes, subject to any associated rates, terms and conditions as negotiated between the Parties.  The Parties will comply with any applicable Change Management guidelines.
	WilTel’s proposed language simply requires that any such rates, terms and conditions be negotiated rather than unilaterally imposed by SBC.  WilTel’s language should be approved.

Porter Rebuttal at 38
	2.18
Where processes for any Lawful UNE requested pursuant to this Agreement, whether alone or in conjunction with any other UNE(s) or service(s),  are not already in place, SBC-13STATE will develop and implement processes, subject to any associated rates, terms and conditions.  The Parties will comply with any applicable Change Management guidelines.


	The CLEC’s proposal is unreasonable because it would require SBC MISSOURI to create and implement processes for as-yet-unrequested conversions and implementation without being able to apply rates, terms and conditions.  SBC Missouri is reasonable in requesting that if Wiltel requests the Lawful UNE be provided then the appropriate rates, terms and conditions should apply. 

Silver Direct 134
	

	SBC:  Should SBC’s language regarding how WilTel will obtain Lawful UNEs be included in this Agreement?

WilTel:   Should this Appendix prohibit WilTel from ordering UNEs by other means, such as pursuant to tariff?
	#20
	2.20
	2.20 None
	WilTel’s ability to order products and services under other arrangements outside of this ICA, including by tariff, does not conflict with this ICA.  SBC cannot bind WilTel to an exclusivity arrangement requiring WilTel to order any products or services through a particular vehicle.  There is no basis for SBC to demand that if WilTel signs this ICA to order UNEs that WilTel cannot also order such UNEs by way of a tariff if it so desires as such would be a violation of Section 251 and 252, is discriminatory and attempts to give SBC control over how WilTel access unbundled network elements and under what rates, terms and conditions.  It is possible that SBC could update or revise a tariff to provide for certain rates, terms or conditions associated with a UNE that may not be in this ICA.  In such instance, WilTel should not be prohibited from ordering the UNE pursuant to the tariff rather than the ICA.  SBC’s provision should be rejected entirely. 

Porter Rebuttal at 38-39
	2.20
The Parties intend that this Appendix Lawful UNEs contains the sole and exclusive terms and conditions by which CLEC will obtain Lawful UNEs from SBC-13STATE.  Accordingly, except as may be specifically permitted by this Appendix Lawful UNEs, and then only to the extent permitted, CLEC and its affiliated entities hereby fully and irrevocably waive any right or ability any of them might have to purchase any unbundled network element (whether on a stand-alone basis, in combination with other UNEs (Lawful or otherwise), with a network element possessed by CLEC, or pursuant to Commingling or otherwise) directly from any SBC-13STATE tariff, and agree not to so purchase or attempt to so purchase from any such tariff.  Without affecting the application or interpretation of any other provisions regarding waiver, estoppel, laches, or similar concepts in other situations, the failure of SBC-13STATE to enforce the foregoing (including if SBC-13STATE fails to reject or otherwise block orders for, or provides or continues to provide, unbundled network elements, Lawful or otherwise, under tariff) shall not act as a waiver of any part of this Section, and estoppel, laches, or other similar concepts shall not act to affect any rights or requirements hereunder.  At its option, SBC-13STATE may either reject any such order submitted under tariff, or without the need for any further contact with or consent from CLEC, SBC-13STATE may process any such order as being submitted under this Appendix UNE and, further, may convert any element provided under tariff, to this Appendix UNE, effective as of the later in time of the (i) Effective Date of this Agreement/Amendment, or (ii) the submission of the order by CLEC.


	SBC-MISSOURI’s proposed language is important for the integrity of this contractual relationship. It simply says that the parties agree that the terms and conditions herein are the sole terms and conditions that will apply to obtaining UNEs. It’s that simple. Obviously, if the parties have negotiated a “pointer” to some tariff and intend for those   tariffed terms to apply, they are incorporated into this agreement. But otherwise, the terms herein should be the sole terms governing the parties as it relates to UNEs.

Silver Direct 90-94
	

	SBC:  Is WilTel’s language necessary?

WilTel:  Should the ICA state clearly that WilTel can access UNEs through purchase of collocation from a third party?

RESOLVED
	#21
	3.2.1.1
	3.2.1.1
(Method 1)

SBC-13STATE will extend SBC-13STATE Lawful UNEs requiring cross connection to the CLEC’s Physical or Virtual Collocation Point of Termination (POT) when the CLEC is Physically Collocated, in a caged, cageless or shared cage arrangement or Virtually Collocated, or when the CLEC is purchasing collocation from a third party who is Physically Collocated, within the same Central Office where the Lawful UNEs which are to be combined are located.  For Collocation terms and conditions refer to the Physical and Virtual Collocation Appendices.


	 WilTel withdraws its proposed language. 
	3.2.1.1
(Method 1)

SBC-13STATE will extend SBC-13STATE Lawful UNEs requiring cross connection to the CLEC’s Physical or Virtual Collocation Point of Termination (POT) when the CLEC is Physically Collocated, in a caged, cageless or shared cage arrangement or Virtually Collocated, within the same Central Office where the Lawful UNEs which are to be combined are located.  For Collocation terms and conditions refer to the Physical and Virtual Collocation Appendices.


	The CLEC’s additional language is unnecessary and inappropriate.  SBC’s language includes “shared cage” physical collocation, which includes when the CLEC is purchasing collocation from a third party who is Physically Collocated by subleasing space from the third party collocator.  See Section 7.3 of the Physical Collocation Appendix.

Silver Direct 134-135
	

	SBC:  Is SBC Missouri entitled to charge for processing WilTel’s BFR request?

What response intervals should apply to the Parties within the BFR process?

WilTel:  Should SBC be entitled to charge for doing a simply preliminary analysis of a BFR request?


	#22
	6.3.4

6.3.4.1

6.3.4.2

6.3.5

6.3.6

6.3.9

6.3.10

6.3.11

6.3.12


	6.3.4
No charges apply for SBC-10STATE, SBC NEVADA to prepare the Preliminary Analysis.
6.3.4.1 None

6.3.4.2  None

6.3.5  None

6.3.6
Upon written notice, CLEC may cancel a BFR at any time, but will pay SBC-10STATE, SBC NEVADA its reasonable and demonstrable costs of processing and/or implementing the BFR up to and including the date SBC-10STATE, SBC NEVADA received notice of cancellation, but excluding Preliminary Analysis costs

6.3.9
If the Preliminary Analysis indicates that SBC-10STATE, SBC NEVADA will offer the Request, CLEC may, at its discretion, provide written authorization for SBC-10STATE, SBC NEVADA to develop the Request and prepare a “BFR Quote”.  The BFR Quote shall, as applicable, include (i) the first date of availability, (ii) installation intervals, (iii) applicable rates (recurring, nonrecurring and other), (iv) BFR development and processing costs and (v) terms and conditions by which the Request shall be made available. CLEC’s written authorization to develop the BFR Quote must be received by SBC-10STATE, SBC NEVADA within thirty (30) calendar days of CLEC’s receipt of the Preliminary Analysis.  If no authorization to proceed is received within such sixty (60) calendar day period, the BFR will be deemed canceled and CLEC will pay to SBC-10STATE, SBC NEVADA all demonstrable costs as set forth above, except in cases where SBC-10STATE, SBC NEVADA did not process the BFR in good faith or as required under the Act in which case CLEC shall not be responsible for any costs associated with the BFR process.  Any request by CLEC for SBC-10STATE, SBC NEVADA to proceed with a Request received after the sixty (60) calendar day window will require CLEC to submit a new BFR.

6.3.10
As soon as feasible, but not more than thirty (30) calendar days after its receipt of authorization to develop the BFR Quote, SBC-10STATE, SBC NEVADA shall provide to CLEC a BFR Quote.

6.3.11
Within sixty (60) calendar days of its receipt of the BFR Quote, CLEC must either (i) confirm its order pursuant to the BFR Quote  (ii) cancel its BFR and reimburse SBC-10STATE, SBC NEVADA for its costs incurred up to the date of cancellation, or (iii) if it believes the BFR Quote is inconsistent with the requirements of the Act and/or this Appendix, exercise its rights under the Dispute Resolution Process set forth in the General Terms and Conditions of this Agreement.  If SBC-10STATE, SBC NEVADA does not receive notice of any of the foregoing within such sixty (60) calendar day period, the BFR shall be deemed canceled. CLEC shall be responsible to reimburse SBC-10STATE, SBC NEVADA for its costs incurred up to the date of cancellation (whether affirmatively canceled or deemed canceled by CLEC), unless CLEC disputes in good faith that SBC-10STATE, SBC NEVADA did not review or process the BFR in good faith or as required by the Act in which case CLEC shall not be responsible for any costs associated with the BFR process.
6.3.12
Unless CLEC specifically agrees otherwise in writing, all rates and costs quoted or invoiced herein shall be consistent with the pricing principles of the Act. 


	SBC’s BFR process should not require payment for SBC’s initial “Preliminary Analysis” of a BFR request from WilTel.  

Schwebke Rebuttal at 7-8
	6.3.4
CLEC is responsible for all costs incurred by SBC-10STATE, SBC NEVADA to review, analyze and process a BFR.  When submitting a BFR Application Form, CLEC has two options to compensate SBC-10STATE, SBC NEVADA for its costs incurred to complete the Preliminary Analysis of the BFR:

6.3.4.1
Include with its BFR Application Form a $2,000 deposit to cover SBC-10STATE, SBC NEVADA’s preliminary evaluation costs, in which case SBC-10STATE, SBC NEVADA may not charge CLEC in excess of $2,000 to complete the Preliminary Analysis; or

6.3.4.2
Not make the $2,000 deposit, in which case CLEC shall be responsible for all preliminary evaluation costs incurred by SBC-10STATE, SBC NEVADA to complete the preliminary Analysis (regardless of whether such costs are greater or less than $2,000). 

6.3.5
If CLEC submits a $2,000 deposit with its BFR, and SBC-10STATE, SBC NEVADA is not able to process the Request or determines that the Request does not qualify for BFR treatment, then SBC-10STATE, SBC NEVADA will return the $2,000 deposit to CLEC. Similarly, if the costs incurred to complete the Preliminary Analysis are less than $2,000, the balance of the deposit will, at the option of CLEC, either be refunded or credited toward additional developmental costs authorized by CLEC.

6.3.6
Upon written notice, CLEC may cancel a BFR at any time, but will pay SBC-10STATE, SBC NEVADA its reasonable and demonstrable costs of processing and/or implementing the BFR up to and including the date SBC-10STATE, SBC NEVADA received notice of cancellation.  If cancellation occurs prior to completion of the preliminary evaluation, and a $2,000 deposit has been made by CLEC, and the reasonable and demonstrable costs are less than $2,000, the remaining balance of the deposit will be, at the option of the CLEC, either returned to CLEC or credited toward additional developmental costs authorized by CLEC.

6.3.9
If the Preliminary Analysis indicates that SBC-10STATE, SBC NEVADA will offer the Request, CLEC may, at its discretion, provide written authorization for SBC-10STATE, SBC NEVADA to develop the Request and prepare a “BFR Quote”.  The BFR Quote shall, as applicable, include (i) the first date of availability, (ii) installation intervals, (iii) applicable rates (recurring, nonrecurring and other), (iv) BFR development and processing costs and (v) terms and conditions by which the Request shall be made available. CLEC’s written authorization to develop the BFR Quote must be received by SBC-10STATE, SBC NEVADA within thirty (30) calendar days of CLEC’s receipt of the Preliminary Analysis.  If no authorization to proceed is received within such thirty (30)) calendar day period, the BFR will be deemed canceled and CLEC will pay to SBC-10STATE, SBC NEVADA all demonstrable costs as set forth above.  Any request by CLEC for SBC-10STATE, SBC NEVADA to proceed with a Request received after the thirty (30) calendar day window will require CLEC to submit a new BFR.

6.3.10
As soon as feasible, but not more than ninety (90) calendar days after its receipt of authorization to develop the BFR Quote, SBC-10STATE, SBC NEVADA shall provide to CLEC a BFR Quote.

6.3.11
Within thirty (30) calendar days of its receipt of the BFR Quote, CLEC must either (i) confirm its order pursuant to the BFR Quote  (ii) cancel its BFR and reimburse SBC-10STATE, SBC NEVADA for its costs incurred up to the date of cancellation, or (iii) if it believes the BFR Quote is inconsistent with the requirements of the Act and/or this Appendix, exercise its rights under the Dispute Resolution Process set forth in the General Terms and Conditions of this Agreement.  If SBC-10STATE, SBC NEVADA does not receive notice of any of the foregoing within such thirty (30) calendar day period, the BFR shall be deemed canceled. CLEC shall be responsible to reimburse SBC-10STATE, SBC NEVADA for its costs incurred up to the date of cancellation (whether affirmatively canceled or deemed canceled by CLEC

6.3.12
Unless CLEC agrees all rates and costs quoted or invoiced herein shall be consistent with the pricing principles of the Act. 


	(a) Yes.  It is appropriate that a CLEC, as the cost-causer, pay for all costs associated with dealing with a BFR.  This includes preliminary analysis.  By definition, BFRs address situations outside the normal scope of SBC’s product offerings, and are undertaken only at the request of a specific CLEC.  Because these are outside the scope of SBC’s normal offerings, BFRs entail additional incremental costs which are not recovered by SBC through other charges.  It is patently unfair for a CLEC to attempt to shift these costs to SBC, when the BFR is initiated solely in order to benefit a CLEC and only upon a specific CLEC’s request.  For similar reasons, WilTel’s assertion that it should bear no costs when it feels SBC has “not acted in good faith” should be rejected as an attempt to shift costs to SBC merely upon an unsupported and vague allegation of “bad faith” by WilTel. 

(b) SBC’s time intervals should be adopted for the BFR process.  SBC has proposed reasonable time intervals, which recognize the facts that (1) SBC is the party which must perform all the work in developing and implementing a BFR and (2) BFR quotes are cost-related and therefore time sensitive.  Accordingly, SBC has proposed intervals which recognize that actual, physical activities must be undertaken to perform all the tasks associated with a BFR—tasks which require time to perform adequately.  On the other hand, CLECs requesting BFRs merely have to perform a cost-benefit analysis at various points during implementation to determine whether a specific BFR is economically justified.  The tasks performed by SBC require a longer time interval; the CLECs’ responsibilities, however, are less onerous.   WilTel inexplicably seeks to shorten the time for SBC to perform its tasks, while lengthening the time during which WilTel must decide to authorize various BFR activities.  Such a position is unjustified, and fails to reflect the realities of the BFR process.

Silver Direct 76-78
	

	SBC:  Is it appropriate to include the undefined term of “materially” complete?

WilTel:  Is it reasonable to allow SBC to delay processing a BFR request if the form is missing an immaterial piece of information?
	#23
	6.3.7

6.3.8


	6.3.7
SBC-10STATE, SBC NEVADA will promptly consider and analyze each BFR it receives.  Within ten (10) Business Days of its receipt SBC-10STATE, SBC NEVADA will acknowledge receipt of the BFR and in such acknowledgement advice CLEC of the need for any further information needed to process the Request.  CLEC acknowledges that the time intervals set forth in this Appendix begins once SBC-10STATE, SBC NEVADA has received a materially complete and accurate BFR Application Form.

6.3.8
Except under extraordinary circumstances, within thirty (30) calendar days of its receipt of a materially complete and accurate BFR SBC-10STATE, SBC NEVADA will provide to CLEC a preliminary analysis of such Request (the “Preliminary Analysis”).  The Preliminary Analysis will (i) indicate that SBC-10STATE, SBC NEVADA will offer the Request to CLEC or (ii) advise CLEC that SBC-10STATE, SBC NEVADA will not offer the Request. If SBC-10STATE, SBC NEVADA indicates it will not offer the Request, SBC-10STATE, SBC NEVADA will provide a detailed explanation for the denial.  Possible explanations may be, but are not limited to: (i) access to the Request is not technically feasible, (ii) that the Request is not for a Lawful UNE, or is otherwise not required to be provided by SBC-10STATE, SBC NEVADA under the Act and/or, (iii) that the BFR is not the correct process for the request.


	WilTel’s proposed addition of “materially” is perfectly reasonable and, contrary to SBC’s assertion, will act to minimize disputes by requiring SBC to process BFR requests even if an immaterial piece of information is missing, such as the name of a building when the address and all other material information about location are provided.  The term “material” is not ambiguous and is used in contractual arrangements on a daily basis.  For this purpose, a “materially complete and accurate BFR Application Form” is one which contains all the information the SBC in fact needs to process such a request.  SBC should not be permitted to delay any bona fide request of WilTel for a new UNE or other applicable action based upon a non-material mistake in an SBC-drafted form.  

Schwebke Rebuttal at 7-8
	6.3.7
SBC-10STATE, SBC NEVADA will promptly consider and analyze each BFR it receives.  Within ten (10) Business Days of its receipt SBC-10STATE, SBC NEVADA will acknowledge receipt of the BFR and in such acknowledgement advice CLEC of the need for any further information needed to process the Request.  CLEC acknowledges that the time intervals set forth in this Appendix begins once SBC-10STATE, SBC NEVADA has received a complete and accurate BFR Application Form and, if applicable, $2,000 deposit.

6.3.8
Except under extraordinary circumstances, within thirty (30) calendar days of its receipt of a complete and accurate BFR SBC-10STATE, SBC NEVADA will provide to CLEC a preliminary analysis of such Request (the “Preliminary Analysis”).  The Preliminary Analysis will (i) indicate that SBC-10STATE, SBC NEVADA will offer the Request to CLEC or (ii) advise CLEC that SBC-10STATE, SBC NEVADA will not offer the Request. If SBC-10STATE, SBC NEVADA indicates it will not offer the Request, SBC-10STATE, SBC NEVADA will provide a detailed explanation for the denial.  Possible explanations may be, but are not limited to: (i) access to the Request is not technically feasible, (ii) that the Request is not for a Lawful UNE, or is otherwise not required to be provided by SBC-10STATE, SBC NEVADA under the Act and/or, (iii) that the BFR is not the correct process for the request.


	SBC Missouri rejected Wiltel’s insertion of the term “materially” since the use of this term can only lead to further dispute amongst the Parties due to its ambiguity.   SBC Missouri prefers to state that the BFR must be complete and accurate.  These terms clearly define the expectations of the Parties and will minimalize possible future disputes.

Silver Direct 78-79
	

	SBC:  (a) Should the Local Loop be consistent with applicable FCC rules?

Issue closed

(b) Is SBC Missouri required to provide loops where they are not deployed or available?

What are the appropriate loop cross connects?

WilTel:  Should the ICA be clear in defining what a local loop is?
	#24
	8.2

18.4.4

18.4.5

18.5.5

18.5.6

18.5.11

18.5.12

18.7.3

18.7.5


	8.2
A Lawful UNE Local Loop is a transmission facility between a distribution frame (or its equivalent) in an SBC-13STATE Central Office and the loop demarcation point at an End User premises.   SBC-13STATE will make available the Lawful UNE Local Loops set forth herein below between a distribution frame (or its equivalent) in an SBC-13STATE Central Office and the loop demarcation point at an End User premises.  The Parties acknowledge and agree that SBC-13STATE shall not be obligated to provision any of the Lawful UNE Local Loops provided for herein to cellular sites or to any other location that does not constitute an End User premises.  Where applicable, the Lawful UNE Local Loop includes all wire within multiple dwelling and tenant buildings and campuses that provides access to End User premises wiring, provided such wire is owned and controlled by SBC-13STATE.  The Lawful UNE  Local Loop includes all features, functions and capabilities of the transmission facility, including attached electronics (except those electronics used for the provision of advanced services, such as Digital Subscriber Line Access Multiplexers), and CLEC requested line conditioning (subject to applicable charges in Appendix Pricing) for purposes of the deployment of xDSL-based technologies as more specifically provided in the xDSL and Line Splitting Appendix to, or elsewhere in, this Agreement.  Lawful UNE Local Loops are copper loops (two-wire and four-wire analog voice-grade copper loops, digital copper loops [e.g., DS0s and integrated services digital network lines]), , as well as two-wire and four-wire copper loops conditioned, at CLEC request and subject to charges, to transmit the digital signals needed to provide digital subscriber line services) (the terms and conditions for 2-wire and 4-wire xDSL loops are set forth in the xDSL and Line Splitting Appendix to, or elsewhere in this Agreement where xDSL loops are addressed.  xDSL loops are not covered under this Appendix Lawful UNEs), Lawful UNE DS1 Digital Loops subject to caps set forth in Section 8.3.4.4.1) and Lawful UNE DS3 Digital Loops subject to caps set forth in Section 8.3.5.4.1), CLEC agrees to operate each Lawful UNE  Local Loop type within applicable technical standards and parameters. 

18.4.4
DS1 Digital Loop to Lawful UNE Connection Methods point of access

18 4.5
DS3 Digital Loop to Lawful UNE Connection Methods point of access 

18.5.5
2-Wire and 4-Wire DS1 Digital Loop to Collocation

18.5.6
2-Wire and 4-Wire DS1 Digital Loop to Collocation (without testing)

18.5.11
DS3 Digital Loop to Collocation

18.5.12
DS3 Digital Loop to Collocation (without testing)

18.7.3
2-Wire and 4-Wire DS1 Digital Loop to Adjacent Location Method point of access

18.7.5      DS3 Digital Loop to Adjacent Location Method point of access


	SBC’s proposed additional language in Section 8.2 is unnecessary because the parties are defining what a local loop is in this very section.  There is no need to qualify that by stating that it is defined pursuant to FCC rules – the definition is what it is.  If SBC’s proposed definition of a local loop in this section is not consistent with applicable FCC rules, then SBC should propose changes to the definition.  The language SBC proposes to retain in this section only serves to create ambiguity by potentially calling into question the definition of a local loop if there is a change in law, and WilTel believes that such language could be used by SBC as a means of avoiding its obligations under this ICA and circumventing the change of law procedures.  (See WilTel’s Response to Issue #1.)

Further in this Section 8.2, WilTel objects to the inclusion of the qualifier “where they have not been Declassified” simply because WilTel disagrees with SBC’s use of the term “Declassified” as a means of circumventing the change of law provisions of the ICA.  (See WilTel’s Response to Issue #1.)  WilTel has no objection to the reference to the caps, although WilTel believes it is unnecessary and redundant.  WilTel would propose that in place of each entire parenthetical, the phrase “subject to Section 8.3.4” (for DS1 loops) and “subject to Section 8.3.5” (for DS3 loops) would address both parties’ concerns as the language in those sections, regarding caps and in what wire centers they are available, speaks for itself.  

WilTel and SBC have reached agreement on Sections 18.4.4 through 18.7.5 so these are no longer in dispute.

Porter Rebuttal at 24-26
	SBC withdraws disputed language in first two sentences of section 8.2.

8.2
A Lawful UNE Local Loop is a transmission facility between a distribution frame (or its equivalent) in an SBC-13STATE Central Office and the loop demarcation point at an End User premises.    SBC-13STATE will make available the Lawful UNE Local Loops set forth herein below between a distribution frame (or its equivalent) in an SBC-13STATE Central Office and the loop demarcation point at an End User premises.  The Parties acknowledge and agree that SBC-13STATE shall not be obligated to provision any of the Lawful UNE Local Loops provided for herein to cellular sites or to any other location that does not constitute an End User premises.  Where applicable, the Lawful UNE Local Loop includes all wire within multiple dwelling and tenant buildings and campuses that provides access to End User premises wiring, provided such wire is owned and controlled by SBC-13STATE.  The Lawful UNE  Local Loop includes all features, functions and capabilities of the transmission facility, including attached electronics (except those electronics used for the provision of advanced services, such as Digital Subscriber Line Access Multiplexers), and CLEC requested line conditioning (subject to applicable charges in Appendix Pricing) for purposes of the deployment of xDSL-based technologies as more specifically provided in the xDSL and Line Splitting Appendix to, or elsewhere in, this Agreement.  Lawful UNE Local Loops are copper loops (two-wire and four-wire analog voice-grade copper loops, digital copper loops [e.g., DS0s and integrated services digital network lines]), , as well as two-wire and four-wire copper loops conditioned, at CLEC request and subject to charges, to transmit the digital signals needed to provide digital subscriber line services) (the terms and conditions for 2-wire and 4-wire xDSL loops are set forth in the xDSL and Line Splitting Appendix to, or elsewhere in this Agreement where xDSL loops are addressed.  xDSL loops are not covered under this Appendix Lawful UNEs), Lawful UNE DS1 Digital Loops (where they have not been Declassified and subject to caps set forth in Section 8.3.4.4.1) and Lawful UNE DS3 Digital Loops (where they have not been Declassified and subject to caps set forth in Section 8.3.5.4.1), where such loops are deployed and available in SBC-13STATE wire centers. CLEC agrees to operate each Lawful UNE Local Loop type within applicable technical standards and parameters. 

18.4.4 None

18.4.5 None

18.5.5
2-Wire Digital Loop to Collocation

18.5.6
2-Wire Digital Loop to Collocation (without testing)

18.5.11 None

18.5.12 None

18.7.3
2-Wire Digital Loop to Adjacent Location Method point of access

18.7.5 None


	SBC Missouri and Wiltel substantially agree to the language in Section 8.2. The only differences in SBC’s proposal are (1) SBC Missouri seeks clarifying language that UNE loops will be made available to the FCC’s unbundling rules; (2) SBC notes that the availability of DS1 and DS3 loops is subject to the impairment findings and caps established in the TRRO; and (3) loops are available only where they are deployed, i.e., SBC does not have to construct facilities to satisfy WilTel’s request for a loop. These restrictions are fully supported by the FCC’s TRO and TRRO and should be adopted. Deleting the language as proposed by WilTel would only lead to confusion and potentially a post interconnection agreement dispute before this Commission.

Silver Direct 18-20;27-29


	

	SBC:  Should the ICA obligate SBC to continue to provide network elements that are no longer required to be provided under applicable law?

WilTel:  Which party’s language more accurately incorporates the FCC’s ruling in the TRO Remand Order pertaining to Loops?


	#25
	8.3.4.2

8.3.5.2

8.3.4.4

8.3.4.4.1

8.3.5.4.1


	8.3.4.2 Subject to the cap described in Section 8.3.4.4.1 below, SBC-13STATE shall provide CLEC with nondiscriminatory access to DS1 Loops on an unbundled basis to any building not served by a wire center with at least 60,000 business lines and at least four fiber-based collocators.  For purposes of this Section 8.3.4, “business lines” and “fiber-based collocators” are as defined in 47 C.F.R. 51.5. 

8.3.4.3
In the event that a wire center in which, as of the date of full signature of this Agreement by the Parties, nondiscriminatory access to DS1 Loops on an unbundled basis was required as set forth in Section 8.3.4.2, is determined to have at least 60,000 business lines and at least four fiber-based collocators, the procedures set forth in Section 8.4, below will apply.
8.3.5.2
Subject to the cap described in Section 8.3.5.4.1 below, SBC-13STATE shall provide CLEC with nondiscriminatory access to DS3 Loops on an unbundled basis to any building not served by a wire center with at least 38,000 business lines and at least four fiber-based collocators.  For purposes of this Section 8.3.5, “business lines” and “fiber-based collocators” are as defined in 47 C.F.R. 51.5. 

8.3.4.4  DS1 Loop “Caps”

8.3.4.4.1   SBC 13-STATE is not obligated to provide to CLEC more than ten (10) DS1 Lawful UNE loops at a time per requesting carrier to any single building in which DS1 Loops and DS3 loops are available on an unbundled basis; accordingly, CLEC may not order or otherwise obtain, and CLEC will cease ordering unbundled DS1 Loops once CLEC has already obtained ten DS1 Lawful UNE Loops at the same qualifying building.  If, notwithstanding this Section, CLEC submits such an order, at SBC-13STATE’s option it may accept the order, but convert any requested DS1 Lawful UNE Loop(s) in excess of the cap to Special Access upon thirty (30) days advance written notice, and applicable Special Access charges will apply to CLEC for such DS1 Loop(s) as of the date of conversion. 
8.3.5.4.1 SBC 13-STATE is not obligated to provide to CLEC more than one (1) DS3 Lawful UNE loop per requesting carrier to any single building in which DS3 Loops are available on an unbundled basis; accordingly, CLEC may not order or otherwise obtain, and CLEC will cease ordering unbundled DS3 Loops once CLEC has already obtained one DS3 Lawful UNE loop to the same building.   If, notwithstanding this Section, CLEC submits such an order, at SBC-13STATE’s option it may accept the order, but convert any requested DS3 Lawful UNE Loop(s) in excess of the cap to Special Access upon thirty (30) days advance written notice, and applicable Special Access charges will apply to CLEC for such DS3 Loop(s) as of the date of conversion. 

	In Sections 8.3.4.2 and 8.3.5.2, SBC’s proposed first sentence is unnecessary because the remaining language clearly establishes where DS1 and/or DS3 Loops must be made available.  The additional language merely adds ambiguity and potential for dispute, and could allow SBC to circumvent the change of law provisions of the ICA.  (See WilTel’s Response to Issue #1.)

In Sections 8.3.4.2, 8.3.5.2, 8.3.4.3, 8.3.5.3, 8.3.4.4.1, and 8.3.5.4.1, WilTel objects to SBC’s use of the term “Declassified” in the context that SBC desires to use it because it is SBC’s means of circumventing the change of law provisions of the ICA to address potential future changes in unbundling rules for UNEs, and there is no reasonable basis to apply different change of law procedures for the “declassification” of UNEs from any other change in law under the ICA.  (See WilTel’s Response to Issue #27 below; and see WilTel’s Response to Issue #1.) 

In Section 8.3.4.4.1, WilTel’s proposed language accomplishes, in addition to the above, the following:  (1) clarifies that the cap of 10 DS1 Loops is meant to be a cap at a given time, not an aggregate cap (e.g., once WilTel has ordered 10 DS1s total, we can order more as these are turned down); and (2) if SBC at its option chooses to accept an order for Loops that exceed the cap, but then later decide to convert them to Special Access, SBC should give WilTel at least 30 days notice of such conversion and Special Access pricing will begin upon conversion. 

In Section 8.3.5.4.1, WilTel’s proposed language accomplishes, in addition to the above, that if SBC at its option chooses to accept an order for Loops that exceed the cap, but then later decide to convert them to Special Access, SBC should give WilTel at least 30 days notice of such conversion and Special Access pricing will begin upon conversion.

Porter Rebuttal at 24-26
	8.3.4.2 DS1 Lawful UNE Digital Loops will be offered and/or provided only where such Loops have not been Declassified. Subject to the cap described in Section 8.3.4.4.1 below, SBC-13STATE shall provide CLEC with nondiscriminatory access to DS1 Loops on an unbundled basis to any building not served by a wire center with at least 60,000 business lines and at least four fiber-based collocators.  For purposes of this Section 8.3.4, “business lines” and “fiber-based collocators” are as defined in 47 C.F.R. 51.5. 

8.3.4.3
In the event that a wire center in which, as of the date of full signature of this Agreement by the Parties, nondiscriminatory access to DS1 Loops on an unbundled basis was required as set forth in Section 8.3.4.2, is determined to have at least 60,000 business lines and at least four fiber-based collocators, the procedures set forth in Section 8.4, below will apply in the event DS1 Digital Loops (DS1) are or have been Declassified.
8.3.5.2
DS3 Lawful UNE loops will be offered and/or provided only where such Loops have not been Declassified. Subject to the cap described in Section 8.3.5.4.1 below, SBC-13STATE shall provide CLEC with nondiscriminatory access to DS3 Loops on an unbundled basis to any building not served by a wire center with at least 38,000 business lines and at least four fiber-based collocators.  For purposes of this Section 8.3.5, “business lines” and “fiber-based collocators” are as defined in 47 C.F.R. 51.5. 

8.3.4.4  DS1 Loop “Caps”

8.3.4.4.1   SBC 13-STATE is not obligated to provide to CLEC more than ten (10) DS1 Lawful UNE loops per requesting carrier to any single building in which DS1 Loops have not been otherwise Declassified; accordingly, CLEC may not order or otherwise obtain, and CLEC will cease ordering unbundled DS1 Loops once CLEC has already obtained ten DS1 Lawful UNE Loops at the same building.  If, notwithstanding this Section, CLEC submits such an order, at SBC-13STATE’s option it may accept the order, but convert any requested DS1 Lawful UNE Loop(s) in excess of the cap to Special Access upon thirty (30) days advance written notice, and applicable Special Access charges will apply to CLEC for such DS1 Loop(s) as of the date of provisioning. 
8.3.5.4  DS3 Loop “Caps”

8.3.5.4.1 SBC 13-STATE is not obligated to provide to CLEC more than one (1) DS3 Lawful UNE loop per requesting carrier to any single building in which DS3 Loops have not been otherwise Declassified; accordingly, CLEC may not order or otherwise obtain, and CLEC will cease ordering unbundled DS3 Loops once CLEC has already obtained one DS3 Lawful UNE loop to the same building.   If, notwithstanding this Section, CLEC submits such an order, at SBC-13STATE’s option it may accept the order, but convert any requested DS3 Lawful UNE Loop(s) in excess of the cap to Special Access upon thirty (30) days advance written notice, and applicable Special Access charges will apply to CLEC for such DS3 Loop(s) as of the date of provisioning. 

	If a DS1 or DS3 Loop is declassified, SBC Missouri is no longer legally required to provide the declassified Loop on an unbundled basis.  Any Loops that are still legally required that are NOT located in non-impaired wire centers are properly included in the agreement, but musts be made subject to those limitations.   SBC Missouri has addressed the provision of embedded base elements that the FCC requires to be provided on a transitional basis for 12 or 18 months in its “Embedded Base Temporary Rider” which is attached to this DPL as an exhibit and incorporated herein by reference.

Silver Direct 7-10; 18-26

	

	SBC:  Should the agreement reflect the FCC’s definition of a loop?

WilTel:  What is the definition of a DS3 Loop?

RESOLVED
	#26
	8.3.5

8.3.3.1
	8.3.5  DS3 Digital Loop

8.3.3.1  A DS3 digital loop (DS3 Loop) is a digital local loop having a total digital signal speed of 44.736 megabytes per second. 

	WilTel’s proposed definition of a DS3 Loop is reasonable. 
	8.3.5  DS3 Digital Loop

8.3.3.1 A DS3 digital loop (DS3 Loop) is a digital local loop having a total digital signal speed of 44.736 megabytes per second. 

	SBC withdraws disputed language
	

	SBC:  Does SBC’s wire center declassification language comply with the FCC rules?

WilTel:  Should SBC be permitted to circumvent the ICA’s change of law provisions or to unilaterally determine when a wire center is no longer subject to unbundling obligations without going through a reasonable process?
	#27
	8.4

8.4.1

8.4.2

8.4.3

8.4.3.1
	8.4
Wire Center Classification 
8.4.1 DS1.  Once a wire center exceeds both the 60,000 business lines and four fiber-based collocators threshold criteria as described in Section 8.3.4.2 above, no future DS1Digital Loop unbundling will be required in that wire center.  Upon receiving a request from CLEC for access to a DS1 Loop in which CLEC certifies that, based upon a reasonably diligent inquiry, CLEC is entitled to unbundled access to DS1 Loops in the particular wire center, SBC-13STATE shall immediately process the request.  To the extent that SBC-13STATE seeks to challenge the classification of such wire center as it applies to DS1 Loops, the issue shall be resolved through the dispute resolution procedures in this Agreement.  Accordingly Once it is determined through such procedure that a particular wire center exceeds both threshold criteria above, CLEC may not order or otherwise obtain, and CLEC will cease ordering DS1 Lawful UNE Digital Loops in such wire center(s).  

8.4.2   Once a wire center exceeds both the 38,000 business lines and four fiber-based collocator thresholds criteria as described in Section 8.3.5.2 above, no future DS3 Digital Loop unbundling will be required in that wire center.  Upon receiving a request from CLEC for access to a DS3 Loop in which CLEC certifies that, based upon a reasonably diligent inquiry, CLEC is entitled to unbundled access to DS3 Loops in the particular wire center, SBC-13STATE shall immediately process the request.  To the extent that SBC-13STATE seeks to challenge the classification of such wire center as it applies to DS3 Loops, the issue shall be resolved through the dispute resolution procedures in this Agreement.  Once it is determined through such procedure that a particular wire center exceeds both threshold criteria above, CLEC may not order or otherwise obtain, and CLEC will cease ordering DS3 Lawful UNE Digital Loops in such wire center(s).

8.4.3 Effect on Embedded Base.  Upon reclassification of wire centers as they apply to the availability of unbundled DS1 Digital Loops or DS3 Digital Loops in accordance with this Section 8.4, Loops already purchased by CLEC as Lawful UNEs under this Agreement shall be subject to re-pricing and SBC-13STATE will provide written notice to CLEC, and proceed in accordance with Section 2.5 “Notice and Transition Procedure.”  
8.4.3.1
Products provided by SBC-13STATE in conjunction with such Loops (e.g. Cross-Connects) shall also be subject to re-pricing under this Section and Section 2.5 “Notice and Transition Procedure” where such Loops are no longer available in accordance with this Section 8.4.
	Contrary to SBC’s proposed Section 8.4, et seq, WilTel’s proposed process for handling any future wire center “re-classifications” where they exceed the FCC’s threshold criteria are fully in line with the TRO Remand Order and FCC rules.  SBC’s proposed language, on the other hand, exceeds the FCC’s rulings and seeks to impose unlawful limitations on WilTel’s rights under Section 251.  

WilTel objects to SBC’s use of the term “Declassified” because SBC desires to use it in the context of giving SBC the means of circumventing the change of law provisions of the ICA to address potential future changes in unbundling rules for UNEs.  In other words, SBC seeks to unilaterally and proactively avoid its contractual obligations under this ICA if SBC believes that DS1 or DS3 Loops are no longer available as UNEs in a particular wire center.  The language further gives SBC free reign to determine the “legal” status of a network element if it believes that it has changed, and there is no reasonable basis to apply different change of law procedures for the “declassification” of UNEs from any other change in law under the ICA.  (See WilTel’s Response to Issue #1.)  WilTel is not opposed to establishing a process by which the parties will handle changes in circumstances of specific wire centers that at some point in time take them above the FCC’s mandated minimum threshold requirements.  However, this is a separate and distinct process from determining whether there has been a change in law, and SBC’s language can be used for that purpose.  In any event SBC is not permitted by the FCC’s TRO Remand Order to unilaterally determine that a given wire center is no longer subject to unbundling requirements.  If WilTel requests a DS1 or DS3 Loop from a wire center that WilTel believes, after making a reasonably diligent inquiry, is available, then SBC must process the order.  If SBC disagrees that the wire center is available, SBC has the burden of establishing this with the State Commission.  In no event, however, is SBC permitted to simply deny an order properly made by WilTel in accordance with the FCC’s TRO Remand Order. Further, WilTel’s “reasonably diligent inquiry” is not for SBC to determine itself in advance.  WilTel will base its decision of the status of a wire center upon available information that it deems reliable, including information provided by SBC.  It is for WilTel to determine, in good faith, whether such information accurately reflects the status of a wire center.  

WilTel’s proposed Section 8.4 is reasonable and addresses both parties’ rights and obligations in accordance with the FCC’s ruling in the TRO Remand Order.  The Section provides that if a wire center exceeds the applicable FCC mandated threshold criteria, and such status has been established through the process set forth in 8.4.1 and 8.4.2 as mandated by the FCC, no future unbundling will be required.   The process provides that WilTel may request access to DS1 or DS3 Loops in any wire center where it believes they are available, based upon reasonably diligent inquiry into their availability.  The FCC, clearly placing the burden of establishing that a given wire center is not subject to unbundling obligations, has mandated that SBC must process any such request but can challenge it through the dispute resolution procedures and ultimately this State Commission.  WilTel’s proposed “reclassification” process is clearly more reasonable and in line with the FCC’s rulings and should be approved.  

Finally, WilTel’s proposed language in Section 8.4.3 clarifies the application of the process above and provides for the reasonable effect on existing Loops in a wire center that has been reclassified as one where unbundling is no longer required.  SBC provides no argument in opposition to WilTel’s proposed modifications.  

All of WilTel’s proposed Section 8.4 should be approved.

Porter Rebuttal at 24-26, 40-42
	8.4
Declassification Procedure
8.4.1 DS1.  Subject to the cap described in Section 8.3.4.4.1, SBC-13STATE shall provide CLEC with access to a DS1 Lawful UNE Digital Loop, where available, to any building not served by a wire center with 60,000 or more business lines and four or more (4) fiber-based collocators. Once a wire center exceeds, no future DS1Digital Loop unbundling will be required in that wire center, or any buildings served by that wire center, and DS1 Digital Loops in that wire center, or any buildings served by that wire center, shall be Declassified and no longer available as Lawful UNEs under this Agreement.  CLEC may not order or otherwise obtain, and CLEC will cease ordering DS1 Lawful UNE Digital Loops in such wire center(s)or any buildings served by such wire center(s).  

8.4.2    DS3.  Subject to the cap described in Section 8.3.5.4.1, SBC-13STATE shall provide CLEC with access to a DS3 Lawful UNE Digital Loop, where available,  to any building served by a wire center with at least 38,000 business lines and at least four (4) fiber-based collocators. Once a wire center exceeds no future DS3 Digital Loop unbundling will be required in that wire center or any buildings served by that wire center, and DS3 Digital Loops in that wire center, or any buildings served by that wire center, shall be Declassified, and no longer available as Lawful UNEs under this Agreement..  Accordingly, CLEC may not order or otherwise obtain, and CLEC will cease ordering DS3 Lawful UNE Digital Loops in such wire center(s), or any buildings served by such wire center(s).

8.4.3 Effect on Embedded Base.  Upon Declassification of DS1 Digital Loops or DS3 Digital Loops already purchased by CLEC as Lawful UNEs under this Agreement SBC-13STATE will provide written notice to CLEC of such Declassification, proceed in accordance with Section 2.5 “Notice and Transition Procedure.”  
8.4.3.1
Products provided by SBC-13STATE in conjunction with such Loops (e.g. Cross-Connects) shall also be subject to re-pricing under this Section and Section 2.5 “Notice and Transition Procedure” where such Loops are Declassified.

	Wire Center Determinations

WilTel language does not correctly characterize the FCC’s recent determinations with regard to wire centers (and associated routes and buildings) where CLECs are no longer impaired without access to certain UNEs.  The FCC, in its TRRO, specifically designed the wire center designation process using standards and data that it believed were objective and reliable.  See, e.g. TRRO, paras. 99 through 105, including footnotes.  WilTel’s attempt to create unnecessary and lengthy dispute processes is no more than an attempt to avoid the legitimate application of the TRRO’s rules to wire centers that qualify as Tier 1 and Tier 2.  SBC MISSOURI has no objection to providing notice of wire center classifications to Tier 1 and Tier 2 as they occur, to the extent possible, but believes that a generally available publication method, such as posting to CLEC Online, would be most fair and efficient.

Chapman Direct 63-81

Chapman Rebuttal 34-38
	

	SBC:  To what extent should SBC be required to make routine network modifications to Lawful UNE Loop facilities used by requesting telecommunications carriers?

WilTel:  Should the ICA exclude an activity from routine network modification that could in fact be considered a routine network modification?
	#28
	8.5.1

8.5.2

8.5.3

8.5.4

8.5.6

13.7.1

14.12.1
	8.5.1
SBC-13STATE shall make all routine network modifications to Lawful UNE Local Loop facilities used by requesting telecommunications carriers where the requested Lawful UNE Local Loop facility has already been constructed.  SBC-13STATE shall perform routine network modifications to Lawful UNE Local Loop facilities in a nondiscriminatory fashion, without regard to whether the Lawful UNE Local Loop facility being accessed was constructed on behalf, or in accordance with the specifications, of any carrier.  

8.5.2
A routine network modification is an activity that SBC-13STATE regularly undertakes for its own customers.   Routine network modifications include rearranging or splicing of existing cable; adding an equipment case; adding a doubler or repeater; adding a smart jack; installing a repeater shelf; adding a line card; deploying a new multiplexer or reconfiguring an existing multiplexer; and attaching electronic and other equipment that the incumbent LEC ordinarily attaches to activate such loops for its own  customers, under the same conditions and in the same manner that SBC-13STATE does for its own  customers.  Routine network modifications may entail activities such as accessing manholes, deploying bucket trucks to reach aerial cable, and installing equipment casings.  SBC-13STATE will place drops in the same manner as it does for its own customers. 

8.5.3  Routine network modifications do not include constructing new Lawful UNE loops; installing new cable; securing permits, rights-of-way, or building access arrangements; constructing and/or placing new manholes, conduits; or installing new terminals,  Except to the extent that they are undertaken for SBC-13STATE’s own customers, routine network modification may not include removing or reconfiguring packetized transmission facility; SBC-13STATE is not obligated to perform those activities for a requesting telecommunications carrier.

8.5.4
SBC-13STATE shall determine whether and how to perform routine network modifications using the same network or outside plant engineering principles that would be applied in providing service to SBC-13STATE’s customers.   

8.5.6
Notwithstanding anything to the contrary herein, SBC-13STATE’s obligations with respect to routine network modifications apply only where the loop transmission facilities are subject to unbundling and, as to access to the TDM capabilities of SBC-13STATE’s hybrid loops, only with respect to any existing capabilities of SBC-13STATE’s hybrid loops. 
13.7.1
SBC-13STATE shall make all routine network modifications to Lawful UNE Dedicated Transport  facilities used by requesting telecommunications carriers where the requested Lawful UNE Dedicated Transport facilities have already been constructed.  SBC-13STATE shall perform routine network modifications to Lawful UNE Dedicated Transport facilities in a nondiscriminatory fashion, without regard to whether the Lawful UNE Dedicated Transport facility being accessed was constructed on behalf, or in accordance with the specifications, of any carrier.

14.12.1
SBC-12STATE shall make all routine network modifications to Lawful UNE Dedicated Transport Dark Fiber used by requesting Telecommunications Carriers for the provision of Telecommunication Services where the requested Lawful UNE Dedicated Transport Dark Fiber  facilities have already been constructed.  SBC-12STATE shall perform routine network modifications to Lawful UNE Dedicated Transport Dark Fiber  in a nondiscriminatory fashion, without regard to whether such fiber being accessed was constructed on behalf, or in accordance with the specifications, of any Telecommunications Carrier. 


	WilTel’s proposed modification to 8.5.1 simply states exactly what is stated in the applicable FCC Rule on routine network modifications.  See 47 C.F.R. § 51.319(a)(8).  

WilTel’s proposed modifications to Section 8.5.3 simply provides clarity in that if “removing or reconfiguring packetized transmission facility” is something that SBC “regularly undertakes for its own customers”, then it will be deemed a routine network modification as defined by Rule 51.319.  If it is not, then SBC has nothing to worry about with WilTel’s proposed addition.  The FCC made clear that the list of activities in the rule is not an exclusive list, and any attempt by SBC to make the list of activities in this Section 8.5 an exclusive list should be rejected.  SBC also cannot claim that this particular activity is one which the FCC has determined is not a routine network modification activity.  The FCC has only declared that “the construction of a new loop, or the installation of new aerial or buried cable for a requesting telecommunications carrier” are not such activities.   

Porter Rebuttal at 42-43
	8.5.1
SBC-13STATE shall make routine network modifications to Lawful UNE Local Loop facilities used by requesting telecommunications carriers where the requested Lawful UNE Local Loop facility has already been constructed.  SBC-13STATE shall perform routine network modifications to Lawful UNE Local Loop facilities in a nondiscriminatory fashion, without regard to whether the Lawful UNE Local Loop facility being accessed was constructed on behalf, or in accordance with the specifications, of any carrier.  

8.5.2
A routine network modification is an activity that SBC-13STATE regularly undertakes for its own customers.   Routine network modifications include rearranging or splicing of existing cable; adding an equipment case; adding a doubler or repeater; adding a smart jack; installing a repeater shelf; adding a line card; deploying a new multiplexer or reconfiguring an existing multiplexer; and attaching electronic and other equipment that the incumbent LEC ordinarily attaches to activate such loops for its own  customers, under the same conditions and in the same manner that SBC-13STATE does for its own  customers.  Routine network modifications may entail activities such as accessing manholes, deploying bucket trucks to reach aerial cable, and installing equipment casings.  SBC-13STATE will place drops in the same manner as it does for its own customers. 

8.5.3 Routine network modifications do not include constructing new Lawful UNE loops; installing new cable; securing permits, rights-of-way, or building access arrangements; constructing and/or placing new manholes, conduits; or installing new terminals or removing or reconfiguring packetized transmission facility; SBC-13STATE is not obligated to perform those activities for a requesting telecommunications carrier.

8.5.4
SBC-13STATE shall determine whether and how to perform routine network modifications using the same network or outside plant engineering principles that would be applied in providing service to SBC-13STATE’s retail customers.   

8.5.6
Notwithstanding anything to the contrary herein, SBC-13STATE’s obligations with respect to routine network modifications for Loops apply only where the particular loop transmission facilities are subject to unbundling and, as to access to the TDM capabilities of SBC-13STATE’s hybrid loops, only with respect to any existing capabilities of SBC-13STATE’s hybrid loops. SBC-13STATE has no obligation to perform routine network modifications in connection with FTTH loops or FTTC loops. 
13.7.1
SBC-13STATE shall make routine network modifications to Lawful UNE Dedicated Transport  facilities used by requesting telecommunications carriers where the requested Lawful UNE Dedicated Transport facilities have already been constructed.  SBC-13STATE shall perform routine network modifications to Lawful UNE Dedicated Transport facilities in a nondiscriminatory fashion, without regard to whether the Lawful UNE Dedicated Transport facility being accessed was constructed on behalf, or in accordance with the specifications, of any carrier.

14.12.1
SBC-12STATE shall make routine network modifications to Lawful UNE Dedicated Transport Dark Fiber used by requesting Telecommunications Carriers for the provision of Telecommunication Services where the requested Lawful UNE Dedicated Transport Dark Fiber  facilities have already been constructed.  SBC-12STATE shall perform routine network modifications to Lawful UNE Dedicated Transport Dark Fiber  in a nondiscriminatory fashion, without regard to whether such fiber being accessed was constructed on behalf, or in accordance with the specifications, of any Telecommunications Carrier. 


	SBC Missouri's language addresses for WilTel what constitutes a routine network modification at Section 8.5.2 and also agrees to provide those routine network modifications in a non-discriminatory manner in Section 8.5.1.  WilTel's additional language at 8.5.1 and 8.5.3 adds nothing to clarify any issues and actually adds confusion.  It appears WilTel is attempting to include items in routine network modification with its use of the term "all" while 8.5.3 is clarifying what is not a routine network modification.  Wiltel's inserted language proposal for 8.5.3 is unnecessary and duplicative of language already agreed to by the parties in 8.5.1 and 8.5.2.    In 8.5.2 the parties have already agreed that any activity that SBC Missouri regularly undertakes for its own retail customers constitutes a routine Network modification and therefore Wiltel's language is clearly not needed in 8.5.3.

SBC Missouri's language at 8.5.6 states that the FCC in its Triennial Review Remand Order limited the ILECs obligations with regard to FTTH and FTTC loops and placed no obligation on SBC Missouri to perform routine network modification in connection with FTTH or FTTC loops.

For these reasons, Wiltel's proposed language should be rejected and the Commission should adopt SBC Missouri's language at 8.5.6   

Smith Direct 24-30

Hatch Direct 2-4; 11-19

Chapman Rebuttal 31
	

	SBC:  (a) Is SBC Missouri entitled to charge CLEC for routine network modifications?

(b) Is it reasonable to include ICB pricing for those scenarios in which a rate has not previously  been established?

WilTel:  What charges should be applicable to routine network modifications, and how should they be determined?
	#29
	8.5.6

13.7.6

14.12.6
	8.5.6
SBC-12STATE shall provide routine network modifications at the rates, terms and conditions set out in this Appendix (SBC-12STATE), and in the state specific Appendix Pricing (SBC-12STATE) or by tariff (SBC CONNECTICUT).  Notwithstanding the Appendix Pricing, SBC-13STATE shall only impose a charge for any routine network modification to the extent that a particular cost associated with performing a routine network modification is not already recovered through existing UNE rates or any other rate or by any other means.  
13.7.6
SBC-12STATE shall provide routine network modifications at the rates, terms and conditions set out in this Appendix (SBC-12STATE), and in the state specific Appendix Pricing (SBC-12STATE) or by tariff, as such tariff may be modified from time to time (SBC CONNECTICUT).  Notwithstanding the Appendix Pricing, SBC-13STATE shall only impose a charge for any routine network modification to the extent that a particular cost associated with performing a routine network modification is not already recovered through existing UNE rates or any other rate or by any other means.  

14.12.6 SBC-12STATE shall provide routine network modifications at the rates, terms and conditions set out in this Appendix (SBC-12STATE), and in the state specific Appendix Pricing (SBC-12STATE) or by tariff, as such tariff may be modified from time to time (SBC CONNECTICUT).  Notwithstanding the Appendix Pricing, SBC-13STATE shall only impose a charge for any routine network modification to the extent that a particular cost associated with performing a routine network modification is not already recovered through existing UNE rates or any other rate or by any other means.  

	This should be Section 8.5.7 as there is already an 8.5.6.  SBC should not be permitted to unilaterally determine rates and charges for routine network modification work.  There should be no charge for such work, or any such rates and charges must be approved by the Commission after SBC has certified and provided evidence of the cost of doing such work.  Additionally, SBC is not entitled to charge for such work to the extent the cost is already recovered through another method.

Porter Rebuttal at 42-43
	8.5.6
SBC-12STATE shall provide routine network modifications at the rates, terms and conditions set out in this Appendix (SBC-12STATE), and in the state specific Appendix Pricing (SBC-12STATE) or by tariff (SBC CONNECTICUT).  A rate for any routine network modification shown as “ICB” in Appendix Pricing or the applicable tariff indicates that the Parties have not negotiated, and/or that the State Commission has not reviewed and approved, a specific rate for that routine network modification. The ICB rate shall be determined on an individual case basis and shall reflect an engineering estimate of the actual costs of time and materials required to perform the routine network modification; provided, however, that the ICB rate shall not include any costs already recovered through existing, applicable recurring and non-recurring charges. The resulting ICB rates shall continue to apply to such routine network modifications unless and until the Parties negotiate specific rates for such routine network modifications or specific rates are otherwise established for such routine network modifications. 
13.7.6
SBC-12STATE shall provide routine network modifications at the rates, terms and conditions set out in this Appendix (SBC-12STATE), and in the state specific Appendix Pricing (SBC-12STATE) or by tariff, as such tariff may be modified from time to time (SBC CONNECTICUT).  A rate for any routine network modification shown as “ICB” in Appendix Pricing or the applicable tariff indicates that the Parties have not negotiated, and/or that the State Commission has not reviewed and approved, a specific rate for that routine network modification. The ICB rate shall be determined on an individual case basis and shall reflect an engineering estimate of the actual costs of time and materials required to perform the routine network modification; provided, however, that the ICB rate shall not include any costs already recovered through existing, applicable recurring and non-recurring charges. The resulting ICB rates shall continue to apply to such routine network modifications unless and until the Parties negotiate specific rates for such routine network modifications or specific rates are otherwise established for such routine network modifications.

14.12.6 SBC-12STATE shall provide routine network modifications at the rates, terms and conditions set out in this Appendix (SBC-12STATE), and in the state specific Appendix Pricing (SBC-12STATE) or by tariff, as such tariff may be modified from time to time (SBC CONNECTICUT).  A rate for any routine network modification shown as “ICB” in Appendix Pricing or the applicable tariff indicates that the Parties have not negotiated, and/or that the State Commission has not reviewed and approved, a specific rate for that routine network modification. The ICB rate shall be determined on an individual case basis and shall reflect an engineering estimate of the actual costs of time and materials required to perform the routine network modification; provided, however, that the ICB rate shall not include any costs already recovered through existing, applicable recurring and non-recurring charges. The resulting ICB rates shall continue to apply to such routine network modifications unless and until the Parties negotiate specific rates for such routine network modifications or specific rates are otherwise established for such routine network modifications.


	SBC Missouri has the right to recover costs for routine network modifications so long as there is no double recovery of the cost.  The type of required modification is determined by Engineering on an individual case basis. In its TRO, the FCC specifically stated that its “pricing rules provide incumbent LECs with the opportunity to recover the cost of the routine network modifications” required by the FCC in its TRO, but provide that there may not be any double recovery of these costs “(i.e., if costs are recovered through recurring charges, the incumbent may not also recover these costs through a NRC).” TRO ¶640. In its FN 1941, the FCC cites the Local Competition Order, 11 FCC Rcd at 15847, para. 682 which provides that “directly attributable forward-looking costs include the incremental costs of facilities and operations that are dedicated to the element. Such costs typically include the investment costs and expenses related to primary plant used to provide that element.” FN 1941 also cites 11 FCC Rcd at 15851, para. 691 which provides “Costs must be attributed on a cost-causative basis. Costs are causally-related to the network element being provided if the costs are incurred as a direct result of providing the network elements, or can be avoided, in the long run, when the company ceases to provide them.” Clearly, under the FCC’s TRO, SBC MISSOURI is entitled to cover (but not double recover) the costs it incurs, on a cost-causative basis, for routine loop modifications it performs on a CLEC’s behalf. For these reasons, SBC MISSOURI’s proposed language, which is entirely consistent with the FCC’s findings in this regard, should be adopted. 

In many cases, SBC MISSOURI’s loop and transport rates do not include the costs of routine network modifications.  For example, SBC MISSOURI’s cost models for DS1 loops do not include any repeater costs at all.  Thus, the costs of repeaters clearly are not recovered in existing rates.  Under similar circumstances, the FCC has approved the recovery of routine network modification costs, on an individual basis.  Memorandum Opinion and Order, In re Petition of Cavalier Telephone LLC Pursuant to Section 252(e)(5) of the Communications Act, WC Dkt. No. 02-359, 18 FCC Rcd. 25887, ¶¶ 136-37 (Dec. 12, 2003).  SBC proposes language to cover these ICB scenarios, and it is entirely appropriate that the IXCA address these situations.  SBC MISSOURI recognizes that double recovery is not permitted and will not impose additional charges if double recovery would result.

For the foregoing reasons, SBC MISSOURI’s proposed language should be adopted and WilTel’s (which ignores several of these issues) should be rejected.    
Smith Direct 24-30
	

	SBC:  Is it reasonable to affirmatively state that this agreement contains all subloops that are required under current law?

Should the ICA clearly state that SBC is required to provide only UNEs that it is lawfully obligated to provide under Section 251 and 252 of the Act?

WilTel:  Is it reasonable for the ICA to have language requiring WilTel to waive any argument it may have that some other subloop may be considered a UNE?  

RESOLVED
	#30
	9.4.4


	9.4.4
SBC-13STATE is not obligated under this Agreement to provide any other type of subloop. CLEC shall not request such subloops under this Agreement, whether alone, in combination or Commingled.  Accordingly, if CLEC requests and SBC-13STATE provides a subloop(s) that is not described or provided for in this Agreement, SBC-13STATE may, at any time, even after the subloop(s) has been provided to CLEC, discontinue providing such subloop(s) (including any combination(s) including that subloop) upon 30 days’ advance written notice to CLEC.  Without affecting the application or interpretation of any other provisions regarding waiver, estoppel, laches, or similar concepts in other situations, the failure of SBC-13STATE to refuse to provide, including if SBC-13STATE provides or continues to provide, access to such subloop(s) (whether on a stand-alone basis, in combination with UNEs (Lawful or otherwise), with a network element possessed by CLEC, or  otherwise), shall not act as a waiver of any part of this Agreement, and estoppel, laches, or other similar concepts shall not act to affect any rights or requirements hereunder.


	SBC withdraws disputed language.
	9.4.4
SBC-13STATE is not obligated under this Agreement to provide any other type of subloop. CLEC shall not request such subloops under this Agreement, whether alone, in combination or Commingled.  Accordingly, if CLEC requests and SBC-13STATE provides a subloop(s) that is not described or provided for in this Agreement, SBC-13STATE may, at any time, even after the subloop(s) has been provided to CLEC, discontinue providing such subloop(s) (including any combination(s) including that subloop) upon 30 days’ advance written notice to CLEC.  Without affecting the application or interpretation of any other provisions regarding waiver, estoppel, laches, or similar concepts in other situations, the failure of SBC-13STATE to refuse to provide, including if SBC-13STATE provides or continues to provide, access to such subloop(s) (whether on a stand-alone basis, in combination with UNEs (Lawful or otherwise), with a network element possessed by CLEC, or  otherwise), shall not act as a waiver of any part of this Agreement, and estoppel, laches, or other similar concepts shall not act to affect any rights or requirements hereunder.


	SBC withdraws disputed language.
	

	SBC:  Is the CLEC responsible for isolating trouble within its own network?

Should SBC Missouri bare the costs of WilTel’s inability to isolate trouble within their own network?

WilTel:  What charges should reasonably apply for technician dispatches?
	#31
	19.13

19.13.1

19.13.2

19.8.1

19.9

19.10

19.11


	19.13
Maintenance of Elements  

19.13.1
If trouble occurs with Lawful UNEs provided by SBC-13STATE, CLEC will first determine, to the extent reasonably practicable, whether the trouble is in CLEC’s own equipment and/or facilities or those of the End User.  If CLEC determines the trouble is in SBC-13STATE’s equipment and/or facilities, CLEC will issue a trouble report to SBC-13STATE.

19.13.2 None

19.8.1
SBC-13STATE shall charge the CLEC a Maintenance of Service Charge (MSC) when CLEC reports a suspected failure of a Lawful UNE and SBC-13STATE dispatches personnel to the End User's premises or an SBC-13STATE Central Office and trouble was not caused by SBC-13STATE's facilities or equipment.  Time and materials will include all technicians dispatched, including technicians dispatched to other locations for purposes of testing, provided such dispatches are reasonable under the circumstances.

19.9
CLEC shall pay Time and Material charges when SBC-13STATE dispatches personnel and the trouble is in equipment or communications systems which are owned and controlled by an entity other than SBC-13STATE, unless covered under a separate maintenance agreement.

19.10
CLEC shall pay Maintenance of Service charges when the trouble clearance did not otherwise reasonably require dispatch, but dispatch was requested for repair verification or cooperative testing, and the circuit did not exceed maintenance limits.   

19.11
If CLEC issues a trouble report allowing SBC-13STATE access to End User's premises and SBC-13STATE personnel are dispatched but denied access to the premises, then Time and Material charges will apply for the reasonable period of time that SBC-13STATE personnel are dispatched up to the time at which access is finally gained.  Subsequently, if SBC-13STATE personnel are allowed access to the premises, these pre-access charges will still apply. 


	WilTel’s proposed addition to Section 19.8.1 is perfectly reasonable.  WilTel should not reasonably be expected to pay for technician dispatches that are not reasonable under the circumstances (e.g. sending 2 technicians when 1 would suffice, or dispatching to a location that didn’t make sense under the circumstances).  

In Section 19.9, WilTel’s proposed language clarifies the ambiguous term “provided” such that in the potential situation, for example, where a piece of equipment may be “provided” by an equipment vendor but is owned or controlled by SBC and SBC should be responsible for charges associated with its maintenance.  Use of the language “owned or controlled” is less ambiguous.  Further, SBC provides no basis for excluding responsibility for “detariffed CPE provided by SBC.”  WilTel’s proposed Section 19.9 should be approved.

In Section 19.11, WilTel should only be required to compensate SBC for a dispatch for a “reasonable” period of time.  In other words, if it would be unreasonable for an SBC technician to sit outside the premises for 12 hours waiting for entry, then WilTel should not have to pay for such time.  Additionally, if the technician subsequently gains access after a period of waiting, such charges should only apply up to the time the technician gains access, and WilTel’s proposed language accomplishes this and should be approved.

WilTel’s proposed addition to Section 19.13.1 simply clarifies that WilTel should only be expected to determine if the trouble lies with its own equipment “to the extent reasonably practicable” to do so before being able to issue a trouble report.  There may be cases where WilTel simply cannot make that determination itself.  

Schwebke Rebuttal at 8-9


	19.13
Maintenance of Elements  

19.13.1
If trouble occurs with Lawful UNEs provided by SBC-13STATE, CLEC will first determine whether the trouble is in CLEC’s own equipment and/or facilities or those of the End User.  If CLEC determines the trouble is in SBC-13STATE’s equipment and/or facilities, CLEC will issue a trouble report to SBC-13STATE.

19.13.2
CLEC shall pay Time and Material charges (maintenance of service charges/additional labor charges) when CLEC reports a suspected failure of a Lawful UNE and SBC-13STATE dispatches personnel to the End User’s premises or an SBC-13STATE Central Office and trouble was not caused by SBC-13STATE’s facilities or equipment. Time and Material charges will include all technicians dispatched, including technicians dispatched to other locations for purposes of testing. 

19.8.1
SBC-13STATE shall charge the CLEC a Maintenance of Service Charge (MSC) when CLEC reports a suspected failure of a Lawful UNE and SBC-13STATE dispatches personnel to the End User's premises or an SBC-13STATE Central Office and trouble was not caused by SBC-13STATE's facilities or equipment.  Time and materials will include all technicians dispatched, including technicians dispatched to other locations for purposes of testing.

19.9
CLEC shall pay Time and Material charges when SBC-13STATE dispatches personnel and the trouble is in equipment or communications systems provided an entity by other than SBC-13STATE or in detariffed CPE provided by SBC-13STATE, unless covered under a separate maintenance agreement.

19.10
CLEC shall pay Maintenance of Service charges when the trouble clearance did not otherwise require dispatch, but dispatch was requested for repair verification or cooperative testing, and the circuit did not exceed maintenance limits.   

19.11
If CLEC issues a trouble report allowing SBC-13STATE access to End User's premises and SBC-13STATE personnel are dispatched but denied access to the premises, then Time and Material charges will apply for the period of time that SBC-13STATE personnel are dispatched.  Subsequently, if SBC-13STATE personnel are allowed access to the premises, these charges will still apply. 


	Wiltel is a Telecommunications Carrier and as such has the responsibility to its End Users.  Upon trouble with an element, it is only reasonable that SBC Missouri requests that Wiltel attempt to determine whether a problem has occurred within their own network first before referring trouble to SBC Missouri for resolution.  And as such, if Wiltel notifies SBC Missouri that trouble is present and SBC Missouri dispatches a technician in response to Wiltel’s trouble report then it is only reasonable that if Wiltel incorrectly requested a trouble ticket be opened and a technician was dispatched that Wiltel bear the responsibility for the time and material charges for the SBC Missouri dispatched personnel.  This is true since SBC Missouri was only acting in response to Wiltel’s ticket but due to Wiltel’s lack of ability to isolate the trouble to their own network SBC Missouri’s technician was needlessly dispatched.  Coincidentally, if SBC Missouri dispatches a technician and the trouble was in SBC Missouri’s network then no time and material charges would apply.  

The same is true if the CLEC requests a dispatch to the End User premise or SBC 13-STATE Central Office and the trouble was not within SBC Missouri’ network but within the End User/CLEC equipment or communication systems, or the technician was denied access to the End User’s premises.

Hatch Direct 9-10; 33-36
	

	SBC Issue:  

A. Does SBC’s wire center declassification language comply with the FCC rules?

B. Should SBC MISSOURI’s obligation to provide UNEs be dependent upon SBC OKLAHOMA’s determination of whether spare facilities exist? 

C.  Must multiplexing be ordered with the transport it will be associated with?

WilTel:  What terms and conditions should apply for Dedicated Interoffice Transport UNE?
	#32
	13.3.1

13.3.4.1

13.3.5

1113.3.5.1

13.3.6

13.3.6.1

13.5

13.5.2

13.5.2.1

13.5.3

13.5.3.1

13.5.4

13.5.5

 
	13.3.1
Subject to the caps set forth in Sections 13.3.5 and 13.3.6, SBC-13STATE shall provide CLEC with nondiscriminatory access to (i) Lawful UNE DS1 Dedicated Transport on an unbundled basis between any pair of SBC-13STATE wire centers except where both wire centers defining the route are Tier 1 wire centers, as defined in Section 13.5.1 below, and (ii) DS3 Dedicated Transport on an unbundled basis between any pair of SBC-13STATE wire centers except where both wire centers defining the route are Tier 1 and/or Tier 2 wire centers, as defined in Section 13.5.1 below (e.g., SBC-13STATE must unbundle DS3 Dedicated Transport if a wire center on either end of a requested route is a Tier 3 wire center). 

13.3.4.1
Multiplexing – an option which converts a circuit from higher to lower bandwidth, or from digital to voice grade.

13.3.5
DS3 Transport “Caps”
13.3.5.1 SBC 13-STATE is not obligated to provide to CLEC more than twelve(12) DS3 Lawful UNE Dedicated Transport circuits on each route on which DS3 Dedicated Transport is available on an unbundled basis; accordingly, CLEC may not order or otherwise obtain, and CLEC will cease ordering unbundled DS3 Dedicated Transport once CLEC has already obtained twelve DS3 Lawful UNE Dedicated Transport circuits on the same route.  If, notwithstanding this Section, CLEC submits such an order, at SBC-13STATE’s option it may accept the order, but convert any requested DS3 Lawful UNE Dedicated Transport in excess of the cap to Special Access upon thirty (30) days advance written notice, and applicable Special Access charges will apply to CLEC for such DS3 Dedicated Transport circuits as of the date of conversion.

13.3.6
DS1 Transport “Caps”

13.3.6.1 SBC 13-STATE is not obligated to provide to CLEC more than ten (10) DS1 Lawful UNE Dedicated Transport circuits on each route on which DS1 Dedicated Transport is available on an unbundled basis; accordingly, CLEC may not order or otherwise obtain, and CLEC will cease ordering unbundled DS1 Dedicated Transport once CLEC has already obtained ten DS1 Lawful UNE Dedicated Transport circuits on the same route.  If, notwithstanding this Section, CLEC submits such an order, at SBC-13STATE’s option it may accept the order, but convert any requested DS1 Lawful UNE Dedicated Transport in excess of the cap to Special Access upon thirty (30) days advance written notice, and applicable Special Access charges will apply to CLEC for such DS1 Dedicated Transport circuits as of the date of conversion.

13.5
Wire Center Classification Procedure
(i)  Tier 1 Wire Centers are those ILEC wire centers that contain at least four fiber-based collocators, at least 38,000 business lines, or both.  Tier 1 Wire Centers also are those ILEC tandem switching locations that have no line-side switching facilities, but nevertheless serve as a point of traffic aggregation accessible by CLECs.  Once a wire center is determined to be a Tier 1 Wire Center as set forth herein, that wire center is not subject to later reclassification as a Tier 2 or Tier 3 Wire Center. 

13.5.2 DS1 Transport Route Reclassification

13.5.2.1
Once both wire centers defining a particular DS1 Dedicated Transport route(s) become Tier 1 Wire Centers, no future unbundling of DS1 Dedicated Transport along such route(s) will be required.  Upon receiving a request from CLEC for access to DS1 Dedicated Transport in which CLEC certifies that, based upon a reasonably diligent inquiry, CLEC is entitled to unbundled access to DS1 Dedicated Transport over the particular route, SBC-13STATE shall immediately process the request.  To the extent that SBC-13STATE seeks to challenge the classification of the particular route, the issue shall be resolved through the dispute resolution procedures in this Agreement.  Once it is determined through such procedure that a particular route is no longer available for access on an unbundled basis to DS1 Dedicated Transport, CLEC may not order or otherwise obtain, and CLEC will cease ordering DS1 Lawful UNE Dedicated Transport on such route(s).

13.5.3 DS3 Transport Reclassification

13.5.3.1
Once both wire centers defining a particular DS3 Dedicated Transport route(s) become Tier 1 and/or Tier 2 wire centers (e.g., neither wire center is a Tier 3 Wire Center), no future unbundling of DS3 Dedicated Transport along such route(s) will be required.  Upon receiving a request from CLEC for access to DS3 Dedicated Transport in which CLEC certifies that, based upon a reasonably diligent inquiry, CLEC is entitled to unbundled access to DS3 Dedicated Transport over the particular route, SBC-13STATE shall immediately process the request.  To the extent that SBC-13STATE seeks to challenge the classification of the particular route, the issue shall be resolved through the dispute resolution procedures in this Agreement.  Once it is determined through such procedure that a particular route is no longer available for access on an unbundled basis to DS3 Dedicated Transport, CLEC may not order or otherwise obtain, and CLEC will cease ordering DS3 Lawful UNE Dedicated Transport on such route(s). 

13.5.4
Effect on Embedded Base.  Upon reclassification of route(s) as they apply to the availability of unbundled DS1 Dedicated Transport  or DS3 Dedicated Transport in accordance with this Section 13.5, Dedicated Transport already purchased by CLEC as Lawful UNEs under this Agreement shall be subject to re-pricing and SBC-13STATE will provide written notice to CLEC and proceed in accordance with Section 2.5 “Notice and Transition Procedure.”  

13.5.5
Products provided by SBC-13STATE in conjunction with Lawful UNE DS1 or DS3 Dedicated Transport (e.g. Cross-Connects) shall also be subject to re-pricing under this Section and Section 2.5 “Notice and Transition Procedure” where such Transport is no longer available in accordance with this Section 13.5.


	WilTel’s proposed language for these sections more accurately tracks the FCC’s Rules and the TRO Remand Order.  Additionally, see WilTel’s Response to Issues #1 and #2 above.  And further see WilTel’s Response to GT&C Issue #1.  

Porter Rebuttal at 2-4, 24-26, 43    


	13.3.1
Subject to the caps set forth in Sections 13.3.5 and 13.3.6, Lawful UNE DS1/DS3 Dedicated Transport will be provided only where such facilities exist at the time of CLEC request, and only over routes that are not or have not been Declassified.  
13.3.4.1
Multiplexing – an option ordered in conjunction with Lawful UNE DS1 or DS3 Dedicated Transport which converts a circuit from higher to lower bandwidth, or from digital to voice grade. Multiplexing is only available when ordered at the same time as Lawful UNE DS1 or DS3 Dedicated Transport.

13.3.5
DS3 Transport “Caps”
13.3.5.1 SBC 13-STATE is not obligated to provide to CLEC more than twelve(12) DS3 Lawful UNE Dedicated Transport circuits on each route on which DS3 Dedicated Transport has not been otherwise Declassified; accordingly, CLEC may not order or otherwise obtain, and CLEC will cease ordering unbundled DS3 Dedicated Transport once CLEC has already obtained twelve DS3 Lawful UNE Dedicated Transport circuits on the same route.  If, notwithstanding this Section, CLEC submits such an order, at SBC-13STATE’s option it may accept the order, but convert any requested DS3 Lawful UNE Dedicated Transport in excess of the cap to Special Access, and applicable Special Access charges will apply to CLEC for such DS3 Dedicated Transport circuits as of the date of provisioning. 

13.3.6
DS1 Transport “Caps”

13.3.6.1 SBC 13-STATE is not obligated to provide to CLEC more than ten (10) DS1 Lawful UNE Dedicated Transport circuits on each route on which DS1 Dedicated Transport has not been otherwise Declassified; accordingly, CLEC may not order or otherwise obtain, and CLEC will cease ordering unbundled DS1 Dedicated Transport once CLEC has already obtained ten DS1 Lawful UNE Dedicated Transport circuits on the same route.  If, notwithstanding this Section, CLEC submits such an order, at SBC-13STATE’s option it may accept the order, but convert any requested DS1 Lawful UNE Dedicated Transport in excess of the cap to Special Access, and applicable Special Access charges will apply to CLEC for such DS1 Dedicated Transport circuits as of the date of provisioning.

13.5
Declassification Procedure
(i)  Tier 1 Wire Centers are those ILEC wire centers that contain at least four fiber-based collocators, at least 38,000 business lines, or both.  Tier 1 Wire Centers also are those ILEC tandem switching locations that have no line-side switching facilities, but nevertheless serve as a point of traffic aggregation accessible by CLECs.  Once a wire center is determined to be a Tier 1 Wire Center, that wire center is not subject to later reclassification as a Tier 2 or Tier 3 Wire Center. 

13.5.2   DS1 Transport Declassification

13.5.2.1
Subject to the cap described in Section 13.3.6, SBC-13STATE shall provide CLEC with access to  Lawful UNE DS1 Dedicated Transport on routes, except routes where both wire centers defining the route are Tier 1 Wire Centers.  As such SBC-13STATE must provide Lawful UNE DS1 Dedicated Transport under this Agreement only if a wire center at either end of a requested route is not a Tier 1 Wire Center, or if neither is a Tier 1 Wire Center. DS1 Dedicated Transport circuits on routes between Tier 1 Wire Centers are Declassified and no longer available as Lawful UNEs under this Agreement.  Accordingly, CLEC may not order or otherwise obtain, and CLEC will cease ordering DS1 Lawful UNE Dedicated Transport on such route(s).

13.5.3 DS3 Transport Declassification

13.5.3.1
Subject to the cap described in Section 13.3.5, SBC-13STATE shall provide CLEC with access to  Lawful UNE DS3 Dedicated Transport, except on routes where both wire centers defining the route are either Tier 1 or Tier 2 Wire Centers.  As such SBC-13STATE must provide Lawful UNE DS3 Dedicated Transport under this Agreement only if a wire center on either end of the requested route is a Tier 3 Wire Center.  If both wire centers defining a requested route are either Tier 1 or Tier 2 Wire Centers, then DS3 Dedicated Transport circuits on such routes are Declassified and no longer available as Lawful UNEs under this Agreement.  Accordingly, CLEC may not order or otherwise obtain, and CLEC will cease ordering DS3 Lawful UNE Dedicated Transport on such route(s). 

13.5.4
Effect on Embedded Base.  Upon Declassification of DS1 Dedicated Transport  or DS3 Dedicated Transport already purchased by CLEC as Lawful UNEs under this Agreement, SBC-13STATE will provide written notice to CLEC of such Declassification, and proceed in accordance with Section 2.5 “Notice and Transition Procedure.”  

13.5.5
Products provided by SBC-13STATE in conjunction with Lawful UNE DS1 or DS3 Dedicated Transport (e.g. Cross-Connects) shall also be subject to re-pricing under this Section and Section 2.5 “Notice and Transition Procedure” where such Transport is Declassified.


	Silver Direct 122-125

A. Following USTA II’S complete vacatur of the FCC’S TRO UDT unbundling rules, the TRO Remand Order defined specifically what an ILEC’s obligations now are. 
The TRRO states that DS1 dedicated transport on routes between Tier 1 Wire Centers
 is no longer required to be unbundled under section 251 of the Act. and, even where DS1 UDT is available, a CLEC may also have no more than 10 DS1 UDT circuits on a single route (rule 51.319(e)(2)(ii)(b)); additionally, regarding DS3 dedicated transport on routes between either Tier 1 and/or Tier 2 and Tier 1 and /or Tier 2 Wire Centers is no longer required to be unbundled under section 251 of the Act at any level. even where DS3 UDT is available, CLECs may also have no more than one DS3 UDT circuit on a single route (rule 51.319(e)(2)(iii)(b).It is true that they can interconnect for dedicated transport, but it would be at access tariff rates.   

Wire Center Determinations

WilTel language does not correctly characterize the FCC’s recent determinations with regard to wire centers (and associated routes and buildings) where CLECs are no longer impaired without access to certain UNEs.  The FCC, in its TRRO, specifically designed the wire center designation process using standards and data that it believed were objective and reliable.  See, e.g. TRRO, paras. 99 through 105, including footnotes.  WilTel’s attempt to create unnecessary and lengthy dispute processes is no more than an attempt to avoid the legitimate application of the TRRO’s rules to wire centers that qualify as Tier 1 and Tier 2.  SBC MISSOURI has no objection to providing notice of wire center classifications to Tier 1 and Tier 2 as they occur, to the extent possible, but believes that a generally available publication method, such as posting to CLEC Online, would be most fair and efficient.

Chapman Direct 63-81, Chapman Rebuttal 33-48

B. SBC OKLAHOMA provides UNEs under the guidelines established by the FCC.  Under those guidelines, the FCC did not impose an obligation  on the ILECs to conduct special construction in order to make network elements available at UNE rates.  TRO ¶ 632. AT&T continues to be able to order additional facilities as their business needs require in order to provide service to their customers through Special Access when spare facilities are not available.

The 8th Circuit District Court in its Iowa Utilities Board (“IUB”) decision stated that unbundling requirements are only to LEC’s existing networks…not to a yet un-built superior one.

For the foregoing reasons, SBC OKLAHOMA’s proposed language, should be adopted.  However, even if the Commission disagrees with SBC OKLAHOMA’s position, AT&T’s proposed language should be rejected because it does not accurately reflect  governing law for reasons SBC OKLAHOMA will  further explain in its subsequent submissions in this proceeding. 
Hatch Direct 4-5; 19-22

Smith Direct 24-28

C.  Multiplexing is available with the circuit (UDT) it will be required on and should be ordered in that manner.  SBC does not offer standalone multiplexing as th multiplexing must be ordered as a component of the circuit, e.g., along with the UDT or Special Access circuit that requires the multiplexing and the rate structure of the underlying circuit would apply to the multiplexing for that circuit.  Multiplexing cannot be ordered by itself without an associated circuit as there would be no need for the multiplexing.


	

	SBC: Should this Attachment reflect language on the declassification of dark fiber and the transition terms ordered by the TRRO?
WilTel:  What terms and conditions should apply for Dark Fiber Transport UNE?
	#33
	14.3.1

14.11

14.11.1

14.11.2

14.11.3
	14.3.1
SBC-13STATE shall provide CLEC with nondiscriminatory access to Dedicated Transport Dark Fiber on an unbundled basis between any pair of SBC-13STATE wire centers except where both wire centers defining the route are Tier 1 and/or Tier 2 wire centers, as defined in Section 13.5.1 above (e.g., SBC-13STATE must unbundle Dedicated Transport Dark Fiber if a wire center on either end of a requested route is a Tier 3 wire center).  At dedicated transport dark fiber segments in such routes, SBC-12STATE will provide a Lawful UNE Dedicated Transport Dark Fiber segment that is considered “spare” as defined in Sections 14.6 and 14.7 below. Lawful UNE Dedicated Transport Dark Fiber is defined as SBC-12STATE dark fiber interoffice transmission facilities dedicated to a particular CLEC that are within SBC-12STATE’s network, connecting SBC-12STATE switches or wire centers within a LATA.  SBC-12STATE is not obligated to provide CLEC with unbundled access to Dedicated Transport that does not connect a pair of SBC-12STATE wire centers.  

14.11
Dark Fiber Transport Reclassification
14.11.1 Once both wire centers defining a particular Dedicated Transport Dark Fiber route(s) become Tier 1 and/or Tier 2 wire centers (e.g., neither wire center is a Tier 3 Wire Center), no future unbundling of Dedicated Transport Dark Fiber along such route(s) will be required.  Upon receiving a request from CLEC for access to Dedicated Transport Dark Fiber in which CLEC certifies that, based upon a reasonably diligent inquiry, CLEC is entitled to unbundled access to Dedicated Transport Dark Fiber over the particular route, SBC-13STATE shall immediately process the request.  To the extent that SBC-13STATE seeks to challenge the classification of the particular route, the issue shall be resolved through the dispute resolution procedures in this Agreement.  Once it is determined through such procedure that a particular route is no longer available for access on an unbundled basis to Dedicated Transport Dark Fiber, CLEC may not order or otherwise obtain, and CLEC will cease ordering Lawful UNE Dedicated Transport Dark Fiber on such route(s). 

14.11.2
Effect on Embedded Base.  Upon reclassification of route(s) as they apply to the availability of unbundled Dedicated Transport Dark Fiber in accordance with this Section 14.11, Dedicated Transport Dark Fiber already purchased by CLEC as Lawful UNEs under this Agreement shall be subject to re-pricing and SBC-13STATE will provide written notice to CLEC and proceed in accordance with Section 2.5 “Notice and Transition Procedure,” and at the end of the 30-day notice period under that Section, provision of the affected dedicated transport dark fiber  to CLEC will be terminated without further obligation of SBC-12STATE.  

14.11.3
Products provided by SBC-12STATE in conjunction with Lawful UNE Dedicated Transport Dark Fiber, if any, shall also be subject to termination under this Section 14.11 where such fiber is no longer available in accordance with this Section 14.11.


	WilTel’s proposed language for these sections more accurately tracks the FCC’s Rules and the TRO Remand Order.  Additionally, see WilTel’s Response to Issues #1 and #2 above.  And further see WilTel’s Response to GT&C Issue #1.  

Porter Rebuttal at 2-4, 24-26, 43
	14.3.1
At dedicated transport dark fiber segments in routes that have not been Declassified, SBC-12STATE will provide a Lawful UNE Dedicated Transport Dark Fiber segment that is considered “spare” as defined in Sections 14.6 and 14.7 below. Lawful UNE Dedicated Transport Dark Fiber is defined as SBC-12STATE dark fiber interoffice transmission facilities dedicated to a particular CLEC that are within SBC-12STATE’s network, connecting SBC-12STATE switches or wire centers within a LATA.  SBC-12STATE is not obligated to provide CLEC with unbundled access to Dedicated Transport that does not connect a pair of SBC-12STATE wire centers.    

 .

14.11
Dark Fiber Transport Declassification
14.11.1 SBC-13STATE shall provide CLEC with access to  Lawful UNE Dedicated Transport Dark Fiber, except  on routes where both wire centers defining the route are either Tier 1 or Tier 2 Wire Centers.  As such SBC-13STATE must provide Lawful UNE Dedicated Transport Dark Fiber under this Agreement only if a wire center on either end of the requested route is a Tier 3 Wire Center.  If both wire centers defining a requested route are either Tier 1 or Tier 2 Wire Centers, then Dedicated Transport Dark Fiber circuits on such routes are Declassified and no longer available as Lawful UNEs under this Agreement.  Accordingly, CLEC may not order or otherwise obtain, and CLEC will cease ordering Lawful UNE Dedicated Transport Dark Fiber on such route(s). 

14.11.2
Effect on Embedded Base.  Upon Declassification of Dedicated Transport Dark Fiber already purchased by CLEC as Lawful UNEs under this Agreement, SBC-13STATE will provide written notice to CLEC of such Declassification, and proceed in accordance with Section 2.5 “Notice and Transition Procedure,” and at the end of the 30-day notice period under that Section, provision of the affected dedicated transport dark fiber  to CLEC will be terminated without further obligation of SBC-12STATE.  

14.11.3
Products provided by SBC-12STATE in conjunction with Lawful UNE Dedicated Transport Dark Fiber , if any, shall also be subject to termination under this Section 14.11 where such fiber is Declassified.


	Silver Direct 125-126

SBC reserves the right to add or refine issue statement based on proposed language.

A. WilTel language does not correctly characterize the FCC’s recent determinations with regard to wire centers (and associated routes and buildings) where CLECs are no longer impaired without access to certain UNEs.  The FCC, in its TRRO, specifically designed the wire center designation process using standards and data that it believed were objective and reliable.  See, e.g. TRRO, paras. 99 through 105, including footnotes.  WilTel’s attempt to create unnecessary and lengthy dispute processes is no more than an attempt to avoid the legitimate application of the TRRO’s rules to wire centers that qualify as Tier 1 and Tier 2.  SBC MISSOURI has no objection to providing notice of wire center classifications to Tier 1 and Tier 2 as they occur, to the extent possible, but believes that a generally available publication method, such as posting to CLEC Online, would be most fair and efficient.

Chapman Direct 63-81, Chapman Rebuttal 33-48


	


� Tier 1 Wire Centers are defined in ¶ 112 of the TRRO as having either four or more fiber collocators or 38,000 or more business lines. Tier 2 wire centers are defined in ¶ 118 of the TRRO as having either three or more fiber collocators or 24,000 or more business lines.





Key:  Bold represents language proposed by SBC and opposed by CLECs.











Page 1 of 96             Underline language represents language proposed by CLEC and opposed by SBC











05-20-05

