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INITIAL BRIEF OF OFFICE OF THE PUBLIC COUNSEL



COMES NOW the Office of the Public Counsel and respectfully suggests the following to the Public Service Commission of the State of Missouri as it initial brief in this case.






Introduction

As Public Counsel pointed out in its opening statement (Tr. 29-32), Southwestern Bell Telephone Company is the big dog in Missouri’s local telecommunications market and in the SWBT local service territory.  The Commission has recognized the dominance of SWBT in its decision in the investigation into the status of competition in the SWBT exchanges (TO 2001-467) and in the recent case involving term agreement promotions (In the Matter of Southwestern Bell Telephone Company’s Tariff Filing to Initiate a Business MCA Promotion, Case No. TT-2002-108).  If effective competition is to develop, let alone survive, the CLECs must have a reasonable opportunity to persuade customers to move to their service as a reasonable alternative to SWBT service. (Ex. 6, Thomas Rebuttal, p.4-5)  SWBT’s promotional waivers and discounts for former SWBT customers who are now customers of CLECs do not advance the goal of effective competition, but rather inhibits this competition.  SWBT, as the dominant ILEC, has overreached the reasonable bounds for full and fair competition by specifically targeting its former customers who have tried a CLEC, but not making the same waiver or discount available to other new customers or customers of CLECs who have not been SWBT customers.  For business reasons only, SWBT has created a new subclass or segment of the market to offer preferential treatment for its services. ( Ex. 6, p.4; Tr. 316-317) SWBT cannot offer or produce any justifiable reason or public policy basis for this discriminatory treatment.  The only apparent goal is to thwart competition from competitors by making sure that former customers who stray to try a CLEC will have an additional incentive not available to other customers to return.  SWBT can overlay this special winback promotion on top of any other discount or promotional plan to “sweeten” the return to its service.  Missouri’s local competitive market is not ripe for such winback promotions.  With SWBT still holding nearly 88% of the local customer base  (Tr. 375; Ex. 6, p.4), winback programs work to give the incumbent an unfair and significant advantage and lessen the likelihood that competitors can make a significant in road into the ILEC’s market.






Argument 

The PSC should reject both of SWBT’s tariff proposals for winback promotion.  The proposals do not promote and are inconsistent with full and fair competition.  Given the present state of effective competition in the exchanges of SWBT for local service, to allow SWBT to pursue a select segment of the market (former SWBT customers who are not CLEC customers) with preferential treatment not afforded other new customers is not reasonable, just or fair and is lawful. 

The Commission has a duty to implement the purposes of Chapter 392, including creating and enhancing an environment to spur competition.  Section 386.185 (6), RSMo establishes one of the Commission’s directives as to “[a]llow full and fair competition to function as a substitute for regulation when consistent with the protection of ratepayers and otherwise consistent with the public interest.”  The ratepayers are not protected if one segment of the market is unreasonably singled out for preferential treatment while those same benefits are not extended to similarly situated customers and there is no reasonable basis for distinguishing between the group of customers.  Section 392.200, RSMo establishes the prohibition on preferential treatment and unreasonable discrimination as the public policy of the state.  The proposed tariffs do not serve this public purpose and are inconsistent with the public interest.  The ratepayers are not protected by these tariffs, but rather it is the near monopoly position of SWBT that is promoted and protected by these tariffs. Public Counsel suggests that the tariffs do not protect ratepayers that are not eligible for the promotion from any cost shifting that can result from the waivers in these promotions.  The tariffs are one-time benefits to a few customers who are targeted for winback by SWBT.  It is not offered to all similarly situated customers.  (Ex. 7, Meisenheimer Rebuttal, p. 9-11)

 The tariffs violate Section 392.200, RSMo prohibiting preferential treatment of similarly situated customers and prohibit making classifications for purposes of offering services except on reasonable and justifiable grounds. (Ex. 7, Meisenheimer Rebuttal, p. 10-11).  SWBT has crafted a subset of customers for special treatment under the tariffs. As Mr. Hughes of SWBT testified, the basis for the difference in treatment of the two segments of customers is the business purposes of SWBT. (Tr. 317-318).  That is not a reasonable or justifiable basis.  Notwithstanding Mr. Hughes’ belief that Section 392.200 permits any type of classification and discriminatory treatment (Tr. 404-406), there are lawful, rational, and public policy limitations on different classification of subjects for different treatment.  SWBT has not presented any basis under which the PSC can approve such discriminatory treatment in violation of Section 392.200, RSMo.  

The Commission has previously discussed its hesitancy in approving promotional tariffs offered by an incumbent that limit competition through term agreements or through winback programs.  The Commission recognized that there is a reasonable basis for rejecting certain tariffs proposed by incumbent local exchange companies to protect and promote effective competition.  The Commission said: “Until the CLECs are in a strong enough position to effectively compete with Southwestern Bell, the use of save and winback provisions by Southwestern Bell is anticompetitive.” In the Matter of Southwestern Bell Telephone Company’s Tariff Filing to Initiate a Business MCA Promotion, Case No. TT-2002-108. The evidence this case does not demonstrate that CLECs are in a strong enough position to effective compete with SWBT.  Except for limited geographic areas, the PSC has refused to find the existence of effective competition in the local exchanges of SWBT. (Case No.  TO-2001-467).

The evidence adduced in this case does not paint a picture of a robust CLEC competitive market.  SWBT wants to point to a loss in a number of lines to CLECs as the focal point of its proof that effective competition has arrived and SWBT is fighting for its survival.  However, if the Federal Telecommunications Act and Senate Bill 507 are working as designed, the expected outcome and goal is a loss in the number of lines serviced by SWBT to the CLECs.  When SWBT starts with virtually all the access lines and all the customers, one of the key measures of the existence of competition is a loss of lines from the monopoly provider to the competitive providers of service.  Therefore, SWBT’s loss of access lines to CLECs is devoid of probative weight.  As Ms. Meisenheimer of the Office of the Public Counsel, testified there are other significant factors, such as the identity of the CLECs and the type of service it provides (resale, facilities based, prepaid), that are significant indicators of competition.

SWBT’s witness Dr. Aron urges the Commission to review the literature discussing predatory pricing as the indicator of anti-competitive behavior that rises to the level of anti-trust violations as its guide to establishing parameters for evaluating SWBT’s behavior and the proposals contemplated in this consolidated case.  But Dr. Aron’s suggestion would result in the Commission unduly limiting its scope of review and discretion to principles that have more relevancy in anti-trust cases than in the monitoring of business practices and tariff offerings to assure and promote effective competition.  The predatory pricing standards used in anti-trust actions are not fully applicable to the Commission’s task at hand.  Dr. Aron and SWBT have latched on to the Commission’s use of the word “anticompetitive” in Case No. TT-2002-108.   This term may not be the best description of the concerns of the Commission or the harm or evil to be avoided.  Perhaps a better way to express the Commission’s concern is to protect against activity that inhibits or limits effective competition.  (Tr. 512; 517-518).   This task is relevant to the purposes of Chapter 392 and that concept broader to include the types of behavior that can damage competition and limit its effectiveness and limit full and fair competition.

For the foregoing reasons, Public Counsel asks the Commission to reject the proposed tariffs.  
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