Before the Public Service Commission

Of the State of Missouri

	In the Matter of Southwestern Bell Telephone Company's Tariff Filing to Initiate Residential Customer Winback Promotion.
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	In the Matter of Southwestern Bell Telephone Company’s Tariff Filing to Extend Business Customer Winback Promotions.
	))))
	Case No. TT-2002-473


Initial Brief of Staff



Introduction

On March 29, 2002, Southwestern Bell, L.P., d/b/a Southwestern Bell Telephone Company (SWBT) issued a tariff sheet to offer a promotion to residential customers who have disconnected their access line with SWBT for the purpose of establishing service with another local exchange carrier within the SWBT service area and who now wish to return to SWBT.  During the promotional period, the normally applicable non-recurring Service Connection Charges will be waived.  The customer must not have had service disconnected for nonpayment or any past due bills for regulated service owed to SWBT.


On that same date, SWBT also issued tariff sheets to extend a promotion to business customers who had established service with another local exchange carrier within the SWBT service area and who now wish to establish service with SWBT.  During the promotional period, the normally applicable non-recurring Service and Equipment Charges will be waived.  The customer must not have had service disconnected for nonpayment or any past due bills for regulated service owed to SWBT.


On April 3, 2002, the Staff filed motions in separate cases asking the Commission to suspend, set for hearing and reject these winback promotions.  On April 4, 2002, SWBT filed its response in opposition.  On April 5, 2002, the Commission issued an order that suspended the tariff filings until May 9 to allow the Commission time to further study the tariff filings and to permit responses to Staff’s motion.  On April 18, the Commission suspended the tariff filings until August 7 and set a deadline for applications to intervene.  On May 10, the Commission granted intervention to MCImetro Access Transmission Services, LLC, Brooks Fiber Communications of Missouri, Inc., MCI Worldcom Communications, Inc., NuVox Communications of Missouri, Inc., and AT&T Communications of the Southwest Inc.


Also on May 10, the Commission scheduled a prehearing conference for May 22.  Following the conclusion of the prehearing conference, the Commission issued an order consolidating the two cases.  On May 29, 2002, the Staff filed a proposed procedural schedule.  On June 7, 2002, the Commission issued an order adopting a procedural schedule.  On June 13, the Commission issued an order further suspending the tariff sheets until November 7, 2002.  On June 17, the Commission granted a motion to amend the procedural schedule.


In an order issued on August 22, the Commission resolved a dispute among the parties as to the list of issues.  The Commission adopted the following two issues for purposes of this case:

A.  Should the Commission approve SWBT’s proposed revision to Local Exchange Tariff PSC Mo-24 to offer a waiver of Service and Equipment Charges to residential customers who have disconnected their access line with SWBT for the purpose of establishing service with another LEC within the SWBT service area and who now wish to return service with SWBT?

B.  Should the Commission approve SWBT’s proposed revision to Local Exchange Tariff PSC Mo-24, Sections 2 and 3 of the Integrated Services Tariff PSC Mo-41 and Section 38 of the General Exchange Tariff PSC Mo-35 to offer a waiver of Service and Equipment Charges to business customers who have disconnected their access line with SWBT for the purpose of establishing service with another LEC within the SWBT service area and who now wish to return service with SWBT?


SWBT, Staff, OPC, AT&T, and MCI had each filed prepared testimony in advance of the hearing which was held on September 24-26, 2002.

Argument


The Staff’s position on Issues A and B is the same.  The winback promotions filed by SWBT (1) propose undue rate discrimination and (2) are harmful to competition, and therefore should be rejected.  

Section 392.200.2 RSMo 2000 provides:

No telecommunications company shall directly or indirectly or by any special rate, rebate, drawback or other device or method charge, demand, collect or receive from any person or corporation a greater or less compensation for any service rendered or to be rendered with respect to telecommunications or in connection therewith, except as authorized in this chapter, than it charges, demands, collects or receives from any other person or corporation for doing a like and contemporaneous service with respect to telecommunications under the same or substantially the same circumstances and conditions. Promotional programs for telecommunications services may be offered by telecommunications companies for periods of time so long as the offer is otherwise consistent with the provisions of this chapter and approved by the commission. Neither this subsection nor subsection 3 of this section shall be construed to prohibit an economy rate telephone service offering. This section and section 392.220 to the contrary notwithstanding, the commission is authorized to approve tariffs filed by local exchange telecommunications companies which elect to provide reduced charges for residential telecommunications connection services pursuant to the lifeline connection assistance plan as promulgated by the federal communications commission. Eligible subscribers for such connection services shall be those as defined by participating local exchange telecommunications company tariffs.  (emphasis added.) 


In State ex rel. DePaul Hospital School of Nursing v. Public Service Commission, 464 S.W.2d 737, 738 (Mo. App. KC 1970), the court said that § 392.200 forbids discrimination in charges for doing a like or contemporaneous service with respect to communications by telephone under the same or substantially the same circumstances and conditions.  In State ex rel. McKittrick v. Missouri Public Service Commission, 175 S.W.2d 857, 866 (Mo. banc 1943), it was held that a utility may have two or more rates if they be for different character of service, but to have two or more rates for the same service is the thing forbidden by the non-discrimination statute.


In State ex rel City of St. Louis v. Public Service Commission, 36 S.W.2d 947, 950 (Mo. 1931), it was said that arbitrary discriminations alone are unjust, but if the difference in rates be based upon a reasonable and fair difference in conditions which equitably and logically justify a different rate, it is not an unjust discrimination.  In State ex rel. Laundry, Inc. v. Public Service Commission, 34 S.W.2d 37, 44-45 (Mo. 1931), the court explained that the principle of equality forbids any difference in charge which is not based upon difference of service and even when based upon difference of service must have some reasonable relation to the amount of difference, and cannot be so great as to produce unjust discrimination.


Here SWBT proposes to waive the nonrecurring installation charge to a customer returning from a CLEC but would charge a customer who is new to the service area or an existing SWBT customer who moves across the street.


In the Staff’s opinion, there is not a reasonable and fair difference in condition which equitably and logically justifies different rates, or non-recurring charge waivers, as proposed in the tariff filings at issue.  And SWBT has provided no testimony to demonstrate that there is a reasonable and fair difference between customers returning to SWBT from a CLEC and customers who are new to SWBT, as defined under the terms of the proposed filings.  (Thomas Rebuttal Testimony, Exh. 6, p. 6).  Nor has SWBT presented a cost study showing a difference in cost to initiate service to these customers.  (Hughes, Tr. 326).


Section 392.200.4 RSMo provides:


4. (1) No telecommunications company may define a telecommunications service as a different telecommunications service based on the geographic area or other market segmentation within which such telecommunications service is offered or provided, unless the telecommunications company makes application and files a tariff or tariffs which propose relief from this subsection. Any such tariff shall be subject to the provisions of sections 392.220 and 392.230 and in any hearing thereon the burden shall be on the telecommunications company to show, by clear and convincing evidence, that the definition of such service based on the geographic area or other market within which such service is offered is reasonably necessary to promote the public interest and the purposes and policies of this chapter. 

 
(2) It is the intent of this act* to bring the benefits of competition to all customers and to ensure that incumbent and alternative local exchange telecommunications companies have the opportunity to price and market telecommunications services to all prospective customers in any geographic area in which they compete. To promote the goals of the federal Telecommunications Act of 1996, for an incumbent local exchange telecommunications company in any exchange where an alternative local exchange telecommunications company has been certified and is providing basic local telecommunications services or switched exchange access services, or for an alternative local exchange telecommunications company, the commission shall review and approve or reject, within forty-five days of filing, tariffs for proposed different services as follows: 

(a) For services proposed on an exchange-wide basis, it shall be presumed that a tariff which defines and establishes prices for a local exchange telecommunications service or exchange access service as a different telecommunications service in the geographic area, no smaller than an exchange, within which such local exchange telecommunications service or exchange access service is offered is reasonably necessary to promote the public interest and the purposes and policies of this chapter; 

(b) For services proposed in a geographic area smaller than an exchange or other market segmentation within which or to whom such telecommunications service is proposed to be offered, a local exchange telecommunications company may petition the commission to define and establish a local exchange telecommunications service or exchange access service as a different local exchange telecommunications service or exchange access service. The commission shall approve such a proposal if it finds, based upon clear and convincing evidence, that such service in a smaller geographic area or such other market segmentation is in the public interest and is reasonably necessary to promote competition and the purposes of this chapter. Upon approval of such a smaller geographic area or such other market segmentation for a different service for one local exchange telecommunications company, all other local exchange telecommunications companies certified to provide service in that exchange may file a tariff to use such smaller geographic area or such other market segmentation to provide that service; 

(c) For proposed different services described in paragraphs (a) and (b) of this subdivision, the local exchange telecommunications company which files a tariff to provide such service shall provide the service to all similarly situated customers, upon request in accordance with that company's approved tariff, in the exchange or geographic area smaller than an exchange or such other market segmentation for which the tariff was filed, and no price proposed for such service by an incumbent local exchange telecommunications company, other than for a competitive service, shall be lower than its long run incremental cost, as defined in section 386.020, RSMo; 

(3) The commission, on its own motion or upon motion of the public counsel, may by order, after notice and hearing, define a telecommunications service offered or provided by a telecommunications company as a different telecommunications service dependent upon the geographic area or other market within which such telecommunications service is offered or provided and apply different service classifications to such service only upon a finding, based on clear and convincing evidence, that such different treatment is reasonably necessary to promote the public interest and the purposes and policies of this chapter.  (emphasis added.)


One of the purposes of Chapter 392 is to “[a]llow full and fair competition to function as a substitute for regulation when consistent with the protection of ratepayers and otherwise consistent with the public interest.”  Section 392.185(6) RSMo 2000.


The proposed winback promotions are not in the public interest, are not reasonably necessary to promote competition, are not reasonably necessary to promote the purposes of this chapter and are instead harmful to competition.


SWBT proposes a market segmentation based upon whether or not a potential customer is currently taking service from a CLEC.  Customers who have left SWBT for services provided by a CLEC have presumably done so out of a desire to lower their telecommunications expenditures.  SWBT’s tariff filings target only those customers whose price sensitivity has lead them to actively engage in searching for better offers, which is virtually the entire pool of CLEC customers.  (Thomas Rebuttal Testimony, Exh. 6, p. 7).  Market segmentation based upon criteria such as price sensitivity does not promote the goal of bringing the benefits of competition to all customers in Missouri.  Essentially, SWBT is attempting to segment its customers based upon their willingness to pay, which is typically viewed as monopolistic price discrimination.  Traditionally, this behavior has been thwarted out of concerns for universally available and affordable telecommunications services within each customer class.  These same concerns are still at the forefront of telecommunications regulation and present unique challenges to the implementation of local exchange competition.  (Thomas Rebuttal Testimony, Exh. 6, p. 8).  As Staff has previously posited, the incumbent, SWBT, is in a position to threaten the existence of competitors within its exchanges while those competitors are not yet in a similar position.  As an example, the Federal Communications Commission has recently initiated its Triennial Unbundled Network Element (UNE) Review Docket that could potentially result in the removal of incumbent unbundling obligations, resulting in increased regulatory uncertainty or many competitive companies.  This is largely due to the fact that many carriers have relied on the use of UNEs and resale in order to enter the marketplace.  (Thomas Rebuttal Testimony, Exh. 6, p. 4).


As the recent Report and Order issued in Case No. TT-2002-108, In the Matter of Southwestern Bell Telephone Company’s Tariff Filing to Initiate a Business MCA Promotion, explained:

Southwestern Bell’s save and winback provisions would have much the same impact on the health of competition in the local service market as would term agreements.  But, in addition to the anticompetitive effects resulting from the use of term agreements by a dominant ILEC, save and winback provisions can cause further damage to the emerging competitive market.  Such provisions are targeted directly at the customer base of the CLECs [competitive local exchange carriers]… Until the CLECs are in a strong enough position to effectively compete with Southwestern Bell, the use of save and winback provisions by Southwestern Bell is anticompetitive.

Conclusion


The Staff requests the Commission to find that SWBT’s winback promotions propose undue rate discrimination and undue market segmentation which are prohibited by § 392.200 RSMo 2000 and accordingly to reject these tariff filings. 
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