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Staff Recommendation
COMES NOW the Staff of the Missouri Public Service Commission (Staff) and for its recommendation states:


1.
In the attached Memorandum, which is labeled Appendix A, the Staff states that the proposed interconnection agreement (Agreement) between Southwestern Bell Telephone L.P. d/b/a SBC Missouri and Chariton Valley Telecom Corporation, meets the standards set forth in Section 252(e) of the Federal Telecommunications Act of 1996 (the Act) in that the Agreement does not discriminate against telecommunications carriers not party to the Agreement and is not against the public interest, convenience, or necessity.


2.
Intervenor Small Telephone Company Group contends that the interconnection agreement will allow SBC Missouri and Chariton Valley to deliver local and interexchange telecommunications traffic to the STCG members’ exchanges in violation of their tariffs and without billing records or compensation.  However, the agreement does provide for the STCG members to be compensated.  Section 7.4 provides, in part, that:

The Parties agree to enter into their own agreement with Third Party Telecommunications Carriers prior to delivering traffic for transiting to the Third Party.  In the event one Party originates traffic that transits the second Party’s network to reach a third party Telecommunications Carrier with whom the originating Party does not have a traffic interexchange agreement, then the originating Party will indemnify the second Party against any and all charges levied by such Third Party Telecommunications Carrier, including any termination charges related to such traffic and any attorneys fees and expenses.


3.
The STCG has called for a hearing in this matter.  The federal statutes do not require a contested case hearing before the Commission.  If appealed, the Commission’s decision will not be reviewed – rather, the federal court will review the agreement itself for compliance with the Telecommunications Act of 1996.  See 47 U.S.C 252(e)(6); (“any party aggrieved by such [state commission] determination may bring an action in an appropriate Federal district court to determine whether the agreement or statement meets the requirements of section 251 and this section”); US West Comm. V. Jennings, 304 F.3d 950, 958 (9th Cir. 2002).  Federal courts have determined that “the existence of a prompt state judicial remedy in a de novo proceeding wherein the burden would be on the defendants, assures the plaintiffs of procedural due process.  It has long been recognized that in such a context the right to a full judicial hearing, in which the court makes its own determination on the basis of evidence independently received by it, assures due process under the Fourteenth Amendment and that constitutional rights are not denied by the interim non-final decision of a state agency (citations omitted).”  Boone v. Wyman, 295 F.Supp. 1143, 1150 (S.D.NY. 1969), aff’d, 412 F.2d 857 (2d Cir. 1969), cert. denied, 396 U.S. 1024 (1970).  Although this District Court was addressing state judicial remedies, and the burdens of proof may play out differently,
 there is no practical difference between a state de novo appeal and one to a federal court, and the legal reasoning applies equally well to this case.


4.
Although the Application requests Commission approval of a “Traffic Termination Agreement”, the Staff requests the Commission to use the federal statutory term “interconnection agreement.” See 47 U.S.C 252(e).


WHEREFORE, Staff recommends that the Missouri Public Service Commission grant approval of the Agreement pursuant to the Act and direct the parties to submit any modifications or amendments.
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� The federal statute does not specifically designate burden of proof, but a federal court will no doubt be well-equipped to properly determine them if an aggrieved party brings such an action.






