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Comments of the Staff of the Missouri Public Service Commission

COMES NOW the Staff of the Missouri Public Service Commission (Staff), and, pursuant to the Notice To Submit Comments published in the Missouri Register on February 2, 2004, submits the following comments:

INTRODUCTION


In the February 2, 2004, edition of the Missouri Register, the Missouri Public Service Commission published its Proposed Rules 4 CSR 240-36.010 through 36.080, Alternative Dispute Resolution Procedural Rules Governing Filings Made Pursuant to the Telecommunications Act of 1996.  Staff supports the adoption of the Proposed Rules, with the exceptions noted in these comments.

COMMENTS

4 CSR 240-36.020 – Filing Procedures


This proposed rule provides guidance concerning the practices and procedures for filings made pursuant to this chapter.  Such rules are necessary to ensure uniformity and to aid in the ease of administering proceedings conducted pursuant to this chapter and Section 252 of the Telecommunications Act of 1996.

4 CSR 240-36.020(2)


This section of the proposed rule includes language stating, “Each petition shall include the case number of each case in which the commission has granted to the petitioner a certificate to provide any telecommunications service together with a list of the telecommunications service(s) the petitioner offers in Missouri.”  The term “telecommunications service” is broad, as defined by statute, and could include a listing of each specific service a company provides.  Staff recommends amending this language as follows: 

(2)…Each petition shall include the case number of each case in which the commission has granted to the petitioner a certificate to provide any telecommunications service together with a [list of the telecommunications service(s) the petitioner offers] statement indicating that it is providing all of those services for which it has received certification in Missouri, or which lists which of those services that it is not providing.

Such a change will illicit relevant information without placing an undue burden on the petitioner or creating confusion as to what information is required.

4 CSR 240-36.030 – Mediation

This rule provides needed procedures for requesting and conducting mediation under section 252 of the Telecommunications Act of 1996.  The guidance contained within this rule will provide clarity to companies interested in pursuing mediation and to participants in any proceedings conducted pursuant to this chapter.

4 CSR 240-36.030(1)

Staff recommends adding language to section 1 of the proposed rule to indicate that parties engaged in a negotiation of rates under section 252 may request mediation.

(1) Who May Request Mediation – A party engaged in a negotiation for interconnection, services, rates or unbundling of network elements…

4 CSR 240-36.030(11)

In Section 11, the proposed rule indicates that the mediator may request clarification and additional information necessary to assist in the resolution of the dispute from the parties.  Staff recommends changing the word “request” to “require” in order to ensure that the mediator is able to get the information necessary to resolve the issue.  This change is consistent with existing language found in Section 3 of the proposed rule.

(11) Request for Further Information by the Mediator – The mediator may [request] require any mediating party to provide clarification and additional information…

4 CSR 240-36.040 – Arbitration

This rule provides needed procedures for requesting and conducting arbitrations under section 252 of the Telecommunications Act of 1996.  The guidance contained within this proposed rule will provide clarity to companies interested in pursuing arbitration and to participants in any proceedings conducted pursuant to this chapter.  However, certain language in the proposed rule seems burdensome, so Staff submits the following suggested changes.  

4 CSR 240-36.040(3)(B)

Staff recommends the modification of language found in Section 3, subsection (B) of the proposed rule to require the petitioner to include only its position on each unresolved issue, and not the position of the respondents.  Section 7 already requires respondent to file its position on each unresolved issue with its opportunity to respond.  Requiring the petitioner to state the respondent’s position seems burdensome and creates potential unnecessary conflict. The modification would result in (3)(B) reading as follows:

(3)(B) A description of [each party’s] the petitioner’s position on each unresolved issue;

4 CSR 240-36.040(7)

Staff also recommends the modification of the language in Section 7 that requires respondents to include a document containing the language upon which the parties agreed, and to identify where the parties disagree.  Section 3 already requires the petitioner to file such a document. The language in Section 7 should only require the respondent to identify any discrepancies with the agreement as submitted by the petitioner pursuant to Section 3.

4 CSR 240-36.040(5)(E)2

Staff recommends expanding this section to include rates, terms, and conditions for interconnection.  The terms and conditions associated with any rates are a critical part of interconnection agreements established under the pricing standards of the Act and often subject to disagreement and arbitration. This language would now read as follows:

(5)(E)2. Establish rates, terms and conditions for interconnection, services, or access to unbundled network elements…

4 CSR 240-36.040(12)

Staff suggests two changes to section 12 of the proposed rule in order to ensure that the role of the advisory staff is clear and that the arbitrator is able to utilize available resources in resolving any outstanding issues efficiently and effectively.  These changes are recommended as follows:

(12) Arbitrator’s Reliance on Experts—The arbitrator may appoint and rely upon advisory staff in the decision-making process.  Advisory staff may be selected from commission staff or be retained outside experts. The arbitrator shall inform the parties of the names of the advisory staff members. The advisory staff’s role is limited to providing legal advice and other analysis to the arbitrator. Persons that advised a mediator regarding the same negotiation are ineligible to serve as advisors to the arbitrator. Upon the arbitrator’s request, and after notice to the parties to the arbitration, the arbitrator may pose technical questions to commission staff members or outside individuals who are not advisory staff. Anyone who answers a technical question is not to advocate a position, but merely to provide neutral input to assist the arbitrator. Technical questions shall be answered either in written form or at an arbitration session attended by both parties. The parties may submit written responses to answers to technical questions in a timely manner as determined by the arbitrator.  Advisory staff shall not have ex parte contacts with any of the parties or with the commission staff members or outside individuals who answer technical questions and are not advisory staff individually regarding the issues in the negotiation. 

4 CSR 240-36.040(16)

Proposed language in Section 16 could potentially conflict with the proposed language contained within Section 12.  Section 16 states: “Participation in the arbitration conferences and hearings is strictly limited to the parties in the negotiation…” Section 12 states, “Technical question shall be answered either in written form or at an arbitration session attended by both parties.”  It is unclear how the arbitrator  “may pose technical questions to commission staff members or outside individuals who are not advisory staff…at an arbitration session attended by both parties” if the staff members or outside individuals are unable to participate in the conferences.    Staff suggests the following clarification:

(16) Participation in the Arbitration Conferences and Hearings – Participation in the arbitration conferences and hearings is strictly limited to the parties in a negotiation pursuant to sections 251 and 252 of the Act, the arbitrator, and the arbitrator’s advisory staff; however, the arbitrator may, during the arbitration conference and hearings, seek the assistance of commission staff members or outside individuals who are not advisory staff to answer technical questions.
4 CSR 240-36.050 – Commission Approval of Agreements Reached by Arbitration

This proposed rule establishes procedures and standards of review by which the Commission will approve agreements reached by arbitration.  The guidance contained within this rule will provide clarity to companies interested in pursuing arbitration and to participants in any proceedings conducted pursuant to this chapter and the Act.

In the past, Commission resources have been expended to meet the various requirements and timeframes for arbitrations as set forth in the Act only to have the parties adopted an existing, previously approved agreement because they were dissatisfied with the Commission’s arbitration award.  In order to ensure that the Commission’s resources are utilized efficiently, Staff suggests language should be added to section one to advise parties that one of the conditions of entering into arbitration is that they will bound by the Commission’s decision.

4 CSR 240-36.060 – Commission Approval of Agreements reached by Mediation or Negotiation

The proposed rule conflicts with the pending Chapter 3 proposed rulemaking in Case Number TX-2003-0565, In the Matter of a Proposed Rulemaking to Codify Procedures for Telecommunications Carriers to Seek Approval, Amendment and Adoption of Interconnection and Resale Agreements.  Staff recommends that this rule not be published at this time.

4 CSR 240-36.070 – Commission Notice of Adoption of Previously Approved Agreement

The proposed rule conflicts with the language being discussed with the Commission in the pending Chapter 3 proposed rulemaking in Case Number TX-2003-0565, In the Matter of a Proposed Rulemaking to Codify Procedures for Telecommunications Carriers to Seek Approval, Amendment and Adoption of Interconnection and Resale Agreements.  Staff suggests that this rule not be published at this time.

4 CSR 240-36.080 – Commission Approval of Amendments to Existing Commission-Approved Agreements

The proposed rule conflicts with the language being discussed with the Commission in the pending Chapter 3 proposed rulemaking in Case Number TX-2003-0565, In the Matter of a Proposed Rulemaking to Codify Procedures for Telecommunications Carriers to Seek Approval, Amendment and Adoption of Interconnection and Resale Agreements.  Staff suggests that this rule not be published at this time.
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