BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of the Joint Application of

) 

DOD-CO Enterprise. LLC, Shell Rock

)

Not-for-Profit Sewer Corporation and 

)

Shell Rock Not-for-Profit Water Corporation
)

for permission to DOD-CO Enterprise, LLC
)

to sell and transfer the assets of its sewer 
)
Case No. WM-2004-0449

and water utilities previously owned by Shell
)

Knob Estates, Utilities, Inc., to Shell 

)

Rock Not-for-Profit Sewer Corporation

)

and Shell Rock Not-for-Profit Water

)

Corporation, respectively.



)

POSITION STATEMENT OF THE OFFICE OF THE PUBLIC COUNSEL

COMES NOW, the Office of the Public Counsel, and respectfully informs the Missouri Public Service Commission of its position regarding the proposed sale and transfer of the assets of the Shell Knob Estates Utilities water and sewer operation to Shell Rock Not-for-Profit Water Corporation and Shell Rock Not-for-Profit Sewer corporation.  Public Counsel supports the Staff recommendation in this case that the Commission approve the sale and transfer of assets to the not-for-profit corporations for the following reasons:


1.
Public Counsel has been aware for several years of the problems suffered in this small water and sewer utility company, as well as the on-going enforcement actions of the Missouri Department of Natural Resources, the Office of the Attorney General and the Commission staff related to the mismanagement and law violations of this company.  Public Counsel believes that the Combined Staff Report and Staff Recommendation filed in this case on April 9, 2004, including the Staff memorandum and the 11 attachments thereto, adequately address the issues presented in this sale case.  


2.
It appears that the not-for-profit corporations have been constituted in compliance with Missouri law in that all customers of the utility will be members of the not-for-profit corporations, and that only current customers and non-customers who agree to become customers, and have property within the geographic area of the utility’s certificated area are members of the not-for-profit corporation. 


3.
Further, the Circuit Court of Barry County, MO., has previously determined that the current owners and operators of this company cannot provide safe or adequate water and sewer service to its customers.  


4.
There has been considerable confusion about the ownership of this company because the certificated owners attempted to transfer the company without obtaining the approval of the Public Service Commission. However, the quit-claim deeds that are contained in the exhibits to the application should be considered by the Commission in determining whether all of the assets necessary to provide safe and adequate water and sewer service are being transferred.  Public Counsel has no reason to doubt that the Staff has adequately researched the ownership of the assets to be transferred and is willing to concur with the Staff that all of the assets are being transferred in this transaction.


5.
Public Counsel notes that, upon approval of this transfer, this water and sewer system will cease to be a regulated utility and the Commission will no longer have oversight over the operation of this utility. However, it appears that the customers have already invested significantly in bringing this troubled system into compliance with Mo DNR regulations, and that the customers are motivated to rehabilitate the system so that they can receive safe and adequate service.


6.
The purchase price of $2 for the entire system is reasonable, given the problems of the system.


7.
Although the initial filing in this matter was deficient in that it did not include three exhibits which were late-filed in this case, including the by-laws of the sewer corporation, and amendments to the sale agreements recognizing that closing could not occur at the time initially scheduled in the sales contracts, because the Commission had not yet ruled on an application to transfer assets, Public Counsel believes that the current file contains sufficient information on which the Commission can rely in deciding whether to approve this transaction.

8.
The Commission has jurisdiction over the proposed transaction pursuant to §§386.250 and 393.190 RSMo (2000).  The Commission’s authority to regulate the sale, transfer, or disposition of a utility’s system or assets is broad. State ex rel. Marigney Creek v. PSC, 537 S.W.2d 388 (Mo. banc 1988). The long-standing, clearly recognized standard for whether the Commission should grant authority for one utility to transfer assets to another is whether the sale or transfer would be “detrimental to the public interest.” See, State ex. rel. City of St. Louis v. Public Service Commission, 73 S.W.2d 393 (Mo. banc 1934), et. al

9.
The Commission should approve this transaction and allow the sale and transfer of assets to go forward if it determines that the transaction is not detrimental to the public interest. See, §393.190 RSMo (2000).   In State ex rel. Fee Fee Trunk Sewer, Inc. v. Litz, 596 S.W.2d 466 (Mo App. E.D. 1980), the court of appeals stated that

“Before a utility can sell assets that are necessary or useful in the performance of its duties to the public it must obtain the approval of the Commission…. The obvious purpose of this provision is to ensure the continuation of adequate service to the public served by the utility.” 596 S.W.2d, at 468.

If the applicants are able to demonstrate that they can continue the public utility service without detriment to the public interest,  “The Commission may not withhold its approval of the disposition of assets unless it can be shown that such disposition is detrimental to the public interest.” Id.  In this case, the applicants have already invested in the task of bringing the utility systems into compliance with the Missouri Clean Water Act. The Missouri Attorney General’s Office, the Mo DNR and the Circuit Court judge for Barry County have all encouraged the formation of these not-for-profit corporations in order that a responsible entity would be available to assume the operations of this troubled utility.


10. Public Counsel believes that, for the reasons set forth in the Staff’s memorandum and in Attachment 9 of that Memorandum (Circuit Court Judgment in Cause No. CV198-422CC) the situation which creates the greatest detriment to the public interest is to leave these utilities in the hands of Mr. and Mrs. Dodson, the putative owners of the system. They have been unable to operate the system in compliance with the law for several years.  Although there is also a significant question regarding whether Mr. Dodson had the actual authority to seek a small company rate increase when he initiated a small company rate case procedure several years ago, at the time of the request he was the only person with apparent authority to seek a rate increase. Counsel undersigned joined the Office of the Public Counsel approximately one week after the Commission granted a rate increase to the utility in connection with the application filed by Mr. Dodson, and so is not personally familiar with the facts of that rate case. However, Public Counsel has no reason to disagree with the Staff’s conclusion that Mr. Dodson thought he had the authority to seek the rate increase.  Public Counsel believes that, at this time, imposing penalties on Mr. or Mrs. Dodson for this (probably innocent) misrepresentation would be counter productive.  However, the confusion regarding ownership and control of the company is one more reason the Commission may consider to find that leaving the systems under the Dodsons’ control is detrimental to the public interest.

Conclusion

Shell Knob Estates Utilities is no longer a viable company.  The original owners have abandoned the company through a combination of attempted but invalid asset transfers and death. The current putative owners are unable to provide safe and adequate service. The two not-for-profit corporations formed to acquire these assets appear to be formed in compliance with Missouri law and the members of the corporations are current or future customers of the utility systems. These customers have already begun investing in improvements to the systems to bring them into compliance with Missouri law.  The attorney general, Mo DNR and the circuit court all believe that it is in the public interest for the customers to assume control of the systems. 

WHEREFORE, it is respectfully suggested that the Commission approve the sale and transfer of assets in this case.
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