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Attached for filing with the Commission is the original and fifteen (15) copies of
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Case TT-99-428, et al .

INITIAL BRIEF OF AT&T COMMUNICATIONS

FILED
BEFORE THE PUBLIC SERVICE COMMISSION

	

DEC
1 0 1999

OF THE STATE OF MISSOURI

	

S MISS
Corn

fission

OF THE SOUTHWEST, INC.

COMES NOW AT&T Wireless Services, Inc . ("AWS") and AT&T Communications of

the Southwest, Inc ., (collectively "AT&T") and for their initial brief in the above-captioned

matter state as follows :

INTRODUCTION

This case was initiated when six members ofthe Mid-Missouri Group (MMG) filed

proposed tariffs that would impose their respective switched access rates on all traffic that is

transited to them directly or indirectly, until superceded by an approved interconnection

agreement pursuant to the Telecommunications Act of 1996 ("the 1996 Act") . The purported

reason for filing the tariffs was that the MMG members were not being compensated for wireless

or Competitive Local Exchange Carrier (CLEC) originated traffic that terminated in their

exchanges .

The parties have agreed that only two issues are presented for Commission resolution in

this proceeding . Those issues are;

1) Is the tariffproposed by the MMG lawful as applied to wireless or CLEC

traffic?



2) If lawful, should the tariff proposed by the MMG be approved?

AT&T believes the proposed tariffs are patently unlawful and as such must be rejected .

DISCUSSION

AWS has acknowledged that some small amount of intra-MTA traffic, originated by it, is

terminated to companies such as those constituting the MMG. Ex. 7 at p2. Similar small

volumes of intra-MTA traffic are originated from the exchanges of the MMG companies and

terminated to AWS. Id . AWS neither pays nor receives compensation for this type of traffic .

Because this type of intra-MTA traffic is "local" in nature, this defacto bill and keep relationship

is wholly appropriate. In fact a bill and keep relationship is one of the three options available to

States commissions in establishing compensation arrangements between CMRS providers and

incumbent LECs. State commissions are required to establish incumbent LECs rates for

transport and termination of local traffic on the basis o£ 1) the forward looking economic cost

of such offerings using a cost study pursuant to 47 CFR Sections 51 .505 and 51 .511 : 2) the

default proxies as provided in 47 CFR Section 51 .707 or 3) a bill and keep arrangement as

provided in 47 CFR Section 51 .713 .

The FCC has unequivocally determined that the appropriate CMRS local calling area is

based upon where the call originates and terminates . FCC Rule 51 .701(b)(2) defines local

CMRS telecommunications traffic as including "telecommunications traffic between a LEC and

a CMRS provider that, at the beginning of the call, originates and terminates within the same

Major Trading Area". ("MTA") . In concluding that the MTA is the appropriate CMRS local
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calling area, the FCC specifically stated that such intra-MTA traffic is not subject to access

charges .
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"Traffic to or from a CMRS network that originates and terminates within the
same MTA is subject to transport and termination rates under section 251(b)(5),
rather than interstate and intrastate access charges." FCC First Report and Order,
11036

The MMG apparently contends that the absence of an approved interconnection

agreement changes the character oftraffic originated by CMRS providers so that it no longer

must be treated as local traffic . The MMG argues that unless there is a direct physical

interconnection between CMRS providers and incumbent LECs there is no obligation to

establish reciprocal compensation arrangements for the transport and termination of traffic .

An analysis of the relevant law reveals no support for the MMG's contentions . In fact,

FCC Rule 51 .703(a) expressly requires every LEC to establish reciprocal compensation

arrangements for transport and termination of local traffic with any telecommunications carrier.

Interpreting the Act, the FCC ruled that "CMRS providers are telecommunications carriers and

thus, LECs' reciprocal compensation obligations under section 251(b)(5) apply to all local traffic

transmitted between LECs and CMRSproviders . FCC First Report and Order T1041 . (emphasis

added.) This conclusion does not distinguish how a CMRS provider's local traffic is carried to

the terminating party . All local traffic is included .

The MMG has also contended that reciprocal compensation arrangements between

CMRS providers, CLECs and its members are inappropriate because the MMG companies do

not originate any traffic that terminates to those entities . Tr. at pp.111, 124 . Even if it were true

that MMG companies did not originate such traffic, it does not mitigate their legal obligation to



establish reciprocal compensation arrangements . MMG does not, and cannot, point to any

authority, which would relieve them of that obligation.

It must also be remembered that reason that there is little if any traffic from MMG

companies terminating to CMRS providers and CLECs is that the MMG companies made a

business decision not to provide interexchange services . There is no legal prohibition restricting

MMG companies from providing those services and the current position could be reversed at any

time .

It is AT&T's position that it would be premature to approve the proposed tariffs even if

the contained lawful rates . As previously mentioned AT&T is neither paying nor receiving

compensation for local wireless andMCA traffic . AT&T believes that the reason for this is a

practical one, and that is there is no industry consensus on the type of traffic records to exchange .

The issue ofproviding appropriate records will be decided in Case No. TO-99-593 . Once those

records are exchanged and terminating compensation arrangements are put in place, the proper

compensation can be exchanged among all parties . Ex. 6 at pp .5-6 .

Additionally, the provisioning of MCA service in a competitive market, the role of

CLECs in the MCA, and the appropriate intercompany compensation for MCA traffic is being

considered in Case No . TO-99-483 . Until these issues are resolved and given the wide ranging

impact ofthe proposed tariff, approval at this time would be premature and therefore not in the

public interest. Id .

Contrary to the assertions of the MMG companies, both the traffic volumes and revenues

at issue in this case are de minims. Even if switched access rates were applicable, which as a

matter of law cannot be permitted, the most generous estimation is that the proposed tariffwould
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generate approximately $300-$600 per month for members of the MMG. Tr. at p.151 . If proper

and lawful rates were established for the proposed tariffs, for example utilizing the FCC's proxy

rates, the amount of revenue at issue would only be approximately $25 per month. Id .

CONCLUSION

AT&T believes that the Commission must reject the proposedMMG tariffs because

application of switched access rates to all traffic that is transited to MMG companies directly or

indirectly, would violate the 1996 Act, as well as various FCC Rules and Orders . The heart of

the controversy presented in this case is not whether and how interconnection between wireless

providers, CLECs and incumbent LECs can or must be accomplished, but rather what

appropriate inter-company compensation arrangements may be imposed. Imposition of switched

access rates is not a lawful option .

As the Commission is aware the industry is in a state of transition from a monopoly

environment to a competitive environment . Thus far the compensation arrangement between

wireless providers, CLECs, and incumbent LECs that do not have an interconnection agreement

has been a defacto bill and keep arrangement . It is important to keep in mind that not being

compensated for terminating traffic has been and will continue to be a two way street . Rather

than add to the confusion surrounding the transition, the Commission should proceed to resolve

the related issues referenced above in the other pending dockets . Once those issues are resolved

there should be no need forMMG members to attempt to apply switched access rates to all types

of traffic .

691558 .1



691558.1

Respectfully submitted,

(-ac~~Z/ /jJ" ~~ z
Paul S. DeFord
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LATHROP & GAGE L.C.
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Kansas City, Missouri 64108-2684
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