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SUBJECT:
Staff Report Regarding Ownership of Utility Assets and Staff Recommendation Regarding the Application Seeking Permission for DOD-CO Enterprise, LLC to Sell and Transfer the Assets of its Sewer and Water Utilities Previously Owned by Shell Knob Estates Utilities, Inc. to Shell Rock Not-for-Profit Sewer Corporation and Shell Rock Not-for-Profit Water Corporation

DATE:

April 9, 2004

Introduction

On March 2, 2004, DOD-CO Enterprise, LLC (DCE), Shell Rock Not-for-Profit Sewer Corporation, and Shell Rock Not-for-Profit Water Corporation (together referred to as Shell Rock) filed an Application seeking approval for DCE to sell and transfer all water and sewer assets, which are used for the provision of water and sewer service to Missouri customers, to Shell Rock.

Although DCE is actually not a regulated water or sewer utility, the assets involved in the proposed transaction either were, or are, owned by Shell Knob Estates Utilities, Inc. (Shell Knob or Company), which is a regulated water and sewer utility, but which is administratively dissolved as a corporation according to the records of the Missouri Secretary of State (see Attachment 1).  The Commission granted Shell Knob a certificate of public convenience and necessity (certificate) in Case No. WA-93-190.  Its water and sewer tariffs became effective on November 21, 1993, and remain in effect today with some subsequent revisions.  Although the subdivision and the water and sewer systems date to the early 1970’s, the history of Shell Knob begins after bankruptcy of the original subdivision development, with the certificate approved while one or more officers of the involved bank were officers of Shell Knob.  Another development entity named Windsor Bay, LLC (Windsor Bay) subsequently acquired subdivision assets, along with Shell Knob.  Evidence indicates, and the Staff believes, that until its dissolution Shell Knob was owned by Windsor Bay.

Procedurally, on March 4, 2004, the Commission issued its ORDER DIRECTING NOTICE AND DIRECTING FILING (Order) in this case.  Among other things, the Order directed that any person or party wishing to intervene, request a hearing, or submit comments, should do so by March 24, 2004.  As of the date of this Memorandum, there have been no requests for interventions, requests for hearings, and no comments from the general public.  However, the Staff has periodically, and as recently as Friday March 26, 2004, received calls from representatives of Shell Rock and DCE inquiring as to the status of the approval of the Application that is the subject of this case.  Additionally, the Order directed the Staff to investigate ownership of the subject water and sewer assets, and to file a report regarding that investigation by April 9, 2004.  This Memorandum is intended to comply with that portion of the Order by addressing certain ownership issues regarding the regulated assets that are involved in this proposed transaction.  In addition, for the sake of efficiency, this Memorandum also includes the Staff's Recommendation regarding approval of the Application in this case.

On March 18, 2004, DCE and Shell Rock submitted late-filed exhibits, at the Staff’s request, to make some corrections to originally filed exhibits.  Specifically, late-filed Exhibits N and O are amendments to the asset purchase agreements, which were filed with the Application as Exhibits A and B.  The original asset purchase agreements specify a closing date that is in the past, apparently left over from an early draft of the documents.  The amendments specify an asset closing date that is in the future, and that will be subsequent to the Commission’s approval of the Application in this case.  Also, late filed Exhibit P is a copy of the by-laws of Shell Rock Not-for-Profit Sewer Corporation, which supersedes the copy originally filed as Exhibit C, within which the date of adoption by the trustees/incorporators was inadvertently omitted.

Ownership of the Subject Assets

A purported chain of ownership of the assets is documented in the Application.  Having reviewed the available documentation, and remembering events and conversations with which the Staff has been involved during the past five or six years, the Staff is not able to come to a definitive conclusion as to who owns the assets – Shell Knob, DCE, or the owners of DCE (Mr. Bill Dodson and/or Mr. Dodson's wife) personally.  During the 1998 to 2000 time frame the Staff was aware of Mr. Bill Dodson’s interest in acquiring Shell Knob or its assets, as well as some activity toward accomplishing the acquisition.  However, on numerous occasions since then, including recent months, Mr. Dodson has verbally stated to the Staff that he had “backed away” from his purchase of Shell Knob or its assets because of, among perhaps other reasons, the deficiencies and enforcement actions pertaining to the sewer system by the Missouri Department of Natural Resources (DNR).  The Staff considers that Shell Knob has always been, and continues to be, the utility for regulatory purposes, and Mr. Dodson to have been either an officer or the owner of Shell Knob, or a contract operator, perhaps as the entity DCE or its predecessor, to perform day-to-day operational functions.

Mr. Dodson has previously referred to himself as President of Shell Knob, for example when he filed a rate case on behalf of the Company in April 2000.  In addition, the rate sheets in Shell Knob’s currently effective water and sewer tariffs, (First Revised Sheet No. 4, effective October 2, 2000 for each), were issued by Bill Dodson as President, and he is also identified as such on other documentation that the Staff has observed.

The death of Mr. Robert Baird, one of two members of Windsor Bay that owned Shell Knob, and who signed a bill of sale purportedly transferring Shell Knob's assets to “Dod-Co Enterprise”, has complicated reversal or “cleaning up” of any illegitimate sale activity, and for several years has left no one but Mr. Dodson available to oversee the operation of Shell Knob and its facilities, such as it was.  The Staff notes that ownership is a debatable point among the involved parties, including the DNR and the Missouri Attorney General  (MoAG) in the context of clean water regulation enforcement actions and other related court actions.

The Staff believes that a reasonable conclusion can be made that a sale of the assets of Shell Knob took place. The ingredients of this conclusion include the following:

· There is a Bill of Sale dated December 31, 1998 (Exhibit E-1 in the Application) purportedly transferring the assets of Windsor Bay, LLC d/b/a Shell Knob Estates Utilities, Inc. to Dod-Co Enterprise (sic).  Records with the Missouri Secretary of State show that Betty A. Dodson, who is Mr. Dodson's wife, registered the name “Dod-Co Enterprises” in 1995, as shown by Attachment 2.  Dod-Co Enterprise, LLC, which is the entity referred to herein as DCE, is a legal entity that was formed a short time later on March 30, 1999, as shown by Attachment 3.

· Documentation of telephone conversations and some written correspondence, which indicate that Mr. Dodson was considering having his attorney file a sale case with the Commission (see Attachments 4 through 8).

· DNR’s court judgment in Cause No. CV198-422CC  (circuit court in Barry County, MO), included herewith as Attachment 9, held Mr. Dodson and/or DCE responsible for operation of the utility systems after considering extensive evidence regarding whether or not the system was indeed transferred to Dod-Co Enterprises.

· Mr. Dodson’s representation of himself as President of Shell Knob for a time period that included calendar year 2000, when a rate case was filed with the Commission by that utility, indicating he believed he owned or had authority over the utility systems.  Attachments 10 and 11 are tariff sheets, which are currently in effect, and which were filed by Mr. Dodson as President of Shell Knob.  The Staff is fully aware that such representation is not documentation of ownership.
· Mr. Dodson, according to the court judgement, had offered to sell the systems for a substantial amount of money in 2001, again indicating that he believed he owned or had authority over the utility systems.
However, there are also facts that indicate that any purported transfer of assets either did not occur, or is void.  These facts are as follows:

· Although the circuit court of Barry County held Mr. Dodson responsible as if he were the owner of the utility systems, the court also noted that, with regard to the above mentioned Bill of Sale, no such legal entity as Dod Co Enterprise existed.  The fictitious name that should properly have appeared on the bill of sale would have been Betty A. Dodson d/b/a Dod Co Enterprises, since that was the only registered name Mr. and Mrs Dodson were operating under at the time.
· The purported transfer of assets would have required Commission approval, but such approval was neither sought nor granted.
· Having reviewed available documentation, the Staff believes that the documentation upon which to base a recommendation to approve a transfer of assets may have been insufficient.  This is based upon the fact that there is no contract for sale, no corporate or entity resolution authorizing one of the two owners of Shell Knob to transfer the assets, and the Bill of Sale purports to transfer ownership of utility plant but makes no mention of other assets or real estate.
Additional Information

Regardless of the questionable past sale of the subject utility assets, and regardless of any representations of Mr. Dodson with respect to Shell Knob, an important need exists to allow the transfer of the assets from Shell Knob or DCE, whichever may be the current owner, to Shell Rock.  The two entities referred to herein as Shell Rock were expressly created for the purpose of owning, operating and improving the water and sewer systems.  The sewer system in particular has deficiencies that have caused DNR to initiate enforcement action, and these deficiencies existed or were developing before DCE began overseeing the utility’s operation and business matters.  These deficiencies include three lift stations, all of which have had problems.  One lift station had no pumps installed for several years, with resulting sewage overflows.  Two of them only had one pump, whereas the lift stations should have two pumps each for reliability purposes, in order to prevent sewage overflows.  Electrical controls, which turn the pumps on and off, have also needed replacement and repair, over the years, in order for the facilities to function properly.  Mr. Dodson tried to operate the facilities, as they existed, for some of the time during which he was involved.  However, at other times, likely in part out of frustration with the disrepair of the system, and also perhaps because of DNR’s litigation, he could not or would not spend the necessary capital required to adequately address some of the deficiencies.  As a result, the homeowners, rather than Company owners, have responded to the need to carry out some of the desperately needed improvements by spending their money on the Company’s facilities so as to get them into reasonably good working order.  This illustrates Shell Knob’s and DCE’s inability to maintain the facilities.

The Staff has reviewed Shell Knob’s compliance with Commission requirements to submit annual reports and pay annual assessments, and found that there are deficiencies.  The annual report review covers calendar years 1997 through 2002, and the Staff found that Shell Knob has not submitted annual reports for 2000, 2001 and 2002.  In its assessment review, which covers the fiscal years 2000 through 2004, the Staff found that Shell Knob has not made any payments since the 2000 fiscal year.  For fiscal year 2000, it paid $439.67 of the $579.55 it owed, leaving a past due balance of $139.88.  For subsequent fiscal years, Shell Knob owes $346.46 for 2001, $429.65 for 2002, $577.70 for 2003 and $843.86 for 2004.  Shell Knob’s total amount due is $2,337.55.  (Jim Merciel of the Commission’s Water and Sewer Department conducted the reviews of the annual report submittal and assessment payment histories.)

The Commission's March 4 Order required that notice be sent to the Company's customers, with comments from the customers to be received by March 24, 2004.  Although arrangements had apparently been made for DCE to send the notice, the attorney for Shell Rock notified the Staff on March 30, 2004 that notice actually was not sent to customers.  However, the Staff has been able to verify by telephone with customers that DCE did send notice within a few days after March 30, and that customers received a copy of the Commission’s order by mail on or about April 3, 2004, with the same label DCE uses on bill mailings.  The Staff thus concludes that notice was provided, albeit late, and notes that as of the writing of this Memorandum it has not received any customer contacts as a result of the notice.

Staff's Conclusions

The Staff’s conclusion regarding asset ownership is that Mr. Baird, as an owner and operating manager of Shell Knob through Windsor Bay, and Mr./Mrs. Dodson clearly made an attempt that they believed was adequate to transfer the systems to Dod-Co Enterprises.  However, Mr. Baird’s authority to execute such action on behalf of the corporation, Shell Knob’s regulatory authority and documentation regarding details of the transaction is sorely lacking, and thus the Staff is uncertain as to whether that transfer was legitimate.  This same uncertainty is the reason that the Joint Application included documentation of purported ownership, which includes quit-claim deeds from all of the parties that were involved with ownership of the utility assets since Windsor Bay’s acquisition.  From the Staff’s perspective, since quit-claim deeds have been prepared by all potential owners of the utility, for the purpose of transferring the utility's assets to Shell Rock, concerns related to the ownership of the utility's assets have been removed.

The bottom line of the situation is that Shell Knob is no longer an active corporation, and at present is not a viable entity that can provide utility service.  Mr. Dodson is an older gentleman with apparent serious health issues, and, regardless of his past intentions to acquire the Shell Knob systems, is in no position to invest the capital and undertake the projects required to improve the sewer facilities.  The Staff believes that Mr. Dodson has expended his personal labor as best he could to operate the systems, as they exist, though he was not and is not able to expend the necessary capital to carry out needed improvements and repairs.  Based on its own involvement, as well as conversations with representatives of the parties to this case, the Staff believes that Mr. Dodson has been co-operative, and in fact anxious, in getting this transfer to Shell Rock accomplished.  The Staff believes that the documentation that was filed with the Application adequately demonstrates all of the possible current owners’ willingness to transfer Shell Knob's utility assets to Shell Rock.  The Staff is certain that DCE, Shell Knob, Shell Rock, the homeowners, the DNR and the MoAG all agree that the transfer of the subject assets to Shell Rock is critical to adequate water and sewer service being provided in Shell Knob’s service area, since neither Shell Knob nor DCE are able or willing to invest funds necessary to have adequate facilities in place, whereas Shell Rock expects to have the funds necessary to make the sewer system, and the water system, safe and adequate for its customers.

Further, through telephone conversations with regard to this case, the Staff has knowledge that the founders of Shell Rock are eager for the new entities to assume ownership of the utility systems so that they may undertake appropriate repairs and upgrades, so as to improve water and sewer service – especially considering that summer and vacation activities in the Table Rock Lake area, and within their development, will be occurring within a couple of months.  However, Shell Rock will not be in a position to carry out needed improvements until this sale is approved, and it actually owns the assets.

Based upon the Staff’s interaction with Mr. Dodson over time, the Staff does not believe there was any intentional misrepresentation, perjury or fraud involved with Shell Knob’s most recent rate case, Case No. SR-2001-83.  Essentially, the Staff believes that Mr. Dodson simply does not understand many of the legal aspects of corporate and utility regulatory matters.  As a result of that lack of understanding, the Staff concludes that no knowing misconduct occurred on the part of Mr. Dodson.  The Staff sees Mr. Dodson as someone who stepped in to operate a dysfunctional utility when an operator was extremely necessary, and believes that Mr. Dodson, as the apparent overseer of the Company’s systems, filed the rate increase request because he was under pressure from the DNR to improve the operations and because increased operating revenues were needed to do the required work.  In addition, the Staff is not aware of any evidence that Dodson operated the utility for excessive gain, or that he misappropriated utility funds.  Therefore, the Staff respectfully suggests to the Commission that it is not necessary to take actions for intentional misconduct against Mr. Dodson in connection with Case No.
SR-2001-83.  If the Commission concludes otherwise, however, there is authority under §575.060 RSMo 2000 for seeking criminal prosecution in connection with the offense of making false declarations to a public servant that may be applicable.  In addition, there are other criminal statutes relating to perjury or fraud that could be used as a criminal related remedy.

Regarding the matters of delinquent assessment payments and failure to submit required annual reports, the Staff notes that provisions exist in the statute for penalties for such deficiencies, and that such penalties could be pursued in the future.

As noted above, the Staff does not believe it is necessary to pursue actions against Mr. Dodson or DCE with regard to ownership or representation issues.  However, if the Commission sees fit to pursue any such actions, or actions with regard to the annual report submittal deficiencies or the assessment payment deficiencies, the Staff believes any such actions should be separate from approval of the relief requested in this case, and should not delay this important transfer of the subject water and sewer utility assets to Shell Rock.

Staff's Recommendations

Based on the above, the Staff's position is that the proposed transfer of assets from DCE and/or Shell Knob to Shell Rock, and the subsequent cancellation of Shell Knob’s certificates and tariffs to provide water and sewer service, is not detrimental to the public interest.  Further, in this situation there is a clear and positive benefit to the public interest for this proposed transaction to take place.  As a result, the Staff respectfully recommends that the Commission issue an order that: (1) authorizes DCE to transfer any and all interests that it has or may have in the Shell Knob water system and sewer system assets to Shell Rock as soon as possible; (2) requires Shell Rock to notify the Commission when the asset transfer has taken place; and (3) upon notification that the asset transfer has taken place, cancels the certificates and tariffs currently in effect for Shell Knob.

List of Attachments:

1. Secretary of State Corporation Database Information – Shell Knob Estates Utilities, Inc., registration with “Dissolved – Failure to File Annual Report” Status

2. Secretary of State Corporation Database Information – Dod-Co Enterprises, fictitious registration with “Active” status

3. Secretary of State Corporation Database Information – Dod-Co Enterprise, LLC, registration with “Active” status

4. Memorandum From Lera Shemwell, Assistant General Counsel, Regarding converstion pertaining to a proposed sale

5. Memorandum From Barry Gilbert, MoAG, to Dan Joyce, General Counsel, regarding purported sale

6. Letter from David Appleby, Attorney Representing Bill Dodson, to Barry Gilbert, MoAG, regarding delay in filing a sale case.

7. Memorandum from Barry Gilbert, MoAG, to Dale Johanson, Water and Sewer Department, regarding misrepresentation of Mr. Dodson as an officer of Shell Knob, and the desire to transfer ownership to the homeowners.

8. Letter from Barry Gilbert, MoAG, to Tom Cardin, Attorney for Bill Dodson, regarding a possible transfer of assets to homeowners.

9. Court Judgement, Circuit Court of Barry County, MO, Cause No. CV198-422CC

10. Tariff Sheet, Water Service, Shell Knob Estates Utilities, Inc.

11. Tariff Sheet, Sewer Service, Shell Knob Estates Utilities, Inc.
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