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REPORT AND ORDER

SUMMARY

The Commission determines that Osage Water Company has been effectively abandoned by its owners and that it is unable or unwilling to provide safe and adequate service to its customers.  The Commission directs its Staff to file a petition in circuit court seeking an order attaching the assets of Osage Water and appointing a receiver to take control and responsibility of the company.  The Commission also directs its Staff to seek a determination from the circuit court that Osage Water Company should not be returned to its owners but rather should be liquidated by the receiver, acting in the best interest of the company’s customers. 

FINDINGS OF FACT

The Missouri Public Service Commission, having considered all of the competent and substantial evidence upon the whole record, makes the following findings of fact.  The Commission in making this decision has considered the positions and arguments of all of the parties.  Failure to specifically address a piece of evidence, position or argument of any party does not indicate that the Commission has failed to consider relevant evidence, but indicates rather that the omitted material was not dispositive of this decision.

Procedural History

On October 7, 2002, the Staff of the Commission filed a complaint against Osage Water Company.  Staff alleged that Osage Water is unable or unwilling to provide safe and adequate service.  Staff further alleged that Osage Water has been abandoned by its owners.  Staff’s complaint asks the Commission to direct Staff to file a petition in circuit court to attach the assets of Osage Water and place Osage Water under the control and responsibility of a receiver.  Staff further requests that the Commission direct Staff to seek a finding from the circuit court that control and responsibility for Osage Water should not be returned to the owners of Osage Water and that instead the assets of the company should be liquidated.  

Along with its complaint, Staff filed a motion requesting that the Commission expedite its consideration of the complaint.  As the basis for this motion, Staff alleged that there was an imminent danger that the customers of Osage Water would lose their water or sewer service.  Staff requested that Osage Water be required to answer the complaint on or before October 18, and that the case be scheduled for an evidentiary hearing as soon as possible.  Staff further requested that the Commission expedite its consideration of the complaint by modifying its customary procedures to not accept prefiled testimony and instead hear all testimony live at the hearing.  Staff requested that the hearing be scheduled on or before November 1.  

In response to Staff’s complaint and motion for expedited treatment, on October 7, the Commission issued a notice informing Osage Water of the complaint and an order directing Osage Water to file its answer to the complaint no later than October 18.  On October 8, the Office of the Public Counsel filed a pleading indicating that it joined in the complaint filed by Staff and also requested expedited consideration.  On October 10, Hancock Construction Company filed a pleading in which it indicated that it wished to join in the complaint and requested permission to intervene.  The Commission granted Hancock’s application to intervene on October 21.  

On October 11, in keeping with Staff’s request that consideration of its complaint be expedited, the Commission issued an order setting the complaint for hearing on October 24.  That order also directed that all testimony be presented live at the hearing and indicated that post-hearing briefs would not be permitted.  Instead, the parties were directed to present oral arguments at the conclusion of the evidentiary hearing.

On October 17, Osage Water filed its answer to the complaint.  Osage Water admitted that it was experiencing financial difficulties but denied that the appointment of a receiver was necessary or appropriate and instead asked the Commission to order its Staff to commence a rate case to afford a rate increase for the company.

Along with its answer, Osage Water filed a motion arguing that an expedited hearing on Staff’s complaint was unnecessary and unfair.  Osage Water urged the Commission to strike the expedited hearing and to instead schedule a prehearing conference for the purpose of discussing a more extended procedural schedule.  On October 21, Staff and Public Counsel filed responses to Osage Water’s motion to strike the expedited hearing.  Both urged the Commission to proceed with the expedited schedule.  The Commission denied Osage Water’s motion on October 22.

The day before the hearing, on October 23, Staff filed a motion asking the Commission to disqualify Osage Water’s legal counsel, Gregory D. Williams, from representing Osage Water at the hearing.  Staff’s motion indicated that Greg Williams had been subpoenaed to testify at the hearing, and suggested that he should, therefore, be disqualified from appearing as counsel in a matter in which he would be a witness.  When the hearing began on October 24, Greg Williams presented a written motion recognizing that he would be required to appear as a witness and for that reason requesting that the hearing be continued for at least ninety days to allow Osage Water to obtain other legal counsel.
  As an alternative, Greg Williams requested that the Commission recognize that to require Osage Water to proceed to hearing without legal counsel would result in an undue hardship, and for that reason, permit Greg Williams to serve as legal counsel for Osage Water while also appearing as a witness.
   The presiding judge ruled that Greg Williams, as half owner of Osage Water, needed to testify.  However, given the nature of the allegations, the matter could not be continued for long enough to permit Osage Water to obtain alternative counsel.  It would, however, be manifestly unfair to deny Osage Water legal representation at the hearing.  Therefore, Staff’s motion to disqualify Osage Water’s legal counsel was denied, and Greg Williams was permitted to appear both as a witness and as legal counsel for Osage Water.
 

Osage Water also filed a motion objecting to the expedited nature of the hearing, arguing that the short notice denied it a fair opportunity to prepare a defense against the allegations made in Staff’s complaint.  That motion was denied by the presiding judge.
  The Commission proceeded to hear evidence regarding Staff’s complaint.  The hearing was not finished on October 24, and was continued on October 29, 30, and 31.  The hearing again resumed on November 14, and concluded on November 15.  Staff, Public Counsel, Hancock, and Osage Water presented evidence.

Osage Water Company

Osage Water Company is a Missouri corporation that serves as a regulated water and sewer utility, providing water and sewer services to the public in part of Osage Beach, as well as in other developments on the shores of the Lake of the Ozarks in Camden County, Missouri.  It currently serves approximately 300 water customers, of which, approximately 250 are also sewer customers.
 

William P. (Pat) Mitchell and Gregory D. Williams each own fifty percent of the voting stock of Osage Water.  Pat Mitchell and Greg Williams have been in the water and sewer business together since 1992.  At that time, in exchange for water and sewer systems that he owned, Greg Williams obtained a share of the company that had been founded by Pat Mitchell and his parents, Bill and Martha Mitchell, in the late 1980s.
  David L. Hancock, owner of Hancock Construction, an intervenor in this case, also gained a share of Osage Water in 1992, but surrendered his voting shares in the company in 1996.
  He continues to own preferred stock in Osage Water. 

Prior to September of 2002, Pat Mitchell, Greg Williams, and Debra Williams served as officers and directors of Osage Water.  On September 3, 2002, Greg Williams and Debra Williams submitted a letter to Pat Mitchell, as president of Osage Water, in which they resigned as directors of the company.  Greg Williams also resigned as registered agent and Debra Williams resigned as secretary of Osage Water.
   Greg Williams’ term as an officer of Osage Water had previously expired.
  By resigning their corporate offices, Greg and Debra Williams hoped to disassociate themselves from Osage Water because they did not want to continue sharing ownership of a company with Pat Mitchell.
  Greg Williams does, however, continue to own 50 percent of the common stock in the company.  Pat Mitchell remains president of Osage Water and owns the other 50 percent of the common stock in the company.

On September 4, 2002, Osage Water was administratively dissolved by the Missouri Secretary of State.  The notice of dissolution issued by the Secretary of State indicates that the corporation was dissolved for “failing to file a correct annual report to the Secretary of State.”
  Greg Williams testified that, as the attorney for Osage Water, he has taken steps to seek reinstatement of Osage Water’s corporate status.
  However, exactly what Osage Water needs to do to obtain reinstatement is not clear.  When first asked why Osage Water was administratively dissolved, Greg Williams testified that it was dissolved because of a mistake by the Secretary of State’s office and implied that it could be reinstated at any time.
  Later, when questioned further on the subject by a Commissioner, Greg Williams testified that the underlying cause of the administrative dissolution was Osage Water’s failure to file a franchise tax report.  Greg Williams also testified that Osage Water did not owe a franchise tax and should not have been required to file a franchise tax report.
   He indicated that the company has requested a tax clearance letter and has prepared the required annual report and tendered it to the Secretary of State.  Later the same day, when further questioned by the presiding judge, Greg Williams revealed that Osage Water owes approximately $3,000 in state withholding taxes that must be paid before Osage Water can be cleared for reinstatement by the Secretary of State.
  

The Operation of Osage Water Company

For most of the time, until July 2001, the water and sewer operations of Osage Water were handled by Water Laboratory Company through a contractual arrangement.
  Water Laboratory Company is a corporation controlled by Pat Mitchell, and Pat Mitchell served as the licensed water and sewer operator for Osage Water.  That meant that Pat Mitchell controlled the day-to-day operations of the water and sewer systems, in addition to controlling the record keeping, bookkeeping, billing, and customer-relations activities of Osage Water.
  

On July 7, 2001, Pat Mitchell, who was also serving as president of Osage Water, left all the company’s records in boxes on the front porch of Greg Williams’ law office.  The records were accompanied by a letter, addressed to Greg Williams, that began “I am tired and broke.  You want all of assets you get all of the headaches”, and ended with “Good luck – you will need it.”  In between, the letter advised Greg Williams of various tasks that needed to be performed to keep the company operating.  The letter was signed “William P. Mitchell, on vacation.”
  

After the company records were left on their doorstep, Greg Williams and his wife Debra J. Williams took over day-to-day operations of Osage Water, with Debra Williams being named as manager of the company.
  Debra Williams continued to manage Osage Water until September 1, 2002, when Pat Mitchell, acting as president of Osage Water, signed an Operation and Maintenance Agreement with Environmental Utilities, LLC.  Under that agreement, Environmental Utilities, a company owned by Greg and Debra Williams, was appointed as the agent for Osage Water for the purpose of operating, maintaining, and repairing the water and sewer utility systems owned by Osage Water.  Environmental Utilities is authorized by the agreement to collect the revenues owed to Osage Water and to use those revenues to pay for the operation and maintenance of the water and sewer systems.  Any remaining revenues are to be applied to the debt owed by Osage Water to Environmental Utilities under a promissory note held by Environmental Utilities.
  

Debra Williams now serves as manager for Environmental Utilities and in that role continues to have day-to-day operating control over Osage Water’s water and sewer systems.  The former employees of Osage Water are now employees of Environmental Utilities.
  Osage Water, through the management of Environmental Utilities, continues to provide service to its water and sewer customers.

Osage Water Company’s Financial Position

By all accounts, Osage Water is currently insolvent.  Greg Williams testified that “Osage Water Company lacks sufficient income with which to pay its debts as they come due.  It’s able to pay its current operating expenses, but it is unable to pay significant debt that it’s incurred in the past.”
  Pat Mitchell also testified that Osage Water lacks sufficient income to pay its debts.
  Debra Williams testified that Osage Water has an average monthly income of approximately $15,000.  She also indicated that average monthly expenses range around $12,000 to $13,000 not counting repairs, meters, and other incidents that occur each month.
  That leaves nothing available for making payments on Osage Water’s substantial debt.

Much of Osage Water’s debt is owed to its shareholders.  Greg Williams, who has provided legal services to the corporation over the last 8 – 10 years, claims in excess of $500,000 in unpaid legal fees.  Pat Mitchell, who also provided services to the corporation, claims $360,000.  David Hancock, an owner of preferred stock in the corporation, has obtained a judgment for approximately $210,000, for construction work he performed for the corporation.  In addition, the Internal Revenue Service is owed approximately $50,000 for past due federal withholding taxes.  Smaller, but still substantial debts are owed to various other suppliers of goods and services.  In total, Osage Water’s debts exceed 1.13 million dollars.
 

If Osage Water is to survive and pay its existing debts it must either extinguish some of its debts or obtain additional capital.
  The current owners of Osage Water are unwilling, or unable to pump more cash into the company.  Greg Williams testified that he was unwilling to make any additional capital contributions to Osage Water unless he could be assured of earning a return on that capital.  He also testified that he was “quite certain the company does not have rates sufficient to pay return on such capital, since it can’t pay a return on its existing capital.”
  Debra Williams testified that neither she nor her husband were willing to infuse new capital into Osage Water.
  Pat Mitchell simply testified that he has no cash that he could place in Osage Water and that he did not know of anyone else that was willing to put additional cash into the company.

Rather than infuse more capital into Osage Water, Greg Williams has taken steps to try to collect the debt that he is owed by Osage Water.  On February 15, 2001, Osage Water gave Greg Williams a future advance deed of trust on all the property it owns in Camden County.
  The purpose of the deed of trust was to secure a promissory note that the company gave Greg Williams on the same day to cover the debt that Osage Water owed Greg Williams for his legal work in representing the company.
  

On August 14, 2002, Greg Williams assigned the note and deed of trust to Environmental Utilities,
 a company that Greg and Debra Williams formed with the intent to take over the operation of Osage Water after Pat Mitchell abruptly ceased operating that company in July of 2001.  Thereafter, Debra Williams, as trustee on the deed of trust, instituted a foreclosure action to sell the assets of Osage Water on September 13, 2002, at the East front door of the Camden County Courthouse.
  At the same time, Environmental Utilities filed an application with the Commission seeking permission to operate the water and sewer systems of Osage Water if it were the successful bidder at the foreclosure auction.
  Pat Mitchell did not oppose the foreclosure action against Osage Water’s assets because he did not believe that the company has any positive value.
  

Ultimately, the Staff of the Commission obtained an order from the Circuit Court of Camden County that blocked the foreclosure action.  As a result, Environmental Utilities has not been able to acquire the assets of Osage Water, although it does operate Osage Water through the previously described Operation and Maintenance Agreement.
 

How did Osage Water get into such a cash starved position that it faced foreclosure?  Greg Williams and Pat Mitchell testified that Osage Water ran into financial difficulty because the City of Osage Beach has overbuilt Osage Water’s existing water distribution and sewer collection systems.  As a result, Osage Water has lost some 220 customers to competition from the City of Osage Beach.
  Many of the lost customers were among Osage Water’s largest commercial customers and Osage Water has had to try to replace them with less lucrative residential customers.
  

While Osage Water has certainly suffered from its loss of customers to the City of Osage Beach, that is not the only reason that Osage Water is having financial difficulties.  Testimony established that Osage Water has a history of non-compliance with the Commission’s regulatory requirements.  In particular, Osage Water has been totally unable to keep its books and records in the manner required by the Commission’s regulations.  Osage Water has not followed the uniform system of accounts prescribed by the National Association of Regulatory Commissioners (NARUC) as required by the Commission’s regulations.  Even Pat Mitchell testified that Osage Water has not kept its books in the appropriate manner.

Osage Water’s inability to keep its books and records in a proper manner has also caused it to fail to comply with the requirement that it file an annual report with the Commission.  Osage Water has not yet filed its 2001 annual report that was due on April 15, 2002.  It has not filed its 2000 annual report.  The 1999 annual report was filed a year and a half late.  In fact, all of Osage Water’s annual reports after 1992 have been filed significantly late.

Failure to keep its books in proper order is not just a technical violation of the Commission’s rules.   Without good records, the Commission is not able to perform a good audit that would verify the company’s expenses and revenues.
  Osage Water’s failure to keep good records has kept it from recovering the rates it might have otherwise received in previous rate cases and it would make it difficult for Osage Water to support an application for increased rates in the future. 

In addition, Osage Water has mismanaged its relationship with its customers. Staff’s witness, James Merciel, offered credible testimony establishing that Osage Water has failed to maintain a good relationship with its customers.
     Mr. Merciel also established that Osage Water has a history of poor relations with housing developers.
  Yet another example of Osage Water’s problems in dealing with a developer came to the Commission’s attention during the course of the hearing when a dispute with the developer of the Eagle Woods subdivision threatened to interrupt service to Osage Water’s customers in that subdivision. 

Although Osage Water has improved its relationship with its customers since Debra Williams took over management of the company’s water and sewer operations,
 the legacy of poor customer relations would make it much harder for the current owners to successfully operate the company.

Has Osage Water Company been Abandoned?

As set out in the conclusions of law section of this report and order, the statute that governs the appointment of a receiver for a small water or sewer company provides that the Commission may petition the circuit court to appoint a receiver if it determines that the water or sewer company has been “actually or effectively abandoned by its owners” or is “unable or unwilling to provide safe and adequate service.”
  One of the company’s owners, Greg Williams, candidly admits that he has resigned from all his former positions with Osage Water and that he has abandoned the company.
  Staff’s complaint attempts to establish that the company’s other owner, Pat Mitchell, abandoned Osage Water Company when he left the company records on Greg Williams’ front porch. 

Pat Mitchell denies that he ever intended to abandon Osage Water.  He instead testified that when he left the records of the company on the Williams’ doorstep he merely intended to turn over control of the day-to-day operations of the company and take a much-needed vacation.  Whatever  Mr. Mitchell’s intent may have been in July of 2001, it is now apparent that he has not actually abandoned Osage Water.  He is currently functioning as president of the company and has entered into a management contract with Environmental Utilities to provide for the day-to-day operations of the company.  Customers are still receiving water and sewer service under these arrangements.  Clearly, Osage Water has not been actually abandoned by at least one of its owners.  

However, the statute permitting the Commission to seek appointment of a receiver  is not limited to situations where a utility has been actually abandoned by its owners.  The statute also permits the Commission to act when it finds that a utility has been effectively abandoned by its owners.  Osage Water has been effectively abandoned by its owners.

Osage Water is an orphaned corporation with no means of long-term survival.  The two men that own and control the corporation have stated that they no longer want to be in business with each other.
  Greg Williams and his wife have created another company, Environmental Utilities, intending to acquire and operate the utility systems owned by Osage Water.
  Environmental Utilities then attempted to foreclose on Osage Water’s assets, thereby putting Osage Water out of the utility business.  

Osage Water does not currently have enough money to pay its bills and, according to Greg Williams, it is a virtual certainty that it will not have enough money to pay its bills in the future.
  Pat Mitchell testified that Osage Water would need approximately $180,000 in additional revenue each year in order to pay its operating expenses and its accumulated debts, roughly doubling its current revenue.
  The Company is currently spending all of its revenue on operation and maintenance expenses, leaving nothing to be set-aside in reserve for surplus or contingencies.
  If Osage Water is unable to pay Environmental Utilities for its services under the management agreement, then Environmental Utilities might well cancel that agreement, leaving no one willing or able to operate Osage Water’s utility systems and provide water and sewer service to its customers.
    

Yet, given the poor state of its record keeping, the continued conflicts between its owners, and its inability to pay its legal counsel, it is highly unlikely that Osage Water will be able to successfully bring a rate case before the Commission.  There is also no hope that any additional money will be invested in Osage Water since there is little possibility that such an investment would ever be returned.  Osage Water has been sued by its creditors and one creditor, David Hancock, has obtained a judgment for $216,000.
  The company also owes substantial sums of money to both federal and state tax authorities.
  Osage Water does not even have a bank account so that it can avoid having its account seized by its creditors.
  Under the circumstances, there is little reason to believe that Osage Water will be able to continue to provide service in the future. 

Is Osage Water unable or unwilling to provide safe and adequate service?

In addition to having been effectively abandoned by its owners, Osage Water, because of its financial difficulties and the conflict between its owners, is unable to provide safe and adequate service to its utility customers.  When questioned about the company’s ability to provide safe and adequate service, Pat Mitchell repeatedly indicated that the service provided by the Osage Water was “barely safe and barely adequate.”
 That assessment, while perhaps accurate, is not reassuring to the Commission.  

Osage Water is teetering on the edge of an abyss.  It has no money set aside to pay for major repairs to its system and no one is willing or able to put more money into the company in the event that such repairs are needed.  Furthermore, Osage Water’s systems are not in good repair and it already has at least one major leak in a water main that it has not been able to repair.
   Martin Hummel, an engineer for the Staff, testified that such a leak could cause future problems with the operation of the company’s well and other equipment if it is not repaired.
  Mr. Hummel also testified that because of a lack of money, Osage Water has been performing only minimal maintenance on its systems.

The combination of systems in poor repair and the lack of money to pay for major, essential repairs to those systems indicates a very grave danger that Osage Water’s customers could suddenly find themselves without water or sewer service, and with limited prospects for timely restoration of that service.  Some of Osage Water’s customers have already had a foretaste of that scenario.

In August of 2002, a pump burned out in Osage Water’s well serving the Broadwater Bay subdivision in Osage Beach.  For a time the City of Osage Beach sold water to Osage Water for the use of its customers but that emergency supply was shut off after ten days when Osage Water and the city were unable to agree upon the price to be paid for the water.  Thereafter, Osage Water’s customers in the Broadwater Bay subdivision were without water.
 The water shutoff lasted for three days and water service was restored only after Osage Water discovered that it had insurance coverage that would pay for repairs to the well pump.  If insurance coverage had not been discovered, the water shutoff might have lasted much longer as Greg Williams testified that Osage Water did not have the money needed to either make repairs to the well or to continue to purchase water from the city.
  When asked whether Osage Water would have restored service to its customers if there had been no insurance money, Debra  Williams, manager of Osage Water at the time of the outage, testified “I don’t know how we could have.  We had no money.”
    

The Commission is very concerned that an outage similar to the Broadwater Bay outage could be repeated at any time.  If there is another major outage, Osage Water clearly will not have the financial resources required to make the needed repairs.  Although Greg Williams testified that Osage Water does have very broad mechanical failure and casualty insurance coverage, the Commission was not provided with the details of that coverage and is not willing to accept possible insurance coverage as a substitute for financially viability.  If Osage Water is again unable to make essential repairs to its system, its customers could be without essential services for an extended period.  Obviously, absence of service is neither safe nor adequate service.  Because of its desperate financial situation and the continuing conflict between its owners, Osage Water simply is not able to assure continued safe and adequate service to its customers. 

CONCLUSIONS OF LAW

The Missouri Public Service Commission has reached the following conclusions of law.

Osage Water is a public utility, a sewer corporation, and a water corporation as those terms are defined in Section 386.020(42), (48) and (58), RSMo 2000.  As such, Osage Water is subject to the Commission’s jurisdiction pursuant to Section 386.250(3) & (4), RSMo 2000.

4 CSR 240.50.030 requires water companies to maintain their records using the uniform system of accounts issued by the National Association of Regulatory Utility Commissioners.  4 CSR 240-61.020 makes the same requirement of sewer companies.  The Commission found as a matter of fact that Osage Water has failed to comply with the requirements of these regulations. 

Section 393.140(6) and 4 CSR 240-10.080 require all water and sewer utilities regulated by the Commission to file an annual report with the Commission on or before April 15 of each year.  The Commission found as a matter of fact that Osage Water has failed to comply with this requirement. 

Section 393.145.1, RSMo 2000, provides, in pertinent part:


If the commission shall determine that any sewer or water corporation having one thousand or fewer customers is unable or unwilling to provide safe and adequate service or has been actually or effectively abandoned by its owners ... the commission may petition the circuit court for an order attaching the assets of the utility and placing the utility under the control and responsibility of a receiver.  

Section 393.145.3, RSMo 2000, provides, in pertinent part:


A receiver appointed pursuant to this section shall be a responsible person, partnership, or corporation knowledgeable in the operation of utilities.

Section 393.145.4, RSMo 2000, provides as follows:


The receiver shall give bond, and have the same powers and be subject to all the provisions, as far as they may be applicable, enjoined upon a receiver appointed by virtue of the law providing for suits by attachment.  The receiver shall operate the utility so as to preserve the assets of the utility and to serve the best interests of its customers.  The receiver shall be compensated from the assets of the utility in an amount to be determined by the court.  

Section 393.145.5 RSMo 2000, provides as follows:


Control of and responsibility for the utility shall remain in the receiver until the utility can, in the best interest of its customers, be returned to the owners.  If the court determines after hearing that control of and responsibility for the utility should not, in the best interests of its customers, be returned to the owners, the receiver shall proceed to liquidate the assets of the utility in the manner provided by law.

The Commission has found as a matter of fact that Osage Water has fewer than one thousand customers.  It has also found that Osage Water has been effectively abandoned by its owners and that it is unable or unwilling to provide safe and adequate service to its customers.  Therefore, the Commission concludes that the requirements of the statute have been satisfied and that the Commission may petition the circuit court for an order attaching the assets of Osage Water and placing it under the control and responsibility of a receiver.

Staff also requests that it be authorized to petition the circuit court to find that control and responsibility for Osage Water should not, in the best interests of its customers, be returned to its owners, and instead that the assets of the company should be liquidated.

The Commission has determined that Osage Water has effectively been abandoned by its owners and that it is unable or unwilling to provide safe and adequate service.  The Commission found that Osage Water is in dire financial condition and that its owners no longer wish to be in business with each other.  There is no credible evidence in the record to suggest that those conditions would improve if the utility were returned to the owners after being in the hands of a receiver.  Therefore, liquidation of Osage Water’s assets is the best available option.

One of the duties of a receiver must be to protect the public interest.  Indeed, the whole reason to appoint a receiver is to ensure the continuation of safe and adequate service to the utility’s customers when it appears that the utility itself is unable to do so.  Section 393.145 uses the phrase “best interests of the customers” twice.  It would be contrary to the best interests of the customers to allow a receiver to liquidate the assets of a utility in a manner that would prevent customers from continuing to receive utility service.  The Commission will therefore ask the court to instruct the receiver to liquidate the assets of the company on terms that protect the interest of all of the customers of the utility.  

The Commission is particularly concerned that some of the utility systems of Osage Water might be more easily sold than others.  That raises the possibility that economically non-viable systems that still must serve customers might be left orphaned after the more valuable systems are sold.  Therefore, the receiver must be careful to ensure that any assets that are not immediately sold may still be efficiently operated after other systems and assets are sold. 

Section 393.145 does not contain any special venue provisions indicating where the receivership action may be filed.  In the absence of any special statutory venue provisions, venue is governed by Missouri’s general venue laws.
  Under Section 508.030, RSMo 2000, actions affecting title to real estate are to be brought in the counties in which the real estate is located.  Section 508.040, RSMo 2000, requires that suits against a corporation must be brought in the county where the cause accrued, or where the corporation maintains an office.  Under either statute the proper venue would be in Camden County.  However, Section 386.600, RSMo 2000, provides that “[a]n action to recover a penalty or a forfeiture under this chapter or to enforce the powers of the commission under this or any other law may be brought in any circuit court in this state in the name of the state of Missouri ….”  This provision would appear to allow this action to be brought in any circuit court in the state.  

The circuit court has the authority to decide who will be named as receiver for Osage Water, but the Commission will direct its Staff to recommend a receiver who is not connected to Osage Water or any of its creditors. 

IT IS THEREFORE ORDERED:

1.
That the General Counsel of the Commission shall, on behalf of the Commission pursuant to Section 393.145, RSMo 2000, petition the appropriate circuit court for an order attaching the assets of Osage Water Company and placing the utility under the control and responsibility of a receiver.

2.
That the General Counsel of the Commission shall, on behalf of the Commission pursuant to Section 393.145, RSMo 2000, seek a determination from the appropriate circuit court that Osage Water Company should not be returned to its owners but should rather be liquidated by the receiver as discussed herein.

3.
That this order shall become effective on December 20, 2002.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Simmons, Ch., Murray, Lumpe and Forbis, CC., 

concur and certify compliance with the provisions of 

Section 536.080, RSMo 2000.

Gaw, C., not participating.

Dated at Jefferson City, Missouri,

on this 10th day of December, 2002.
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