BEFORE THE MISSOURI PUBLIC SERVICE COMMISSION

BARRY ROAD ASSOCIATES, INC,,
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and

THE MAIN STREET ASSOCIATES, INC.
d/b/a MINSKY’S PIZZA,

and
HARRY MARK WOOLDRIDGE,
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SOUTHWESTERN BELL TELEPHONE COMPANY
d/b/a AT&T MISSOURI

Serve: CT Corporation System
120 South Central Ave,.
Clayton, MO 63105
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Respondent.

COMPLAINT

L Identity and Location of Complainants

Barrv Road Associates, Inc. d/b/a Minsky’s Pizza

West location:
7007 NW Barry Road
Kansas City, Missouri 64153
Phone: 816-741-2737

East Location:
221 NE Barry Road
Kansas City, Missouri 64155
Phone: 816-436-8818



The Main Street Associates, Inc. d/b/a Minsky’s Pizza
5105 Main Street

Kansas City, Missouri 64112
Phone: 816-561-5100

Harry Mark Wooldridge

404 E. Morgan Street
Boonville, MO 65233
Phone: 660-882-3448

11. Identity and Location of Respondent

Southwestern Bell Telephone Company d/b/a AT&T Missouri
One AT&T Plaza

208 South Akard Street

Dallas, Texas 75202

Represented by:

Craig S. Laird

Robert A, Kumin, P.C.
PO Box 30088

Kansas City, MO 64112
Phone: (816) 471-6877
Fax: (913)-236-7115

Stephen B. Higgins- Lead Counsel
Amanda J. Hettinger

Kimberly M. Bousquet
THOMPSON COBURN LLP

One US Bank Plaza

St. Louis, MO 63101

Phone: (314) 552-6000

Fax: (314) 552-7000

Email: shiggins(@thompsoncoburn.com
ahettinger@thompsoncoburn.com
kbousquet@thompsoncoburn.com

Ann Ahrens

One AT&T Center, Room 3548
St. Louis, MO 63101

Phone: (314) 235-4099

Fax: (314) 247-0881



Email: ann.becki@ati.com
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Procedural History

This Complaint is filed by undersigned counsel on behalf of the Complainants pursuant to an
Order of the Honorable Anne Mesle, Judge of the Circuit Court of Jackson County, Missouri dated
April 4, 2011. (Ex. A, 04/04/11 Order.) Litigation is pending before that Court with respect to the
claims as described herein and, as the Court has held, the litigation is stayed pending resolution by
this Commission of a discrete question of law. (Id) As fully discussed below, Complainants allege
that they and other Missouri customers of Respondent Southwestern Bell Telephone Company
(“SBTC”) were billed by SBTC for amounts voluntarily incurred by SBTC in settling its own
litigation liabilities. (Ex. B, Petition; Ex. C, Memo. in Opposition to SBTC’s Motion for Summary
Judgment.) Inthe Circuit Court litigation, SBTC asserts that such settlement liabilities may prdperly
be “passed through™ to its Missouri customers pursuant to Section 17.11 of General Exchange Tariff
No. 35. (Ex. D, Tariff; Ex. E, Answer of SBTC without exhibits; Ex. F, Motion and Memo. iﬁ
Support of Summary Judgment without exhibits.) The sole question before the Commission is
“whether the settlement payments made by AT&T are to be passed through to AT&T
customers pursuant to 17.11 General Exchange Tariff 35 or rsimilar and related tariffs.” (Ex
A, 04/04/11 Order.)

Allegations

Complainants state and allege as follows:



Nature of the Case

1. Complainants seek to stop SBTC’s unlawful practice of billing customers to recover
SBTC’s losses from litigation settlements, Complainants further seek reimbursement for monies
paid to SBTC for such unauthorized billing.

2. SBTC is a party to settlement agreements (the “Settlements™) in lawsuits wherein it
was sued by Missouri municipalities for failure to pay business license or gross receipt taxes for
landline telephone operations. (Ex. G, Wellston Settlement; Ex. H, St. Louis County Settlement; Ex.
I, Springfield Settlement.) Pursuant to these agreements, SBTC is to pay at least $72,000,000 to the
municipalities for its wrongdoing. Without any legal authority, customer agreement, authorization,
consent, or even prior notification, SBTC has passed its liability on to its customers in the form of
monthly charges disguised on télephone bills as a portion of “special municipal 'charges.” This
practice is wrongful, deceptive, and extremely lucrative for SBTC, which proceeds as though it is
immune from the consequences of ifs wrongdoing. Indeed, SBTC need not worry about the costs of
its illicit practices settled in other matters; customers will simply pay the bill.

3. In November of 2008, SBTC informed the Missouri Public Service Commission that
it would no longer be subject to many of the billing regulations designed to protect consumers.
SBTC is now attempting to take advantage of this newly unregulated environment by imposing
patently unreasonable and deceptive surcharges on customers.

Parties

4, Complainant Barry Road Associates, Inc. is a Missouri corporation in good standing,

with its headquarters and principal place of business in the State of Missouri, doing business in

Missouri as “Minsky’s Pizza.”



5. Barry Road Associates, Inc. is a landline telephone customer of SBTC and has been
billed by SBTC for charges attributable solely to SBTC” liability stemming from the Settlements.

6. Complainant The Main Street Associates, Inc. is a Missouri corporation in good
standing, with its headquarters and principal place of business in the State of Missouri, doing
business in Missouri as “Minsky’s Pizza.”

7. The Main Street Associates, Inc. is a landline telephone customer of SBTC and has
been billed by SBTC for charges attributable solely to SBTC’ liability stemming from the
Settlements.

8. Complainant Harry Mark Wooldridge is a citizen of the State of Missouri, residing in
Boonville, Missouri.

9. Harry Mark Wooldridge is a landline telephone customer of SBTC and has been
billed by SBTC for charges attributable solely to SBTC’s liability stemming from the Settlements.

10. SBTC is a Missouri Corporation with its headquarters and principal place of business
in the State of Texas, doing business in Missouri as “AT&T Missouri” and “AT&T.”

11.  SBTC provides local telephone services to Complainants as their local exchange
carrier and is responsible for the bills Complainants receive. SBTC is a party to the Settlements.

Common Facts

12 Complainants Barry Road Associates, Inc. and The Main Street Associates, Inc.
received an invoice from SBTC dated December 9, 2009 for telephone number 816-407-9000
containing a charge of $5.32 attributed to “Special Municipal Charge to cover settlement paid to
municipalities for past gross receipts taxes imposed.” The invoice indicates that this is a “One-

Time” charge.



13.  Complainants Barry Road Associates, Inc. and The Main Street Associates, Inc.
recetved an invoice from SBTC dated December 17, 2009 for telephone nmber 816-436-8818
containing a charge of $17.50 attributed to “Special Municipal Charge to cover settlement paid to
municipalities for past gross receipts taxes imposed.” The invoice indicates that this is a “One-
Time” charge.

14.  Complainants Barry Road Associates, Inc. and The Main Street Associates, Inc.
received an invoice from SBTC dated December 17, 2009 for telephone number 816-741-2737
containing a charge of $28.00 attributed to “Special Municipal Charge to cover setttement paid to
municipalities for past gross receipts taxes imposed.” The invoice indicates that this is a “One-
Time” charge.

15. Complainant Harry Mark Wooldridge received an invoice from SBTC dated
December 17, 2010 for telephone number 660-882-6589 containing a charge of $1.99 attributed to
“Special Municipal Charge to cover settlement paid to municipalities for past gross receipts taxes
imposed.” The invoice indicates that this is a “One-Time” charge.

16.  Each ofthe invoices referenced herein contains a paragraph, under the heading “News
You Can Use” stating as follows:

MUNICIPAL CHARGES

Beginning November 1, 2009, you may see increases in the amount of
Special Municipal Charges billed on your account. These increases
will help cover payments made to municipalities to settle claims
related to past gross receipts taxes they imposed, and also includes
such taxes on services covered by the settlement going forward.

Should you have any questions please call the toll free number on
your bill. Thank you for using AT&T Missouri.



17. The “increases” referred to are not increases at all, but rather constitute new charges
not previously appearing on customers’ bills. The new charges are a result of SBTC passing on its
liability under the Settlements to Complainants and other customers.

18.  Complainants did not authorize or agree to allow SBTC to charge them for such
additional amounts alleged herein arising from losses or liabilities from any lawsuit or settlement
agreement.

19, The charges at issue are not “one-time” charges. Rather, SBTC is continuing to bill
customers for such unauthorized charges. Further, SBTC intends on billing its customers for such
unauthorized charges for years to come.

20.  SBTC failed to inform the Complainants that SBTC would bill them to recoup its
losses and liabilities stemming from the Settlements before sending such bills.

21.  SBTC represented on invoices to Complainants that “Special Municipal” charges
were the rightful responsibility of Complainants when, in fact, the amounts billed were not legally or
rightfully chargeable to customers.

22, SBTCrepresented on invoices to Complainants that the “Special Municipal” charges
were “one-time” charges, when, in fact, they were recurring,

23. SBTC failed to inform Complainants that the “Special Municipal” charges appearing
on their bills were SBTC’s own liabilities and not those of Complainants.

24.  SBTC collected and accepted amounts from Complainants for liabilities for which
SBTC alone was responsible.

25. SBTC has filed no schedule, rate, or tariff with the Missouri Public Service

Commission that indicates that a fee, surcharge, or pass-through stemming from their payments



to settle litigation may appear on customer invoices, and no tariff presently on file covers such
charges.

26.  SBTC failed to give notice to Complainants and the Class of the “special municipal
charge,” as required under 4 C.S.R. 240-33.040(4).

27.  SBTC failed to file tariff pages disclosing their waivers by December 6, 2008, as
ordered by the Missouri Public Service Commission on November 10, 2008.

SBTC’s Tariff is Inapplicable

28. Section 17.11 of General Exchange Tariff 35 (the “Tariff,” Ex. D) states, in part, as

follows:

There shall be added to the customer's bill or charge, as a part of the rate for service,
a surcharge equal to the pro rata share of any franchise, occupation, business, license,
excise, privilege or other similar tax, fee or charge (hereafter called "tax") now or
hereafter imposed upon the Telephone Company by any taxing body or authority,
whether by statute, ordinance, law or otherwise and whether presently due or to
hereafter become due.

29.  No portion of the Special Municipal Charges appearing on Claimants’ bills
constitutes a pro rata share of any franchise, occupation, business, license, excise, privilege or other
similar tax, fee or charge.

30. No portion of the Special Municipal Charges appearing on Claimants’ bills was
imposed upon SBTC.

31. No portion of the Special Municipal Charges appearing on Claimants’ bills was
imposed upon SBTC by any taxing body or authority, whether by statute, ordinance, law or

otherwise.



32.  Inthe Wellston and St. Louis County settlement agreements, the term “Back Tax
Payment” is specifically defined, and therefore cannot be given its common meaning, or any other
meaning than that indicated in the agreements. Ex. G at 12; Ex. H at 6, 8-9.

33. | The definition of “Back Tax Payment” included in the Wellston and St. Louis County
settlement agreements relates to sums paid according fo the agreements themselves; the definition
does not include actual taxes. Ex. G at 12; Ex. II at 6, 8-9.

34.  Inthe Springfield settlement agreement, the term “Back Tack Payment” is undefined
but, in context, clearly has the same meaning as that attributed to it in the Wellston and St. Louis
County settlement agreements. Ex. I at 2.

35.  The Settlements make clear that the payments being made by SBTC are not tax
payments, but rather are voluntarily made in consideration for the Plaintiffs’ dismissal of the lawsuits
and release of claims; in fact, in all three agreements SBTC unequivocally denies that it is agreeing
to pay taxes. Ex. G at 3 (“Defendants have denied and continue to deny any and all liability with
respect to the allegations raised against them in the various lawsuits involving the applicability of
Plaintiffs’ and other Municipalities’ fespective Business License Tax ordinances to Defendants’
products and services.”); Ex. G at 37 (stating that the agreement was entered into “[i]n order to
effectuate the Parties’ desire to fully, finally and forever settle, compromise, and discharge all
disputes arising from or related to the Action by way of compromise rather than by way of further
litigation.”); Ex. G at 43 (“Neither the acceptance by Defendants of the terms of this Settiement
Agreement nor any of the related negotiation or proceedings is or shall be construed as deemed to be
legal evidence of an admission by Defendants with respect to the merits of the claims alleged in the

Action, the validity of any claims that could have been asserted by any of the Class members in the



Action, or the liability of Defendants in the Action. Defendants specifically deny any liability or
wrongdoing of any kind associated with the claims alleged in the Action. Aside from the obligation
to pay Business License Taxes going forward. . . this settlement agreement is not intended to, and
shall not be construed as imposing any other obligation on Defendants under the Class
member’s respective ordinances, including without limitation any rate regulation or customer
service requirements.) (Emphasis added); Ex. H at 3, .20-21, 23 (same); Ex. Tat 1 (“AT&T denies
any and all liability for taxes and will continue to defend itself in litigation and otherwise absent
execution of this Agreement.”) (Emphasié added.); Ex. T at 2, 1 (expressly agreeing that there was
no determination on the merits of the municipalities’ claims); Ex. T at 4, 11.

36.  Merely calling the payments “back taxes™ does not make them actual taxes.

37.  Asadirectresult of SBTC’ violation of the law and Commission order, Complainants
have incurred and continue to incur damages.

1V, Relief Reguested

Pursuant to the Order of the Circuit Court of Jackson County, Missouri dated April 4, 2011,
and pursuant to Section 392.350, RSMo. and Section 17.11 of Southwestern Bell Telephone
Company’s General Exchange Tariff No. 35, Complainants respectfully request a determination that
the settlement payments made by AT&T as described herein are not to be passed through to AT&T
customers including Claimants, and such other relief as the Commission deems lawful and proper.

V. Statement Regarding Prior Contact with Respondent

Each of the Complainants has engaged and authorized the undersigned counsel to bring both
the pending Circuit Court litigation and this Complaint against SBTC, and each has had direct prior

contact with SBTC or its counsel about the subject of this Complaint.

10



VI.  The Commission’s Jurisdiction

The Commission has jurisdiction over the subject matter of this Complaint pursuant to the
April 4,2011 Order of the Circuit Court of Jackson County, Missouri, (Ex. A, 04/04/11 Order), and

pursuant to Sections 386.040 and 386.390, RSMo.

Respectfully Submitted,

EDGAR LAW FIRM LL.C

John F. Edgar MO #47128
Anthony E. LaCroix MO #60793

1032 Pennsylvania Ave.

Kansas City, MO 64105

Telephone:  (816) 531-0033
Facsimile:  (816) 531-3322

Email: jfe@edgarlawfirm.com

Email: tel@edgarlawfirm.com
ATTORNEYS FOR COMPLAINANTS
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IN THE CIRCUIT COURT OF JACKSON COUNTY, MISSOURL

AT KANSAS CITY

BARRY ROAD ASSOCIATLS, ¢t al )
)

Plaintiffe ) CASE NO, 1016-CV02438
V. }

) DIVISION 7

SOUTHWESTERN BELL )
TELEFHONE COMPANY, et al. )
)
Defendants. )

ORDER DENYING AT&T MISSOURI’'S MOTION FOR STMMARY

JUDGMENT AND STAYING THESE PROCEEDINGS FOR FORTY-FIVE DAYS

On the 3rd day of March, 2011, this matier came before the court for hearing and
congideration, The parties appeared by counsel. Counsel presented oral argnment, Based
on consideration of the pleadings, applicable statutory, regulatory and case authority the

court enters the following findings and ordess:

Findings of Fuct

B On February 14, 2007, the State of Missouri, in the case of Stare of. Mo: ex rel
City Collectors of Wellston, et al, Canse No. 044-02645, filed its Consolidated Master
Petition for Declaratory Judgment and Other Relief. The proposed class included
approximately 240" municipalities all of whom had enacted municipal ordinances that
required AT&T and related companies to pay taxes on “Gross receipts.” Plaintiffs
claimed that AT&T had failed to pay cerfain taxes as provided for in the municipal
ordinances. The Clty of Springfield and the City of St. Louis both filed similar conrt

actions.

! Approximately 270 municipalities were included in the final settlements
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2) The parties entered into settlements of the disputes with the municipalities in each
of the thres filed actions in 2000, By the terms of the seitlement agreement in Wellston,
defendants did not admit liability for any back taxes; however, defendants did agree fo
pay monies to the mynicipalities for claimed back taxes and further agreed to pay to the
inymicipalities, in accordance with the terms of the settlement, “future tax benefits” in
excess of what defendants contended they would otherwise owe as described in the
settlement agreement. They defined the term “Business License Tax” to mean;
any tax, including any fee, charge, or assessment in the nature of a {ax, imposed
by a Municipality on any entity which constitntes a “telephone company,” “. or
any similar entify or service providar for the privilepe of engaging in the business
of providing telephone, exchange telephone, public uiilily, or any other type of
telecommunications service, specifically includes any such tax imposed under §8
(cites Mo. Statutes) including municipal sales tax..., right of way nsage fee.. .,
tax...far emergency services. .., rent for use of municipal premises; or Any tax
which would otherwise meet the definition of Business License Tax ...

'3)  OunNovember 9, 2009, the Honorable Judgs Edward Sweeney approved the
sottlement agreement in the comrt’s Judgment and Order Approving Settlement, and
Attorneys’ Fees for Class Counsel, and Dismissing Case in Accordance with Terms of
Settlement. In determining if the settlement was fair, the court considered among other
factors: whether there was fraud or collusion; the complexity, expense, and likely
duration of the litipation; the natire and extent of the discovery process; the probability
of the plaintiff’s success on the merits; the range of possible recovery; and the opinions
of class counsel, citing Siate ex rel, Byrd v. Chadwick, 956 5. W .2d 369, 378 (Mo. App.
1997).

4)  Judge Sweeney’s Judgment and Order specifically held that the “Settlement
includes an agreement by Defendants to increase the services on which Defendants will

pay taxes o the municipalities in the Settlement Class, which will result in a substantial

incresse of tax revennes.”

5) On or about December 9, 2009, customers received bills assessing charpes
attributed to “Special Muncipal Charge to cover settlement entered into with

munieipalities for gross receipts taxes imposed as follows:

MUNICIPAL CHARGES
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Beginning Novernher 1, 2009, yon may see increases in the amount of Special
Municipal Charges billed on your account. These increases will help caver
payments made to municipalities fo seitle clains relofed to past gross receipts
toxes they imposed, and also includes such tooves on services covered by the
settlement going forwerd....”
6) | On Janvary 15, 2010, plaintiffs filed their Class Action Petition for Damages.
Thereafter, on Mavch 11, 2010, plaintiffs filed their First Amended Class Action Petition
alleging three counts:

Count I, Violation of the Missouri Merchandhsing Practices Act R SMo 41 7.010,
407,025;

Count II. Unjust Enrichment by collecting moneys from the Special Municipal
Charges; and

Count III. Action for Mongy had and Received for receipt and retention of money
belonging to plaintiffs.
7 On October 22, 2010, AT&T Missowi filed its Motion for Sursmary Judgtnent
asserting that the back-tax surchatge at issue is mandated under tariff approved by the
Missouri Public Service Commission and that pursuant to Rule 74.04, Mo Rules of Civ.
Pro, where a taviff is “filed with the appropriate regulatory ageney it is sanctioned by the
government and cannot be the subject of legal action.” Bawer v. SW Bell Tel Co., 958

S.W.2d 568, 570 (Mo. App 1970).

Applicable Legal Authority
§17.11of Géneral Exchange Tariff 35 (the “Tariff”) states in pertinent part:

There shall be added to the customer’s bill or charge, as a part of the rate for
service, a surcharge equal to the pro rata share of any franchise, occupation,
business, license, excise, privilege or other similar tax, fee or charge (hereafter
called “1ax’) or hereafier imposed upon the Telephone Company by taxing body
or authority, whether by statute, ordinance, law or otherwise and whether
presently due or to hereafter become due.

R.5.Mo § 392,350 states:

In case any telecommunications company shail do or canse to be done...any
act...vequired to be done by this chapter or by any order or decision of the
commission, such telecormnmunications company shall be liable to the person or
corporation affected thereby for all loss, damage or Injury...if the court shall find
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that such an act or omission was willful, it may, in its discrefion, fix a reasonable
counsel or attorney’s fee...

R.S.Mo §407.020.1 states:

The act, use or employinent by any person of aay deception, frand, false pretense,
false promise, misrepresentation, unfair practice or the concealment, suppression,
or omission of any material fact in conmection with the sale or advertisement of
any merchandise in trads or commerce...is declared to be an unlawfii practice.
The use by any person, in connection with the sale or advertisement of any '
merchandise in trade or commerce... is declared to be an unlawful practice. ...

Discussion and Legal Analysis

The issues before the court include, but are not Hmited to, the following:

) Are defendants Hable to the class and sub-class for violations of the MMPA
R.S.Mo § 407.010, et seq?

b}  Were the Special Municipal charges billed to customers unauthorized, unlawiful

and/or illegal?

&) Were defendants unjustly enriched through unlawfitl, unauthorized and/or
incquitable billing practices? |

d) ' Did Defendants actions cause ijury to the class and subelass and should
defendants bs enjoined from further injurions practices?

¢) Are the class and sub-clags entitled to damages?

1) Does the Missouri Public Service Commission pursvant 17.11 General Exchange
Tariff 35 or another similar and related tariff require the pass through of

applicable settlement payments to customers?

Plaintiffs claim that defendants should be prechided, based on the doctrine of
judicial estoppel, from asserting that the settlement payments were payments of taxes.
The doctrins of judicial estoppel exists to prevent parties from playing “fast and loose”
with the court. State ex rel, KelCor, Inc. v. Nooney Realty Trust, I)w.,7966 S.W.2d 399,
404 (Mo, App.]!)%). The circumstances of this case do not bring inte play the principles
of judicial estoppel because not all inconsistent positions justify judieial estoppel. See
Egan v. Craig, 967 S,W.2d 120, 126-27 (Mo. App. 1998) (citations omitied). There is no
question defendants consistently denied that they owed additional taxes to the
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ravnicipalities in the Wellston litigation, and the judgment of Judge Sweeney
acknowledged that whether additional taxes were dne was dependent on maters as fo
which “Missouri law is wnsettled.” Wellston Todgment at p.12. This cowrt keows of no
law that denies a party the vight to deny liability as a part of a seitlement, and especially
as to an area about which the lavw is nnsettled. Because AT&T did nothing more than
vigorously defend its right to ehallenge interpretations of law as it relates to past and
ftuve taxes, there is nothing to suggest defendants were attempting to impugn the
integrity of the court.

A sigmificant issue in flis cass is whetler a settlement of 2 dispute between
AT&T companies and approximately 270 municipalities concerning claims of underpaid
gross receipts taxes can, pursvant fo applicable tariffs, be passed on to AT&T's
customers, or whether AT&T and the municipalities are precluded from setflement and
must instead complete the entirety of the litigation and trial procedure. This court is
aware of o statutory or other legal avthority that would force AT&T to go through the
burdensome discovery, trial and appeals processes in order to claim the applicabilify of §
17.11 of General Bxchange Tariff 35, In fact, the Missouri Supreme Court, in Raxarne
Kerperien v. Linnberman s Mutual Casualty Company, 100 S.W.3d 778 (Mo. 2003),
acknowledged the racognized public policy in Missouri favoring settlement of litigation,
There was no ambignity in the Welleron comt’s findings in the Jodgment and Order
Approving the Wellston Serdement, and the court specificelly found that the monies paid
to the municipalities was for back and future taxes. On page 18 of the Wellston

Tudgment, the court found with regard to past taxes that:

“FURTHER, in accordance with the terms and provisions of the Settlerment
Agreement, this Court orders that Defendants shall make Back Tax Payments to
Class Members which have submitted approved claims as provided in the
Settlement Aprecment...”

%

Cn page 14 of the Wellston Judgment, the court stated with regard 1o futare taxes that:

« _the Setflement includes an agreement by Defendants to inorease the services
on which Defendants will pay taxes to the municipalities in the Settlement Class,
which will result in a substantial increase of tax revenues received from

Defendants...”
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In this litigation, the plaintiffs are essentially requesting that this court ignore the
above findings and orders of another circuit court on the nature of the seffiement, in
rogards to whether the payments are actually for taxes, past and fiture, or to “reverse”
these critical findings and the orders entered by the cowrt in Pelision. This court does not
have thiat authority. In the case of Richard E. Standridge v. Jacqueline M. Adams, 636
S.W.2d 680, 683 (Mo. App.1982), the appellate court considered the matter of the
authority of one eircnit court judge to revlew decisions of another cireuit court judge and
held that “the second judge is invested with no review authority.” Id

The significance of these limitations on circuit court judges is particularly
pertinent in a case of this nature, where it is a specific court decision that is the subject of
the plaintiffs’ claims. Here, the prior cowt ruled on a number of issues that are

challenged in these proveedings. Among these are the following:

a) Whether the settierent specifically involves past and fufws gross receipts or sales
taxes. See discussion above,

b) Whether the settlement payments can be passed through to AT&T costomers.
The court in Wellston did not mie as to whether the taxes paid by defendants fo
the municipalities could be included in the Defendants’ billing to consumers.
Instead, it determined that the pass through of tax payments to customers was 4
matter determined by the Public Servics Conmission.

“(wlhether or not any tax paid by Defendants to the rounicipalities can be
included in the Defendants’ billing to consnmers who are their costomers
iz determined by the Public Service Commission. [t is this Cowmt’s
understanding, based on the presentations of counsel at the November 2,
2009, hearing, and the supporting documents. . that: 1.) “The goveming
tariff [of the PSCY authorizes AT&T Missonri to pass through to its
customers the amounts it pays in the form of tages, fees, or charges
imposed by any taxing body, including municipal business license taxes
imposed by municipalities.”” ellsron Judgment,

¢)  Whether there were other payments than taxes that were passed through to
customers:

“AT&T is not surcharging its retail customers any amounts paid as
attomeys® fees in conmection with the settlement, ,.” Wellston Judgment,

d) Whether there was a fraud against AT&T customers in the settlement of the
Wellston litigation, The court discussed the complexity of the litigation, and that:
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“I'The] issues presented by this case are in some part matters in which
Missouri law is unseftled, neither Plaintiffs nor Defendants can be
confident that a trial would result in judgment in their favor™ Wellsron
Judgment,

Public utility tariffs that have been approved by the Missouri Public Service
Commission become Missouri law and have the same force and sffect as a statute enacted
by legislature. Bawer v. Southwestern Bell Telephone Conpany, 958 5.W.2d 568, 570
(Mo. App. 1997) citing Southwestern Bell Telephone Co. v. Metro-Link Telecom, Inc.,
937 3.W.2d 314, 317 (Mo. App. 1996). When analyzing a tariff, if the tariff is clear and
vaambipuous, the cowt cannot give it another meaning, J2 at 570. The comt in Bawuer
further stated:

“The filed tariff, or filed rate doctrine governs & wtility’s relationship with its

customers... The filed tariff doctrine conclusively presomes that both a utility and

its customers know the contents and effect of the published tariffs,” Ja.

Plaintiffs claim that defendants cannot seek the protection of the Missouri Public
Service Commission becavse AT&T has opted out of certain regulatory tariffs. Itis
unclear to this court whether that action does or does not have any impact on the
authority of the comt fo act in this matter. However, because, as set forth above, the
court betieves that Judge Sweeney determined that the Missouri Public Service
Commission had jurisdiction to determine whether these payments should be passed
through fo customers, this court believes it has no authority to second guess that decision.

This court finds and believes that it has no authority 1o second guess the decision
of Judge Sweeney that the nnderlying settlement was for back and future tax payments,
The Court also finds and believes that it has no authority to second guess the decision of
Judge Sweeney that it is the Missouri Public Servics Commission that must determine
whether these tax payments should be passed through fo customers and further fo
determine whether AT&T s actions in deregulating some of its business activities is
controlling as to the applicability of the General Exchange taviffs to this hitigation, This
court therefore believes it is appropriate to stay these proceedings o allow plaintiffs 45
days to seek a ruling from the Missouri Public Service Commyisgion concerning whether
the settlement payments made by AT&T Missouri are tax payments which are required to
le passed throngh to AT&T cnstomers consistent with applicable tariffs,
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WHEREFORE, IT IS ORDERED THAT further proceedings in this case are
stayed for 45 days to allow plaintiffs to seek 1ling from the Missouri Public Service

Commission as to whether the settlement payments made by AT&T are to be passed
through to AT&T customers pursnant to 17.11 General Exchange Tariff 35 ar similar ind

related tariffs,
IT I8 30 ORDERED,
Dat d onorable Ann Mesle

Cirenit Cowt Judge

that copiss were faxed!nmiled on
th:s y day of r'\ ;2011 to:

Anthony LaCroix, (816) 531-3322
Stephen Higgins, (314) 552-7000
Ann Ahwns, &) 14) 2470881

1a Gandara, Jndicial Administrative Assistant

57 Donoho, L’Ew Clerk, Division 7/
|



IN THE CIRCUIT COURT OF JACKSON COUNTY, MISSOURI

AT KANSAS CITY
BARRY ROAD ASSOCIATES, INC,, )
d/b/a MINSKY’S PIZZA, : )
: ' )
and ' : )
- )
THE MAIN STREET ASSOCIATES, INC. )

d/b/a MINSKY’S P1ZZA,
and
HARRY MARK WOOLDRIDGE,

Individually and on hehalf of all others
smllarly sitnated,

Piamtxffs.,
Case No.:

AL

SOUTHWESTERN BELL TELEPHONE COMPANY
d/b/a AT&T MISSOURI,

Division Ng

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

Serve: CT Corporation System )
120 South Central Ave, )

Clayton, MO 63105 : )

)

and }
)

ATE&T, INC,, )
. ' )

Serve: The Corporation Company, Ine. )
)

)

}

)

)

)

)

)

)

)

120 South Central Ave.
Clayton, MO 63105

and
.AT&T CORP.,
Serve: The Corporation Company, Inc.

* 120 South Central Ave.
Clayton, MO 63105

EXHIBIT

B




_ : )
Defendants. L ' }

CLASS ACTION PETITION FOR DAMAGES *
T

.COME NOW Plaintiffs, ixidividuéliy and on behalf of all others similarly situated, and for

their Class Action Petition state and allege as follows: |
‘ Nature of Case

1. Plaintiffs bring this Claés Action Pefition against Defeﬁdaﬁts' seeking to stop
Defeﬁdants’ unlawful p;actice of billing customers fo recover thei; losses from litigétion settlements.
PIa:inﬁffs, further seck reimbursement for monies paid to Defendants for such unauthdﬁzéd bi‘Hing;

2. D;efendants are parties fo a settlement agréement in a lawsuit wherein they were sued
byaclassof Mis;ouﬁ municipalities fozL failure to_pay business license taxes for landline telephone-
6perations. Pursuant to the agreement, Defendants are to pay up to $65,000,006 to the municipalities
for their wrongdoing, Without any legal authority, customer agreement, authorization, consent, 01.~
even prior notification, Defendants_ have boldly passe.d their liability on to théir customers in the
form of rhonﬂﬂy charges disguised on telephone bills as “special municipal charges.” Thié practiée
is wrongful, deceptive, and extremely lu&ative for Defendants, who proceed as tﬁough they are
fmmune frorﬁ the consequences of their wrongdoing. Indeed, they need not worry abouf the costs of |
theif'iflicit practices settled in othm“ matters; their customers will simply pay the Iloill.

3 Plaintiffs seek to represent a class of Missouri consnmers consisting of all persois,
businesses, o? entities that have received a bill/invoice from Defendants containing a “special
mﬁniéipal charge” or other charges stemming directly from the settlement agreement in Stare of

Missouri v. SBC Communications, Inc., Case No. 004-02645, filed on June 26, 2009 in the Circuit



(

Court qf St. Loﬁis, Missouri (the “Settlement”). Plaintiffs seek also to reijrescﬁt a sub-class of (non-
business) consumers who have beeﬁ siniilarly injuzéd by Defendants and are éﬁtitled to recovery-‘
under the Missoufi Merchandising Practices Act. ‘T}c;e Iiabiiities étemrﬂing from the Settlement are
" Defendants® liabilities, not the Plaintiffs, Plaintiffs and the class are justifiably outraged at being
“stuck with the bill for Defendanfs’ illegal cﬁnduct.

4, Plaintiffs, individually and on behalf of all othefs similarly situated, seek damages for
the injuries caused by Defendants’ tortious and deceptive actions. Plaintiffs also seek disgorgement
bf all monies Defendants gained through the unlawful practices_ described ‘herein, including all
interest accrued thereon. Plaintiffs and the class further seek an injundti_on preventing Defendants
from . further passing their lisbilities on to Plaintiffs  and  the éIass.

5. Plaintiff Barry Road Aséo’ciatgs—, 'Inc.:. isa Missouri corporation in good standing, with
its headquarters and principal place of business in the State of Missouri, ‘doing business in Missouri

_as “Minsky’s Pizza,”
| - 6. Barry Road Associates, Inc. is a landline telephone customer of Defendants and has
| been billed by Defendants for charges attributable solely to Defendants’ liability stemming from the
Settlement, |

7. Plaintiff The Main Street Associates, Inc. is a Missouri corporation in good'sténding,

with its headquarters and principal place of business in the State of Missouri, doing business in

Missouri as “Minsky’s Pizza.”



8. T he Main Street Associates, Inc. is a landline telephone customer of Defendants aﬁd
* has been billed by Defendants for charges atibutable solely to Defendants’ iability stemming from
the Settlement. ‘ | |
9. Plaintiff Harry Mark Wool&ridge is a citizen of the state of Missouri, residing in
Boonville, Missouri. | |

10.  Harry Mark Wooldridge is a landline telephone customer of Defendants and has been
billed by Defendants for charges aﬁ;ttributable solely to Defendants® liability étemming from the

| Settl‘emgnt.

il. | Defendan;t -Southwestern BAeH ‘Telephone Compa%ly (*SBTC”) is a Missouri
Corporation with its headquarters and principal place of business in the State of Texas, doing
business in Missouri as “AT&T Missouri” and “ATA&T.”

12, SBTC provides local teléphone services to Plaintiffs. and the class as their local
exchange cartier and is responsible for i’he bills Plajntiffs and the class receive. SBTC is a party to
the Settlement,

13, Defendant AT&T, Inc. is a Delaware corporaﬁon with its headquarters and principal
place of business in the State of Te}‘cas,r and doing business in the State of Miséouri as “AT&T.”
A'_I'&T,‘Inc.‘is responsible for the bills Plaintiffs and ther class receive and is a party to the
Settlemént. | |

14.  Defendant AT&T Corp. is 2 New York corporation with its headquarters and
principle place of business in the Stéte of Téxas. AT&T Corp is authorized to do business in the
State of Missouri, and is doing business in Missouri s “AT&T.” AT&T Corp. is responsible for the

bills Plaintiffs and the class receive and is a party to the Settlement.



- Jurisdiction and Venue

15, Jurisdiction is proper in this Court because Defendants transacted business within
the State of Missouri and-comnﬁt_ted tortious écﬁvity within the State of Missouri out of which
the causes of action alleged herein arose,. In addition; Defendant Southwestern Bell Telephone
Compgny is a- Missouri Corporation.

16, Venueis proper i_n this Court because Plaintiffs’ causes of action accrued in Jackson
County, Missouri, Defendants transacted business in Jackson County, Missouri,l and such

{ransactions gave rise to Plaintiffs’ causes of action.

Genera-l Ailegations

17 All allegations in this Class Action Petition are based on information and belief
and/or are likely to have e\;idenﬁazy supﬁprt after a reésonabie oppcrtﬁnity for further investigation
or discovery.

18.  Whenever reference in this Class Action Petitipn is made to any act or transaction of
De-fend.ants, such allleg_ation shall be deemed to mean that the principals, officers, directors,
employees, agents, and/or representatives of Defendants commifted, knew Qf, pérfoﬁned, authorized,
ratified ;md/or directed such act or traﬁsaction on behalf of Defendants while actively engaged in the
scope of their duﬁes. |

Commen Facts.

19."  Plaintiffs Barry Road Assoéiates, Inc and The Main Street Associates, Inc. received
an invoice from Defendants dated December 9, 2009 for telephone number .8 16-407-9000 containing
a cﬁa—rge of $5.32 attributed to “Special Municipal Charge to cover settlement paid to municipalities

for past gross receipts taxes imposed.” The invoice indicates that this is a “One-Time” charge.



- 20, Plaintiffs Barry Road Associates, Inc. and The Main Street Associates, Inc. received

e;h invoice ‘ﬂofh Defendants dated December 17, 2009 for telephone number 816—436-8_818.
containing a charge of $17.50 attributed to “Spécial Municipal Charge to cover settlement paid to
municipalities for past gross receipts taxes impos.;ed.” The invoice indicates that this is a “One-Time”
charge.

21.  Plaintiffs Barry Ro%;.d Associates, In¢, and The Main Street Associates, Inc, received
an invoice from Defendants dated December 17, 2009 for telephone nﬁmber 816-741-2737
containing a charge of $28.00 attributed to “Special Munigipal Charge to cover settlemeﬁt paidto
municipalities for past gross retfeipts taxes imposed.” The invoice indicates that this is a “One-Time”
charge. |

22, Plaintiff Harr-y Mark Wooldridge received an invoice from Defendants datc&
December 17, 2010 for telephone number 660-882-6589 containing a charge of $1.99 attributeci to
“Special .Municipal Charge to cover settlement paid to municipalities for past gross receipts taxes '
imposed.” The invoice indicates that this is a “One-Time” charge.

23.  Eachofthe invoices referenced herein contains a paragraph, under the heading “News

You Can Use” stating as follows:

MUNICIPAL CHARGES

Beginning November 1, 2009, youmay see increases in the amount of
Special Municipal Charges billed on your account. These increases
‘will help cover payments made to municipalities to settle claims
related to past gross receipts taxes they imposed, and also includes
such taxes on services covered by the settlement going forward.
Should you have any questions please call the toll free number on
your bill. Thank you for using AT&T Missouri.

24.  The “increases” referred to are not increases at all, but rather constitute new charges



. not previously appearing on customers’ bills. The new chargesare a result of Defendants passingon -
their liability under the Settlement to Plaintiffs and the class members.

25, Plaintiffs and class members did not authorize or agree for Defendants to charge them

for such additional amounts alleged herein arising from losses or liabilities from any lawsuit or

settlement agreement.

26.  Thecharges at issue are not “one-time” charges. Rather, Defendants are continuing to
bill customers for such unauthoﬁied charges, Further, it appears as though Defendants intend on

billing its customers for such unauthorized charges for years to come.

_ Class Action Allegations
27.  Pursuvant to Count II (Unjust Enrichment) and Count III {(Action for Money Had

And Received) of this Petition, Plaintiffs bring this class action lawsuit on behalf of themselves

- and the following class (the “Class™):

All individuals, businesses and entities in the state of Missouri who have received
local exchange carrier telephone services through “Southwestern Bell Telephone
- Company,” “AT&T Missouri” or “AT&T,” have been billed for such services, and
have received a charge on a bill attributable to the settlement agreement in State of
Missouri v, SBC Communications, Inc., Case No. 004-02645. Excluded from the
class are Defendants; officers, directors, and employees of Defendants; any entity in
which any Defendant has & controlling interest; the affiliates, legal representatives,
attorneys, heirs, and assigns of Defendants; any federal, state, or local government
entity; and any judge, justice, or judicial officer presiding over this matter and the
 members of their immediate families and judicial staffs.

28.  Pursuant to Count I (Missouri Merchandising Practices Act) of this Petition,

Plaintiffs bring this class action lawsuit on behalf of themselves and the following sub-class (the

“Sub-Class™):



... All individuals in the state of Missouri who have received local exchange carrier.. .
- telephone services for personal, family,” or household purposes through

“Southwestern Bell Telephone Company,” “AT&T Missouri” or “AT&T,” have been
billed for such services, and have received a charge on a bill attributable to the
setilement agreement in State of Missouri v. SBC Communications, Inc., Case No.
004-02645. Excluded from the Sub- Class are: ‘Defendants; officers, directors, and
employees of Defendants;’ any entity in which any Defendant has a controllmg

interest; the affiliates, legal representatives, attorneys, heirs, and assigns of -
Defendants; any federal, state, or local governmert entity; and any judge, justice, or
judicial officer presiding over this matter and the members of thelr immediate

famﬂics and judicial staffs

29, Plaintiffs bring this action as a class 'action pursuant to Missouri Rule of Civil
Proce'dure 52.08.

30, The members of the Class and Sub-Class are so numerous that joinder of all members
would be impraﬁticable. Plaintiffs reasonably esﬁmate that there are thousands of Defendants’
Missouri cﬁst’omers who have'beeﬁ_ billed for the unauthorized charges described herein.

31.  There are questions of law and fact that are cc;mmon.to the members 0fthe Class and

Sub-Class that predominate over any questions affecting only individual members, including, but not

limited to the following:.

a. Whether Defendants are liable to the Class and Sub-Class for violations of the
Missouri' Merchandising Pfactices Act, section 407.010, RSMo; et seq, for
unlawful practices associated with passing on its settlement liabilities to

7 customers,

b. Whether the “Special Municipal charge(s)” billed to customers are
pnauthofized, unlawful, and/or illegal,

¢. - Whether Defendants have been unjustly emriched through unlawful,

umauthorized and/or inequitable billing practices,



c.

.. Whether Defendants;,actions have caused injury to.the Class and Sub-Class, .

and whether Defendants should be enjoined from further injurious practices;

~and

‘Whether the Class and Sub-Class are entitled to damages.

32,  Plaintiffs’ claims are typical of the claims of the other members of the Class.

Plaintiffs have no interests antagonistic to those of the Class and Sub-Class and are not subject to any

unique defenses.

33.  Plaintiffs will fairly and adequately protecf the interests of all members of the

Class and Sub-Class and have retained attoméys experienced in class action and complex

Ktigation.

34. A class action is superior to all other available methods for the fair and efficient

adjudication of this controversy for, inter alia, the following reasons:

a.

It is economically impractical for members of the Class and Sub-Class to
prosecute individual actions;

The Class and Sub-Class is readily definable;

Prosecution of this matter as a class action will eliminate the possibility of
repetitious litigation; and

. A class action will enable claims to be handled in an orderly and expeditious

manner. A class action will save time and expense and will ensure uniformity
of decisions.

35.  Plaintiffs do not anticipate any difficulty in the management of this litigation,

All jurisdictional prerequisites to suit have been satisfied.



. COUNTI
(Violation of the Missouri Merchandising‘ P'raeﬁces Act, RSMo § 417.010 et seq)

36.  Plaintiffs incorporate by reference ﬁe allegations in all preceding paragraphs of this

~ Petition.

37.  Defendant participated in and/or aided and abetted in committing vﬁolations of the
Missouri Merchandising Practiees Act, RSMo. § 407.020; and/or did business in the State of
Missouri, made contracts to be performed in whole or in partlin Missouri, and/or direcfed their
egeﬁts, employees, and pereqns under a contractual relationship with Defendants to perform acts or

| omissions falling under the Act; and/or offered for sale, advertised, supplied marketed, promoted, |
made representations concernmg, or placed inthe stream of commerce merchandise, or, in the course
of business, materlally part101pated with others in the same. This conduct caused Plazntlffs and the
Sub-Class to suffer an ascertainable loss of money and property by being iandline telephone
customers of Defendants and receiving and paying invoices for such services, and violates the
Missouri Merchandising Practices Act, RSMo, Chapter 407.

38.  Defendants intentionally omitted, concealed; and/or misrepresented matenal facts
upon which the Plaintiffs and Sub- Class members ¢laims in this Petl’aon are based, including, but

not limited to:

a. failing to inform the Plaintiffs and Sub-Class that Defendants would bill them
to recoup their losses and liabilities stemming from the Settlement before

sending such bills;

b. representing on invoices to Plaintiffs and the Sub-Class that “Special

Municipal” charges were the rightful responsibility of Plaintiffs and Sub-

- Class members, when, in fact, the amounts billed were not iegally or
rightfully chargeable to customers;

10



¢. - .representing on invaices to Plaintiffs and the Sub-Class that the “Special

Mounicipal™ charges were “one-time” charges, when, in fact, they were
recurring; ' ‘ '

d. failing to inform Plaintiffs and members of the Sub-Class that the “Special

- Municipal” charges appearing on their bills were Defendants’ own liabilities

and not those of Plaintiffs or Sub-Class members; :

€. collecting and accepting amounts from Plaintiffs and Sub-Class members for
liabilities for which Defendants alone were responsible.

39.  Defendants promoted, marketed, advertised and disseminated information regarding
théir local, long di§tance, "and other telecommunications services, to be t-ltiiized‘ by Missouri
CONSUMETS.

40, Defendants have phblished or caused to be published ﬁveﬂising and/or materials
rega;ding the Defendants’ Services in fhe State of Missouri. |

'. 41. -Defen,dants used 01; employed misleading statements, fraud, false pretenses, false
promises, misrepresentations, deception, unfair practices and/or the concéalment, suppression and/or
omission of mate;ial facts in connection vﬁth the sale, promotion, marketing and adverﬁsement of its
teleco@micaﬁons services, in ﬁolaﬁon of RSMo. § 407.020. Such use orremplroyment occuﬁed
befqre, during, and after the sale, adveftisement, and solicitation of Deféndants’ sérvicés.

42 . The Plahatiffs; Sub-Class representatives, and consumers of Defendants’ services have
sﬁered an ascertainable money losé as a result of Defendant’s unlawful acts iln violation of RSMo,
Chaptér 407.

43.  Pursuant to RSMo. § 407.025, the Court may award actual damages o all

ascertainable persons who received bills from Defendants containing the unlawful charges.

11



.44, . RSMo..§ 407.025 further provides. that the Court, in its discretion, may impose e

i)ﬁliitive damages and may award to the prevaﬁing paﬁy attorneys fees based on the amount of time
' reasoﬁably_ expended, '

45.  RSMo: § 407,025 further pro'&ides that the Court may impose equitable reliéf if'it
deems it proper. |

46.  Defendants have intentionally engaged in behavior that hanﬁs Missouri consumers
with respect to its unléwfully passing on of its own liabilities to consumers, by intentionally and
wil[ﬁﬂly misleading and misiﬁfb‘mﬁng .Missouri consumers of said liabilities, as stated hefein. The.
ac_:tions.o.f Defendants at all times herein were reckless or in conscious disregar& of tﬁe interests of
Missouri consumers and outrageous because of Defendants’ evil motives ot reckless indifference to
the rights of others, and merit the imposition of purﬁtive damages in an amount sufficient to punish
‘the wrongful conduct and deter future wrongful conduet.

47. The mémbers of the Sub-Class, all of whom enlisted for and were billed -for
Defendant’s telecommunications services, are entitled.to restitution of the money in which they were
deprived, and Whiéh Defendants have accumulate&.-

48.  Defendants are aware of the total number of transactions, the amount of money
acéumﬁlated, and the total amount of their liability from the Settlement théy have passed on and

intend to pass on to customers.

49.  Plaintiffs have engaged counsel and those counsel are entitled to their reasonable

attorney fees in prdsecuting this action.

50.  Defendants’ practices, alone or collectively, resulted in an ascertainable loss of money

to any Missouri person who enlisted for and was billed for Defendants’ services.

12



. WHEREFORE Plaintiffs reqﬁést that judgment be granted against Defendants inanamount
that s fair and reasonable, together with prejudgment interest as provided by law, and that Plaintiffs
receive such other relief as the Court deems proper and just under the circumstances, inciuding

punitive damages, payment of costs and expenses incurred in filing this suit, and reasonable

attorney’s fees.

COUNT I
(Unjust Enrichment)

51, Plaintiffs incorporate by referencé the éllegations in all preceding paragraphs of'this

Petition. o
" .52, * Defendants offer local exchange carrier and other telephone-related services to

custémers in the State of Missouri, |

53.  Plaintiffs and the Class sclected Defendants as their local exchange carrier and
telecommunications service provider,

54, Defen&ants aécepted money 'and agreed to serve as local exchange carrier and
telecommunications provider for Plaintiffs and the Class, for which Defendants sent monthly bills.

55.  Monthly bills sent to Plaintiffs and thé Class contained charges, passed on to them
from Defendants, attributable to Defeﬁdants’ liabilities stemming from the Settlement, althbugh
Plaintiffs aﬁd Class members are not parties to the Settlement and Defendants had no legal basis for
‘billing customers for these charges.

56.  Defendants collected a significant sum of money from Plaintiffs and the Class throngh

its “Special Municipal” charges.

13



.5 . The “Special Municipal” charges were unlawful, inequitable, aﬁd unauthorized by
Plaintiffs and the Class.

58. As é difect result of the rriisconduct‘ alleged herein, Defendants have been unjustly

enriched and have obtained a sub_stantial monetary benefit which, in fairness and equity, Defendants

were not entiﬂed- to receive or retain.

59, Ttwould be unfair and inequitable to allow Defendants to retain the benefits derived
ﬁ‘om the “Spécial Municipal” charges collected from Plaintiffs and the Class and, therefore,
Plaint_iffs and Class members are entiﬂed .té be faid and to receive those benefits,

WHEREF ORE .Plaintiffsrrcquest that ju&gmeht be granted against Defendants in an amount
that is fair and reasonable, together with prejudgment interest as provided by law, and that Plaintiffs
receive such other relief as the Court deems proper and just under the circumstances, including
punitive damages, payment of costs and exﬁenses ‘incurred in filing this suit, and reasonable
attorney’s feps. |

COUNT HI
(Actiéﬁ For Money Had And Received)

60.  Plaintiffs incorpo.rate by reference the allegations in all preceding paragraphs of this
Petition:

61, Defendants recleived and obtained possession of money belonging to Plaintiffs and the
; Class by-billing such customers for unauthorized “Special Municipal” charges and collecting
payment the_:reon.

62.  Through collection of payment on its invoices containing “Special Municipal”

- charges, Defendants appreciated a substantial monetary benefit.

14



- 63, Defendants acceptance and.r,eteﬁtion of the money collected and attributed to its..
liability stemming from the Settlement was unjtist and, in equity and good coﬂscience, should be
paid over to Plaintiffs and the Class members.

WHEREFORE Plaintiffs request that j-udgmeﬁt bé granted against Defendant in an amount
that is fair gnd reasonable, té gether wu:h prejudgment interest as provided By law, and that Plaintiffs
receive such other relief as the.Com't deems proper and just under the circumstances, including
punitive damages, péyment of costs and expenses incurred iri.ﬁling this suit, and reason?ble

attorney’s fees.

Praver for Relief

WHEREFORE, Plaintiffs, individually and on behalf of all others similarly situated, pray for:

A, An order certifying this matter as a class action and appointing Plaintiffs and their
| counsel to represent the Class and Sub-Class;

B .. Restftution and disgofgemén't to the extent permitted by applicable law, together with
interest thereon, to victims of éuéh violé’dons; '

C. Actual dam‘ages for mjuries suﬁered By Plaintiffs, and the Class and Sub-Class;

D. Civil penalﬁes to the extent permitted by applicable law;

E. An appropriate award of punitive damages;

F. Reasonable attorney’s fees and costs of prosecuting this action;

G, Statutory pre-judgment interest; and |

"H.  Such other relief as the Court may deem just and proper.

15



Jury Demand

- Plaintiffs demand a trial by jury on all issues so triable.

. Respectfully Submitted,
EDGAR LAW FIRM LLC :
By /Z——'
F. Edgar - #47128
Anthony E. LaCroix | #60793
1032 Pennsylvania Ave,
Kansas City, MO 64105

- Telephone: . (816) 531-0033
Facsimile:  (816) 531-3322
Email: jfe@edgarlawfirm.com

Email: tel@edgarlawfirm.com

ATTORNEYS FOR PLAINTIFFS
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IN THE CIRCUIT COURT OF JACKSON COUNTY, MISSOURI
AT KANSAS CITY

BARRY ROAD ASSOCIATES, INC,,
d/b/a MINSKY’S PIZZA, et al

Individaally and on behalf of alf others
similarly situated,

Plaintiffs,
Case No: 1016-CV(2438

Y.
' Div. 7
SOUTHWESTERN BELL TELEPHONE COMPANY
d/bia AT&T MISSOURI, et al

Defendants.

PLAINTIFFS’ RESPONSE AND MEMORANDUM IN OPPOSITION TO AT&T
MISSOURPS MOTION FOR SUMMARY JUDGMENT

L Intreduction

Having repeatediy and unequivocally denied all liability for payment of “back taxes” to
certain municipalities, AT&T Missouri (“AT&T"”) now defends this action based entirely on a
contention that it paid “back faxes” to those municipalities. Plaintiffs fully understand, and do
not challenge, AT&T’s entitlement to recover from its customers, pursuant to a lawfully ﬁled
tariff, taxes imposed upon it by a government body acting in its taxing capacity, Such is the
manifest meaning of the tariff at issue. But, there are at least two immediate reasons that the
tariff is entirely imapposite here. First, nobody imposed anything upon AT&T. Rather, the
company voluntarily paid the municipalities sums of money in order to reduce its litigation
exposure; i.e. AT&T chose to settle the lawsuits. Second, when entering into settlement
agreements with local exchange carriers, or anyone else for that matter, Missouri municipalities

are plainly not acting as taxing authborities, as contemplated under the tariff If the




2, In accordance with this regulatory scheme, AT&T Missouri filed its current
General Exchange Tariff, P.8.C. Mo. - No. 35 (the “Tariff”), on December 29, 1983. See Ex. |
and 2.

Response: Plaintiffs object and move to strike Fact 2, as it does not state a proposition of

fact, but rather a legal conclusion. Id

3 Under its rate-oversight authority, the PSC approved the Tariff effective Japuary
1,1984. See 1983 Mo. PSC LEXIS 4 (Mo. PSC 1983), attached as Ex. 3.

Response: Plaintiffs object and move to strike Fact 3, as it does not state a proposition of
fact, but rather a legal conclusion. /d.

4, For decades, AT&T Missouri’s General Exchange Tariffs have contained
provisions requiring municipal taxes to be passed through fo subscribers. Section 17.11 of the
Tariff (hereinafter § 17.11), the current pass-through tariff provision for any franchise,
occupation, business, license, excise, privilege or other similar tax, fee, or charge, arose from §
25.11 of the prior General Exchangé Taziff, P.8.C. Mo. — No. 22, which remained in effect from
July 1971 until January 1, 1984 (when it was replaced in its entirety by P.S.C. Mo. - No. 33).
See Ex. 4. The pass-through provision of the Tariff originated from provisions contained in.
P.S.C. Mo. - No. 16 (the General Exchange Tariff preceding P.S.C. Mo. — No. 22) that the
Commission approved April 10, 1968, through Telephone Authority Qrder No. 558. See Exs. 5
and 6. |

Response: Plaintiffs object and move to strike Fact 4, as it does pot state a2 proposition of
fact, but rather legal conclusions. ¢ Plaintiffs further object and move to strike to Fact 4
because it contains more that one statement of “fact,” in violation of Rule 74.01{c)}(1).

5. Section 17.11 of the Tariff states in relevant part:



There shall be added to the customer’s bill or charge, as a part of the rate for
service, a surcharge equal to the pro rata share of any franchise, occupation,
business, license, excise, privilege or other similar tax, fee or charge (hereafter
called “tax™) now or hereafter imposed upon the Telephone Company by any
taxing body or authority, whether by statute, ordinance, law or otherwise and
" whether presently due or to hereafier become due.

On or after the effective date thereof, any subseguent increase, decrease,
imposition or determination of liability for such taxes, fees or charges as
described above shall be applied . . | to the customer’s bill or charge on each
individual billing date.

See Ex. 2 (emphasis added).

Response: Plaintiffs object and move to strike Fact 5, as it does not state a proposition of
fact, but rather a legal conclusion. Jd Plaintiffs further object to Fact 5 to the extent it purports
to state, as uncontroverted, the “relevant part” of AT&T’s tariff, which is similarly a legal
conclusion.

6. The Tariff governs the relationship between AT&T Missouri and its landline
telephone customers, including Plaintiffs and the putative class. Bauer v. Sw. Bell Tel. Co., 958
S.W.2d 568, 570 (Mo. App. 1997).

Regponse: Plaintiffs object and move to strike Fact 6, as it does not state a proposition of
fact, but rather a legal conclusion, 72 Plaintiffs further object and move to strike to Fact 6
because it does not contain amy “specific references to the pleadings, discovery, exhibits or
affidavits,” as required by Rule 74.04(c)(1).

7. On March 11, 2010, Plaintiffs Barry Road Associates, Inc., d/b/a Minsky’s Pizza,
The Main Sircet Associates, Inc. d/b/a Minsky’s Pizza, and Harry Mark Wooldridge filed a first
amended putative class action petition against Southwestern Bell Telephone Company, d/b/a
AT&T Missouri, AT&T Corp., and AT&T Inc., for violation of the Missouri Merchandising

Practices Act (“MMPA™), unjust enrichment, money had and received, breach of the implied




covenant of good faith and fair dealing, and statutory damages under § 392.350 RSMo. See
generally First Am, Pet.

Response: Fact 7 is undisputed.

8. Plaintiffs’ claims arise out of and relate to charges on their telephone bills. See
First Am. Pet. § 4. Plaintiffs allege that charges attributed to “Special Municipal Charge to cover
settlement paid to municipalities for past gross receipts taxes imposed” are unlawful and entitle
them to damages. 7d. §]20-22, 25, 39, 47, 56-58, 62-64, 68-69, and 72.

Response: Plaintiffs object and move to strike fo Fact 8 because it contains more that one
statement of “fact,” in violation of Rule 74.0l(c)(1). Plaintiffs dispute AT&T’s incomplete
characterization of the First Amended Petition, which Plaintiffs hereby cite and incorporate by
reference, as if fully set forth herein.

9. Plaintiffs’ proposed class includes all individuals and businesses in Missouri who-
have received local exchange carrier telephone services through
“Southwestern Bell Telephone Company,” “AT&T Missouri,” or
“AT&T,” have been billed for such services, and have received a charge
on a bill atiributable to a settlement agreement reached in response to a
lawsuit by any Missouri municipality alleging that Defendants failed to
pay business license or municipal gross receipts taxes, including, but not
limited to, the seitlements reached in State of Aissowri v. SBC
Commumications, Inc., Case No, 004-02645, filed on June 26, 2009 in the
Circuit Court of St. Louis, Missouri and City of Jefferson and City of
Springfield v. Cingular Wireless LLC, et al., Case No. 04-CV-4099-NKI.,

filed on May 12, 2004 in the United States District Court for the Western
Distzict of Missour,

Id 429.

Resgons;e: Fact 9 is undisputed.

10.  The pass through of back taxes (i.e., the Special Municipal Charges) upon which
Plaintiffs’ claims rest is rooted in three prior lawsuits filed against AT&T Missouri and related

entities. See Ex. 7, City of Wellston, Mo., et al. v. SBC Communications, Inc., et al., Case No.




044-02645 (filed December 30, 2004, St. Louis City Cir. Ct.); Ex. 8, City of Springfield v. AT&T
Missouri,, et al., No. 04-4099-cv (filed May 14, 2004, W.D. Mo.); Bx. 9, St. Lowis County,
Missouri v AT&T Corp., et al , No. 08SL-CC00125 (filed Jan. 11, 2008, St. Louis County Cir.
Ct.) (collectively the “Tax Litigation™).

Requnse: Fact 10 is disputed. Plaintiffs claims do not rest on the pass through of any
taxes or back taxes, as set forth in response to Fact 11, below, which response is hereby
incorporated by reference as if fully set forth herein,

11. Each of these lawsuits was setiled, and the settlement terms required that AT&T
Missouri make back tax payments to eligible tating entities, See Ex. 10, Weliston Settlement
Agreement at 14, § ILA; Ex. 11, Wellston J, & Order Approving Settlement; Ex. 12, 8. Shashack
Al atBxs. 12A at 8, § II.A and 12B at 2, 12.

| Response: Plaintiffs obicet and move to strike Fact 11, as it does not state a proposition
of fact, but rather a legal conclusion. To the extent Fact 11 states a proposition of fact, it is
disputed. 1In the Wellston and St Louis County settlement agreemernts, the term “Back Tax
Payment” is specifically defined, and therefore cannot be given ils common meaning, or any
other meaning than that indicated in the agreements. Ex. 107 at 12; Bx. 12A at 6, 8-9. That
definition relates to sums paid according to the agreements themselves; the definition does not
include actual taxes. Id. In the Springfleld settlement agreement, the term “Back Tack Payment”
is undefined but, in context, ¢learly has the same meaning as that attributed to it in the Wellston
and St. Louis County settlement agreements. Ex. 12B at 2. All three seftlement agreements make
clear that the payments being made by AT&T are not tax payments, but rather are voluntarily
made in consideration for the Plaintiffs’ dismissal of the lawsuits and release of claims; in fact,

in all three agreements Defendants unequivocally deny that they are agreeing to pay taxes. Ex.

% Alf references to exhibits are to the exhibits attached to AT&Ts Memorandum of Law, except where indicated.




10 at 3 (“Defendants have denied and contirue o deny any and all liability wita respect to the
altegations raised against them in the various lawsuits involving the applicability of Plaintiffs’
and other Municipalities’ respective Business License Tax ordinances to Defendants’ products
and services.”}; Ex. 10 at 37 (stating that the agreement was entered into “[iJn order fo effectuate
the Parties” desire to fully, finally and forever settle, compromise, and discharge all disputes
arising from or related to the Action by way of compromise rather than by way of further
litigation.™); Bx 10 at 43 (“Neither the acceptance by Defendants of the terms of this Settlement
Agreement nor any of the related negotiation or proceedings is or shall be construed as deemed
to be legal evidence of an admission by Defendants with respect to the merits of the claims
alleged in the Action, the validity of any clai.ms that could have been asserted by any of the Class
members in the Action, or the liahility of Defendants in the Action. Defendants specifically
deny any liability or wrongdoing of any kind associated with the claims alleged in the Action.
Aside from the obligation to pay Business .License Taxes going forward. . . this seitlement
agreement is not intended te, and shall not be construed as imposing any other obligation
ont Defendants under the Class member’s respective ordinanees, including without limitation
any rate regulation or customer service requirements.) (Emphasis added); Ex. 12A at 3, 20-21, 23
(same); Ex. 12B at 1 (“AT&T denies any and aH liability for taxes and will continue to defend
itself in litigation and otherwise absent execution of this Agreement.”) (Emphasis added.); Ex.
128 at 2, Y1 (expressly agreeing that there was no determination on the merits of the
municipalities’ claims); ex. 128 at 4, §11. As the terms of the settlement agreements establish,
merely calling the payments “back taxes” does not make it so.

12. AT&T Missouri accordingly made back tax payments to eligible taxing entities

pursuant to the seftlement agreements, See Ex. 10 at 14, § T.A; Fx. 12 at Exs. 12A at 8, § TLA




and 12B at 2, 42,

Response: Plaintiffs object and move to strike Fact 12, as it FIocs not state a proposition
of fact, but rather a legal conclusion. To the extent Fact 12 states a proposition of fact, it is
disputed. As set forth above, any payments made by AT&T pursuant to the settlement
agreements were not tax or back tax payments. Plaintiffs incorporate their response to Fact 11 as
if fully set forth herein.

13, AT&T Missour] began to pass through these back tax payments to its customers
via a monthly surcharge. See First Am. Pet.

’Response: F act 13 is disputed. As set forth above, any charge attributed to the settlement
agreements and passed through to AT&T"s customers is not attributable to any tax or back tax
imposed upon AT&T. Plaintiffs incorporate their response to Fact 11, as if fully set forth herein.

14, These back-tax surcharges give tise to each of Plaintiffs® asserted causes of
action. See generally First Am. Pet.

Response: Fact 14 is disputed. The surcharges are unrelated to any fax or back tax.
Plaintiffs incorporate their respoﬁse to Fact 11, as if fully set forth herein.

III, Additional Disputed Material Facts

1. Neither Plaintiffs nor any member of the pfoposed Class are parties to the
Wellstor, Springfield, and/or St. Louis County cases or settlement agreements. Exs. 7, 8, 9, 10,
124, 12B.

2. AT&T failed to pay business license and gross receipt taxes to Missouri
municipalities, as alleged in the Wellston, Springfield, and St. Louis County Petitions. Exs. 7, 8,

9,10, 12A, 12B,

3, AT&T did not fail to pay business Heense and gross receipt taxes to Missouri




municipalities, as alleged in the Wellston, Springfield, and St. Louis County Petitions, Exs. 7, 8,
9,10, 12A, 12B.

4. AT&T’s payments under the Wellston, Springfleld, and St Louis County
seftlement agreements were not imposed upon AT&T. Ex. 10 at 3, 10, 12, 37,43; Ex. 12A at 3,
6, 8-9, 20-21,23; Ex. 12B at 1, 2 (]1), 4 (11).

IV, Argument

AT&T’s Memorandum begins and ends under thc‘incorrect assumption that this case is
about taxes imposed upon it, filed rates, and case law establishing the legal effects of filed tariffs.
None of the cases cited by AT&T in support of application of the filed rate doctrine touch upon
the threshold question at the center of Plaintiffs’ allegations, which is whether the facts of this
case frigger application of the tariff in the first instance. To be sure, it is unclear whether AT&T
did not owe unpaid taxes to the municipalities, as it stated in the settlement agreements, or
whether AT&T did owe and pay such taxes to those municipalities, as it argues now. From
Plainiiffs’ perspective, Plaintiffs are either paying for AT&T’s decision to violate municipal tax
laws or paying for AT&T’s decision to pay the municipalities to go away. What AT&T cannot
ad‘equately explain is why either of these possibilities is in accordance with the law or any
recognizable public policy, There is one point on which the parties squarely agree, and it is that
AT&T’s duly approved and filed tariffs should be construed according to gencral rules of
statutory interpretation. State ex rel. Missouri Gas Energy v. Public Service Com'n, 210 S.W.3d
330, 337 (Mo. App. W.D. 2006).

Section 17.11 of General Exchange Tariff 35 (the “Tariff”) begins as follows:

There shall be addeci {o the customer's bill or charge, as a .part of the rate for

service, a surcharge equal to the pro rata share of any franchise, occupation,

business, license, excise, privilege or other similar tax, fee or charge (hereafier
called "tax") now or hereafter imposed upon the Telephone Company by any



taxing body or authority, whether by statute, ordinance, law or otherwise and
whether presently due or to hereafter become due.

When construing statutes, “the primary rule is o consider words in their plain and ordinary
rﬁeaning.” Stopdquila.org v. City of Peculiar, 208 S,W.3d 895, 902 (Mo. 2006). “A court may

not add words by implication to a statuge that is clear and mambiguous.” Stafe ex rel. Young v.

Wood, 254 8. W.3d 871, 873 (Mo. 2008). “When a statutory term is not defined, courts apply the
ordinary meaning of the term as found in the dictionary.” Great Southern Bank v. Director of
Revenue, 269 S W .3d 22, 24-25 (Mo. 2008). Accordingly, in order for AT&T to bill 2 customer
for a surcharge under the Tariff, such charge must be all of the following:

(1) equal to the pro rata share of one of the following: franchise tax, franchise fee,
franchise charge, occupation tax, occupation fee, occupation charge, business tax, business fee,
business charge, license tax, license fee, license charge, excise tax, excise fee, excise charge,
privilege tax, privilege fec, privilege charge, or some other, similar tax, fee or charge; and

(2) now or hereafter imposed upon the Telephone Company; and

(3) by any taxing body or authority, whether by statute, ordinance, law or otherwise; and

{4) presently due or to hereafter become due.

The second element of the Tariff is dispositive of AT&T’s defense in this case. While the statute
unambiguously requires that a payment be imposed upon AT&T in order for an allowable pass-
through, AT&T has indisputably teken on the settlement liabilities voluntarily, not by
imposition. See Fact 11 and Response, above. Of course, it may be just as apt to state that
AT&T imposed the charge upon itself, in which case clement 2 is met, but element 3, which
requires imposition by someone else, would plainly not be met. “Impose” means “[t]o levy or
exact {a tax or duty).” Black’s Law Dictionary (9" ed. 2009). Plaintiffs submit that 2 company’s

voluntarily entering into a litigation seftlement agreement is the antithesis of having a sum of

10



money levied or exacted from. it. The shareholders of AT&T are ultimately liable for the risks
the éompany takes and for what its Board of Directors chooses to spend. AT&T has put forth no
evidence, whatsoever, that in this case such kability was lified from the shareholders and placed
upon the shoulders of customers by anyone other than AT&T itself.

Nor can AT&T establish that the first element of the Tariff has been met here. Plaintiffs
presume that AT&T would rely on the term “business tax™ or the “some other, similar, tax fee or
charge” language of the Tariff. But, the scttlement agreements reached with the municipalities
completely negate the possibility that the payments could be characterized as any type of tax,
fee, or éharge. First, AT&T has expressly denjed that it owed any tax, as alleged in the
municipalitics’ petitions. Fact 11 and Response, above. The settlement agreetnentis were
presented to, and approved by, Missouri Courts. E.g., Bx. 11. AT&T should therefore be

- judicially estopped from taking the position it pow takes in this litigation. “Judicial estoppel will
lie to prevent litigants from taking a position, under oath, in one judicial proceeding, thereby
obtaining benefits from that position in that instance and later, in a second proceeding, teking a
contrary position in order to obtain benefits. . . at that time.” State Bd of Accountancy v.
Integrated Financial Solutions, L.L.C., 256 S.W.3d 48, 54 (Mo. 2008). Moreover, the word
“fee” means “[a} charge for labor or services, csp. professional services.” Black’s Law
Dictionary (9% ed. 2009). AT&T’s settlement payments to the municipalities certainly do not
fall within this definition, because the agreements concede that AT&T is paying to avoid
litigation exposure, and not for the municipelities’ labor or services. Fact 11 and Response,
above. Nor can the payments be reconciled with the definition of “charge,” which is (in this
context) “[a}n encunbrance, lien, or claim.” Jd. At base, the plain meaning of all three words—

tax, fee, and charge—is that someone else is exacting something, as discussed above. But, even

11,



& if that were not the case, fhé meaning of these words does not coincide with what happened here.

Furthermore, although the mumicipalities are, in fact, taxing authorities, it does not follow
that they act as such in all instances. The law is clear that the scope of a taxing body’s right to
tax is defined entirely by statute. Excel Drug Co., Inc. v. Missouri Dept. of Revenue, 609 S.W .2d
404, 209 (Mo. 1980). Although the municipalities’ action in bringing suit against AT&T may
well fall within their taxing capacities, there is no statute that imposes upon Missouri taxing
authorities a duty or a right to end such tax recovery litigation and enter into a coniract providing
for payment of less than the full amount of tax due.® Indeed, to allow one corporation 1o pay less
than the full amount of tex assessed, while others similarly-situated are required to pay 100
percent of their tax labilities, would violate the very anti-discriminatory polices upon which
AT&T bases it public policy arguments in this case. In essence, when the municipalities entered
info the settlement agreements, they were acting simply as parties litigant, not as legislative
bodies exacting taxes according to their constitutional and statutory authority. For this additional
reason, yet another necessary element of the Tariff has not been satisfied.

Stepping back a bit from a mechanical approach to construction of the Tariff language
(which approach Plaintiffs maintain is required), the Tariff, read as a whole, has a clear purpose
and meaning. It exists to provide AT&T with a direct means by which to recover costs of
operation about which it has no discretion, and no say in the matter. As AT&T correctly argues,
in addition to its logistical utility, the Tariff provides the benefit of attributing taxes exacted upon
AT&T to customers of the taxing entity that imposed the tax in the first place. The hallmark of

the Tariff’s operation, then, is a mechanical flow of defined tax liability, first exacted by the

¥ Plaintiffs do not suggest that the municipalities had no legal authority to settle with AT&T, but rather that the
focus, purpose, and effect of such settlements constitute neither exacting a tax nor recovering what is due, in full, In
choosing fo settle, the municipalities were presumably weighing the risks and costs of litigation, and not exacting or

collecting taxes.
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taxing municipality, upon AT&T (serving in a truly ministetial capacity}, to the customer-
residents of the taxing municipality. The system is logical, fair, and uncontroversial, which is
presumably why the PSC approved it many years ago. In contrast, what happened here is
detached from, and ‘foreign to, this fried-and-true system, primarily because the Special
Municipal Charge was bom entirely out of AT&T’s prerogative, whether that prerogative is
underpimmed by its own fallure 1o comply with the various fax ordinances or its own choice to
avoid litigation exposure, The rationale and public policy behind the tariff are therefore absent,
There iz no logistical wtility or inherent faimess where a corporate defendant inténtionally
negotiates with plaintiffs over millions of dollars in potential liabilities, knowing that it has an
unquestioned statufory right—and even an obligafion—to avoid paying any agreed upon
settlement amount. If the Tariff can be read this way (which it cannot), AT&T is free to
haphazardly settle, for any amount, litigation even remotely related to its “operating costs.”
After all, the consequences of its decision to avoid judgment on the merits of the litigation will
rever be felt by AT&T. It has no dog in the hunt. This particular settlement motivation need not
be presumed, because AT&T expressly inserted it into all three seftlement agreements. Ex, 10 at
28, 8C (“The Class Members agree noi to challenge the right of Defendants to pass through £0
their retail customers all or any part of the sums paid or to be paid to a Class Member under the
Business License Tax Ordinances and this Settlement Agreement™); Ex. 12A at 20, §C; Ex. 12B
at 6, §21. Neither the text nor the purpese or spirit of the tariff can be reconciled with AT&T’s
attempted ugse of it here.
AT&T makes an additional argument that the second paragraph of Section 17.11 allows

the pass-through at issue. AT&T s memo at 11, That p&agmph states as follows:

On and after the effective date thereof, any subsequent increase, decrease,
imposition or determination of liability for such taxes, fees or charges as
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described above shall be applied, in the manner provided below, to the customer's
bill or charge on each individual billing date.

AT&T suggests that the language “imposition or determination of liability” somehow applies
here. However, as discussed above, there has been no imposition of any tax, fee, or charge upon
ATE&T in this case. [t did not have fo settle the lawsuits, particularly in light of the fact that it
dentes liability for the taxes at issue in those cases, But, it did choose to settle. This is simply
not an imposition upon AT&T. To the extent AT&T suggests that its voluntary seitlement
constitutes a “determination of Hability,” that position is untenable, given that the seftlement
agreements expressly and repeatedly deny any admission or determination of liability. AT&T
agreed that “Defendants have denied and continue to deny any and all Hability with respect to the
allegations raised against them in the various lawsuits involving the applicability of Plaintiffs’
and other Municipalities’ respective Business License Tax ordinances to Defendants® products
and services.” Ex. 10 at 3. AT&T’s motivation for seitling could not be clearer: “to effectuate
the Parties’ desire to fully, finally and forever settle, compromise, and discharge all disputes
arising from or related to the Action by way of compromise rather than by way of further
litigation.” Ex. 10 at 37. To be sure, AT&T did not rest on merely a single denial of liahility in
the settlement agreements, but rather repeated and expanded on its denial of liability for taxes:

Neither the acceptance by Defendants of the terms of this Settlement Agreement

nor any of the related negotiation or proceedings is or shall be construed as

deemed to be legal evidence of an admission by Defendants with respect to the

merits of the claims alleged in the Action, the validity of any claims that could

have been asserted by any of the Class members in the Action, or the liability of

Defendants in the Action. Defendants specifically deny any Hability or

wrongdoing of any kind associated with the claims alleged in the Action. Aside

from the obligation to pay Business License Taxes going forward, . . this

settlement agreement is mof intended to, and shall not be construed as

imposing any other obligation on Defendants under the Class member’s

respective ordinances, including without limitation any rate regulation or
customer service requirements.
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Ex. 10 at 43 (emphasis added); see also Bx. 12A at 3, 20-21, 23. Althoungh this language from
the Wellston and St. Louis County Agreements is unequivocal, the Springfield Agreement is even
‘more s0: “AT&T denies any and all liability for taxes and will continue to defend itself in
Hitigation and otherwise absent execution of this Agreement.” (emphasis added); see also Ex.
12B at2, T1; ex. 12B at 4, 11

Even if the filed rate doctrine were somehow applicable here, it would prectude AT&T’s
attempted surcharging of past liabilities to present customers such as Plaintiffs. In the rate-
making case of State ex rel. Capital City Water Co. v. Public Service Commission, the Missouri
Supreme Court reviewed the propriety of a utility’s inclusion of past development costs in its
calculation of future rates, 252 S.W. 446, 449 (Mo. 1922). The Court, adopting the analysis of
the United States Supreme Court in Galveston Electric Company v. Galveston, 258 U. 5. 388
(1922), also adopted the following statement made by the PSC: “If it were possible to eapitalize
Iosses, the most unsuccessful properfy would have the greatest going value, thereby
creating an illegal and absurd basis for rate making” Capital City Water Co. at 449
(emphasis added). Similarly, the payments made by AT&T to the municipalities here constitute
past losses which cannot, under the analysis of Capital City Water Co., be capitalized and made
part of the rates passed through to AT&T customers going forward. In short, the seftlement
payments represent losses fo be set against profits, and do not represent costs of future operation.
While Plaintiffs believe this analysis is unmecessary in light of the facial inapplicability of the
Tariff, even if the Tariff could be given application here, the pass-through of past settlement
liabilities to Plaintiffs and the Class would be contrary to Missouri law.

Finally, Plaintiffs contend that, because Plaintiffs have not secured an oxder of the PSC

regarding AT&T’s Hability, AT&T is entitled to summoary judgmént as to Plaintiffs’ statutory
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cause of action under section 392.350, RSMo. This is still another attempt by AT&T to “have its
cake and eat it, to0.” _AT&T has opted out of PSC regulation as to its biiling procedures and
practices, Ex. A, AT&T cannot have it both ways; cither the PSC or this Court must have
primary jurisdiction over alleged wrongful billing practices. AT&T has unequivocally chosen
the latter.

Section 392.350, RSMo. states as follows:

In case any telecommunications company shall do or cause to be done or permit

to be done any act, matter or thing prohibited, forbidden or declared to be

unlawful, or shall omit to do any act, matter or other thing required fo be done by

this chepter or by any order or decision of the commission, such

telecommupications company shall be liable to the person or corporation affected

thereby for all loss, damage or injury caused thereby or resulting therefrom, and

in case of recovery, if the court shall find that such an act or omission was willful,

it may, in its discretion, fix a reasonable counsel or attorney's fee, which fee shall

be taxed and collected as a part of the costs in the action. An action to recover for

such loss, damage or injury may be brought in any court of competent jurisdiction

by any such person or corporation.

This statue provides a private cause of action as to amy prohibited act or omission by a
telecommunications company, Section 392,350 “is to be liberally construed for the public's,
ergo the consumer's, protection.” De Paul Hospital School of Nursing, Inc. v. Southwestern Bell
Tel. Co., 539 S.W.2d 542, 548 (Mo. App. 1976).

The Petition alleges numerous prohibited and unlawful acts by AT&T, including
violations of the Merchandising Practices Act, wrongful and unjust retention of Plaintiffs’
money, breach of the implied covenant of good faith and fair dealing, failure to file a rate
encompassing the Special Municipal charges, failure to give Plaintiffs notice of the Special
Municipal Charge, and failure to file tariff pages pursuant to an order of the PSC. See First

Amended Petition, These unlawful acts entitle Plaintiffs fo relief under the statute. The cases

cited by AT&T are limited in their application to matters over which the PSC Ags jurisdiction
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and -authority to enter an order. In Overman v. Sw. Bell Tel. Co., the Court held that an action
brought under section 392350 alleging violation of section 392.200, related to the
reasonableness of charges, required a prior order of the PSC. 706 8.W.2d 244, 251.52 (Mo.
App. 1986). However, Overman was decided long before AT&T opted out of PSC regulation of
its billing practices. Ex. A. Because of Defendant’s opting out, no PSC order could have bearing
on the issues alleged in the Petition and the rationale for first seeking an order of that agency is
- therefore absent. This is confirmed by the other case AT&T cites, DeMaranville v. Fee Fee
Trunk Sewer, Inc., 573 S.W.2d 674, 676 (Mo. App. 1978). In that case, the Court stated that
“[m]atters within the jurisdietion of the Public Service Commission must first be determined by
it in every instance before the courts have jurisdiction to make judgments in the controversy.” It
~ follows, of course, that matters outside the PSC’s jurisdiction, such as billing complaints against
Defendant here, fall within the jurisdiction of the Circuit Courts.
V. Conclusion

Because AT&T’s payments to the municipalities are not in the nature of tax payments,
the Tariff is inapplicable and, consequently, the filed rate doctrine is also inapplicable. The
Special Municipal charges are unlawful, deceptive, and unjust. Therefore, Plaintiffs respectfully

ask that AT&T"s Motion for Summary Judgment be denied,

17



Respectfully submitied,

EDGAR LAW FIRM LLC

.,—/“""

John F, Edgar #47128
Anthony E. LaCroix #60793
1032 Pennsylvania Ave,
Kansas City, Missouri 64105
Telephone: (816) 531-0033
" Facsimile: (816)531-3322
Email: ife@edgarlawfirm.com
Email: tel@edgarlawfirm.com

ATTORNEYS FOR PLAINTIFFS
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BEFCRE THE PUBLIC SERVICE COMMISSION Page 1 of 4

BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the Matter of a Notice of Election of )
Southwestern Bell Telephone Company d/b/a ) GCase No. IE-2009-0082

AT&T Missouri for Walver of Commission Rules )
and Statutes Pursuant to Section 382.420, RSMo )

ORDER CONCERNING ELECTION OF WAIVERS

issue Date: November 10, 2008 Effective Date: November 10, 2008

On August 28, 2008, House Bill 1779 became effective, modifying §392.420 RSMo

2000, so that it now provides, In psriinent park:

Notwithstanding any other provision of law in this chapter and chapter 385,
R8Mo, where an alternative local exchange {elecommunications company is
authorized to provide local exchange telecommunications services in an
incumbent local exchange telecommunicafions company's authorized service
area, the incumbent focal exchange telecommunications company may opt into
all or some of the above-listed statutory and commission rule waivers by filing &
notice of election with the commission that specifies which waivers are elected.

On August 28, 2008, Southwestern Belt Telephone Company d/b/a AT&T Missouri {"the
Company™) filed nofification with the Missouri Public Service Commission ("Comniission”) that
it elects to waive certain Commission rules and statutory provisions pursuant fo RSMo Section

392.420. AT&T Missouri has not yst submitted a tariff filing to identify these waivers in their

tariff,
On September 28, 2008, the Commission Staff submitted [ts memorandum- concerning

the notice. it noted that:

1. AT&T Missouri is an incumbent local exchange telecommunications company as
§  EXHIBIT |

that term is used in Section 392.420, :

010
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2. Prior Commission cases and annual reports confirm that one alternative local

exchange telscommunications carrier is providing service in some part of the Company’s

territory.
3. AT&T Missouri Is currently compliant in obligations relating fo Commission

assessment, Missouri Universal Service Fund, Relay Missourf, and the submission of an

annual repont.

4. The waivers into which AT&T Missowri has opled are:

4 CSR 240-3,550 (4) and (5){A), Held order records, qualify of service reporis.
4 C8R 240-32.060 Engineering and maintenance

4 (SR 240-32,070 Quality of Service _

4 CSR 240-32.080 Service objectives and surveillance levels

4 CSR 240-33.040(1-3) and (5-10) Billing and payment siandards

4 CSR 240-33.045 Clear identification and plagement of charggs on bills

4 CSR 240-33.080(1) Tdentify company name and toll-free number on bills
4 CSR 240-33.130(1),(4) and (5) Operator service requitements
392.210(2) Accounting requirements (system of accounts)

392.240(1) Reasonableness of rates

392.270 Accounfing requiremens (valuation of property)
392.280.Accounting requirements (depreciation rates/accounts)

392.290 Issuance of stocks, bonds and other indebtedness

392.300 Transfer of property and ownerskip of stock

392.310 Approval of issuing stocks, bonds and other indebtedness
392,320 Certificate of Commission to be recorded-stock dividends
392,330 Accounting reguirements (proceeds of sales of stock, bonds, notes, zte.)

392.340 Cormpany reorganization

The Staff recammends that the Commission take notice of the Company's election 1o
opt into the waivers listed in its Notice of Election for Waivers. In addition, Staff recommends

the Commission direct AT&T to file tariff pages in compliance with the waivers that designate

the rules and statutes waived.

Section 392.420 further provides:

The commission may reimpose its guality of service and billing standards rules,
as applicable, on an incumbent local exchange telecommunications company but
not on a company granted competitive status under subdivision (7) of subsection
5 of section 392.245 in an exchange where there is no alternative local exchange
felecommunications company or interconnected volce over Internet protocol
service provider that is certificated or registered to provide local voice service
only upon a finding, following formal notice and hearing, that the incumbent jocal
-exchange telecommunications company has engaged in a pattern or practice of
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inadequate service. Prior to formal notice and hearing, the commission shall
notify the incumbent local exchange telecommunications company of any
deficiencies and provide such company an opportunity {0 remedy such
deficiencies in a reasonable amount of fime, but nof less than sixty days. Should
the incumbent local exchange telecommunications company remedy such
deficiencies within a reasonable amount of time, the commission shall not
reimpose its quality of service or billing standards on such company.

THE COMMISSION ORBERS THAT:

1. The Company's Notice of Election is acknowledged as received.

2. The Staff shall send a pubiic notice fo news outlets in the Company’s service area
and the State Legisiators whose districts are in the service area, notifying the news outlets and
State Legislators that customers in those exchanges served by the fifing company is no longer
subject fo certain Commission quality of service and billing rules, and also provide a brief
description of the rules that are waived. The notice shall also inform the news outlets and State
Legislators that aﬁhaugh the Commission no longer has jurisdiction fo process thoss
complaints, the Commission will continue o frack any positive and negative inquiries or
complaints about service quality and billing issues.

3. The Company shall file tariff pages in compliance with the waivers that designate

the rules and statutes waived on or before December 6, 2008, Such tariff pages will not be

approved, but will take effect by operation of law,
4, The Commission's Customer Service Staff shall recsive and track any positive and

negative Inquiries or complaints about service quality and billing issues and if Staff determines
that the Company has engaged in a pattern or practice of inadequate service in service quality
or increase in billing issues, it shalt notify the Commission by filing a written report.

5. This order is effective upon issuance.

BY THE COMMISSION

Collesn M. Dale
Secretary

- - hitp:/fwwr, pse.mo.gov/orders/2008/111009082-2.htr 81972010
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(SEAL)

Colieen M. Dale, Chief Regutatory Law
Judge, by delegation of authority pursuant
to Section 388.240, RSMo 2000,

Dated at Jefferson City, Missouri,
On this 10th day of November, 2008,

- htip://www.pse.mo.gov/orders/2008/111009082-2.tm 8972010
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No suﬁplement to this Ganeral Exchange Tariff

tariff vill be issued Section 17
except for the purpose 1st Revised Sheet 2¢

™y of canceling this ragiff, Replacing Original Sheet 26

RULES AND REGULATIONS APPLYING TO ALL CUSTOMERS’ CON‘!‘RA&&CEIVED

17.10 TERMINATION OF CONTRACTS-(Continued) SEP 6 1991

5

S} 17.10.5 General Provisions-(Continued) MISSOURI

- ublic Seryi SSio

{FC) C. The service is furnished subject to the condition that it ¥ cheotcgg‘mi n

used for an unlawful purpose. Service will not be furnished if any law
enforcement agency, acting within its jurisdiction, advises that such
service is being used or vill be used in violation of law or if the
Telaphone Company receives other evidence convincing to it that such
service is being or will be so used.

{FC) D. Abandonment of equipment or service by & customer is regarded by the
Telephone Company as a voluntary termination of the contract. '

{FC) E. If it is deemed necessary by the Telephone Company, in compliance
with Paragraphs 17.4.2, A, and/or B., customers may be required to
provide security satisfactary to the Telaphone Company in the amount
sufficient to guarantee payment of the termination charge. If a cash
(C) deposit is made, simple interest at the rate of 9 percent per -
) ) annum will be paid on deposits held 30 days or more.

17.11 SPECIAL TAXES, FEES AND CHARGES

et

o There shall be added to the customer’s bill or charge, as a part of

- the rate for service, a surcharge equal to the pro rata share of any
Eranchise, occupation, business, licerse, excise, privilege or other
similar tax, fee or charge (hereafter called "tax") nov or hereafter
imposed upon the Telephone Company by any taxing body or autherity,
vhether by statute, ordinance, law or ethervise and vhether presently
due or to hereafter become due,

On and after the effective date thereof, any subsequent increase,

decrease, imposition or determination of liability for such taxes,

S fees or charges as described above shall be applied, in the manner
) provided below, to the customer’s biil or charge on each individual

billing date.

i When such tax or taxes are imposed in terms of a flat sum payment of
money, the surcharge applicable to each customer’s bill or charge, as
the pro rata share of such taxes described above, shall be determined
by relating the flat sum payment to the total local exchange revenues
within the jurisdiction of the taxing body; the fraction so described

J
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acT 8 1991
By R. D. BARRON, President-Hissouri Division
Southwestern Bell Telephone Company MO. PUBLIC SSRVIGE CoMg,
St. Louis, Missouri
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of canceling this tariff.
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General Exchange Tariff

will be issued Section 17
for the purpose Original Sheet 27

RULES AND REGULATIONS_ APPLYING TO ALL CUSTOMERS® CO&E@EUWE@

SPECIAL TAXES, FEES AND CHARGES~{Contiaued) .
- DBEC 99 1983

rate shall be

shall be converted to a percentage; the ioecal exchan
er's bARISTRURI

increased by that percentage and applied to the cust

charge, so that the amount added, when accumulated f HHdSevﬁEe%mission
residing in the geographic jurisdiction of the body,

amount of the flat gsum paywent,

When such tax or taxes are imposed in tarms of a perceatage of revenues
Or gross receipts, the surcharge applicsble to each customer's bill or
charge as the pro rata share of such taxes described agbove sghall be
determined by dividing the tax expressed as a percentage by 100 percent
oinus the tax expressad as a percentage and multiplying the decimal
thus obtained by the customer's charges to which such tax applies.

{  Taz¥ X Taxable Charges)
1002 = Tax®

The tariff charge constituting the amount of the surcharge provided for
herein shall be stated separately on each customer's bill.

Where more than ope tax, fee or cherge is imposed by a taxing body ot
authority, the total of°such surcharge applicable to a customer may ke
billed to the customer as a single amount.
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IN THE CIRCUIT COURT OF JACKSON COUNTY, MISSOURI
AT KANSAS CITY

BARRY ROAD ASSQOCIATES, INC.,
d/b/a MINSKY'S PIZZA, and

THE MAIN STREET ASSOCIATES, INC.,,
d/b/a MINSKY'S PIZZA, and

HARRY MARK WOOLDRIDGE,
Individually and on behalf of all others
similarly situated,

Plaintiffs,

Cause No. 1016-CV(2438

v,
Division No. 07

SOUTHWESTERN BELL TELEPHONE
COMPANY, d/b/a AT&T MISSOURI, and
AT&T INC,, and

AT&T CORP.,

uuvvvvvuvvvvvvvvvvvvvw

Defendants.

ANSWER AND AFFIRMATIVE DEFENSES OF SOUTHWESTERN BELL
TELEPHONE COMPANY, d/bfa AT&T MISSOURI, TO
FIRST AMENDED CILASS ACTION PETITION FOR DAMAGES

COMES NOW Defendant Southwestern Bell Telephone Company, d/b/fa AT&T
Missouri, (*AT&T Missouri™) and for its answer and affirmative defenses to Plaintiffs’ First
Amended Class Action Petition for Damages states as follows:

Nature of the Case

1. AT&T Missouri admits that Plaintiffs purport to bring the action described in

Paragraph 1 but denies all remaining allegations in Paragraph 1.

EXHIBIT

.: E




2. AT&T Missouri admits that it was a party to settlement agreements in lawsuits
wherein it was sued by Missouri municipalities for failure to pay business license or gross receipt

taxes but denies the remaining allegations in Paragraph 2.

3. AT&T Missouri admits that it filed the tariff attached as Exhibit 1 with the
Missouri Public Service Commission but denies the remaining allegations in Paragraph 3.

4, AT&T Missouri admits that Plaintiffs seek to represent the putative class set forth
iﬁ Paragraph 4 but denies the remaining allegations in Paragraph 4.

5. AT&T Missouri admits that Plaintiffs seek damages and disgorgement but denies

that Plaintiffs and the putative class are entitled to any relief and denies all remaining allegations

in Paragraph 5.
Parties
6. AT&T Missouri is without information or belief sufficient to answer the

allegations set forth in Paragraph 6 and therefore denies the same.

7. AT&T Missouri is without information or belief sufficient to answer the
'-allegations set forth in Paragraph 7 and therefore denies the same.

8. AT&T Missouri is without information or belief sufficient to answer the
allegations set forth in Paragraph 8 and therefore denies the same,

9. AT&T Missouri is without information or belief sufficient to answer the
allegations set forth in Paragraph 9 and thereforé denies the same.

10.  AT&T Missouri is without information or belief sufficient to answer the
allegations set forth in Paragraph 10 and therefore denies the same.

11.  AT&T Missouri admits that Plaintiff Harry Mark Wooldridge is its landline

telephone customer but denies the remaining allegations in Paragraph 11.



12, AT&T Missouri admits that it is a corporation that conducts business in Missouri
as AT&T Missouri with its headquarters and principal place of business in Texas. AT&T
Missouri denies the remaining allegations in Paragraph 12.

13, AT&T Missouri admits that it provides local telephone services to Plaintiff Harry
Mark Wooldridge as his local exchange carrier and is responsible for the bills he receiires.
AT&T Missouri further admits that it is a party to the Settlements. AT&T Missouri denies that -
class treatment is appropriate and is without information or belief sufficient to answer all
remaining allegations inl Paragraph 13 and therefore denies the same.

14.  The allegations contained in Paragraph 14 are not directed to AT&T Missouri,
and, therefore, AT&T Missouri need not respond to the allegations in Paragraph 14. To the
extent a response is required, AT&T Missouri denies the allegations contained in Paragraph 14,

15.  The allegations contained in Paragraph 15 are not directed to AT&T Misscuri,
and, therefore, AT&T Missowri need not respond to the é]legations in Paragraph 15. To the
extent a response is required, AT&T Missouri denies the allegations contained in Paragraph 15.

Jurisdiction and Venue
16.  AT&T Missouri denies the allegations in Paragraph 16.
17.  AT&T Missouri denies the allegations in Paragraph 17.
Genefal Allegations

18.  AT&T Missouri is witfmut information or belief sufficient to answer the
allegations set forth in Paragraph 18 and therefore denies the same.

19.  Paragraph 19 sets forth a short-hand pleading convention used by Plaintiffs in the

remainder of the First Amended Class Action Petition for Damages to which no answer is



necessary. To the extent an answer is required, AT&T Missouri denies the allegations in
Paragraph 19,
Commen Facts

20.  AT&T Missouri is without information or belief sufficient to answer the
allegations made in the ﬁ_rst sentence of Paragraph 20 and therefore denies the same. AT&T
Missouri states that the invoices referenced in Paragraph 20 are the best evidence of what
language is contained therein but to the extent an answer is required, denies all remaihing
allegations in Paragraph 20 to the extent they are inconsistent with the referenced invoice.

21.  AT&T Missouri is without information or belief sufficient to answer the
allegations made in the first sentence of Paragraph 21 and therefore denies the same. AT&T
Missouri states that the invoices referenced in Paragraph 21 are the best evidence of what
langnage is contained therein but to the extent an answer is required, denieé all remaining
allegations in Paragraph 21 to the extent they are inconsistent with the referenced invoice.

22.  AT&T Missouri is without information or belief sufficient to answer the
allegations made in the first sentence of Paragraph 22 and therefore denies the same. AT&T
Missouri states that the invoices referenced in Paragraph 22 are the best evidence of what
language is contained therein buf to the extent an answer is required, denies all remaining
allegations in Paragraph 22 to the extent they are inconsistent with the referenced invoice.

23, AT&T Missouri admits the allegations made in the first sentence of Paragraph 23.
AT&T Missouri states that the invoices referenced in Paragraph 23 are the best evidence of what
language is contained therein but to the extent an answer is required, den;es all remaining

allegations in Paragraph 23 to the extent they are inconsistent with the referenced invoice.



24.  AT&T Missouri states that the invoices referenced in Paragraph 24 are the best
evidence of what language is contained therein but to the extent an answer is required, denies the
allegations in Paragraph 24 to the extent they are inconsistent with the referenced invoices.

25.  AT&T Missouri denies the allegations in Paragraph 25.

26.  AT&T Missouri denies the allegations in Paragraph 26.

27.  AT&T Missouri denies that it was not authorized to impose the surcharges at
issue here. Its General Exchange Tariff, P.S.C. Mo. — 35 (“General Exchange Tariff”) § 17.11,
attached as Exhibit 2, not only authorizes but in fact requires AT&T Missouri to collect these
surcharges from certain of its subscribers who reside in municipalities which received a back tax
payment by participating in the Winchester and Springfield settlements. Rather than collect a
substantial one-time surcharge from its customers, AT&T Missouri has chosen to collect this
surcharge on an incremental basis for some time in the future. AT&T Missouri will not collect
more from its enstomers than the amount of back taxes owed to the participating municipalities
as a result of those settlements. AT&T Missouri denies the remaining allegations in Paragraph
27.

Class Action Allegations
28.  AT&T Missouri admits that Plaintiffs purport to bring Counts IL, IIL, IV, and V on

behalf of the class defined in Paragraph 28. AT&T Missouri denies that class treatment is
appropriate and denies the remaining allegations in Paragraph 28.

29,  AT&T Missouri admits that Plaintiffs purport to bring Count I on behalf of the
class defined in Paragraph 29. AT&T Miséouri denies that class treatment is appropriate and

denies the remaining allegations in Paragraph 29.



30.  AT&T Missouri admits that Plaintiffs purport to bring their action as a class
action pursuant to Missouri Rule of Civil Procedure 52.08. AT&T Missouri denies that class
treatment is appropriate and denies the remaining allegations in Paragraph 30.

31.  AT&T Missouri denies the allegations in Paragraph 31.

32.  AT&T Missouri denies the allegations in Paragraph 32, including all subparts.

33.  AT&T Missouri denies the allegations in Paragraph 33.

34,  AT&T Missouri denies the allegations in Paragraph 34.

35.  AT&T Missouri denies the allegations in Paragraph 35, including all subparts.

36.  AT&T Missouri denies the allegations in Paragraph 36. |

Count I

37.  AT&T Missouri restates, realleges, and incorporates herein by reference all of its
answers to the allegations in the preceding paragraphs as if set forth fully in this Paragraph and
Count,

38.  AT&T Missouri denies the allegations in Paragraph 38.

39,  AT&T Missouri denies the allegations in Paragraph 39, including all subparts.

40.  AT&T Missouri admits that it promoted, marketed, advertised, and disseminated
information regarding its local, long distance, and other telecommunications services, to be
utilized by Missouri consumers but denies the remaining allegations in Paragraph 40. AT&T
Missouri denies these allegations insofar as they are directed to AT&T Inc. and is without
information or belief sufficient to answer the allegations insofar as they are directed to AT&T
Corp. and therefore denies the same.

41.  AT&T Missouri admits that it has published or caused to be published advertising

~ and/or materials regarding its services in the state of Missouri but denies the remaining



allegations in Paragraph 41. AT&T Missouri denies these allegations insofar as they are directed
to AT&T Inc. and is without information or belief sufficient to answer the allegations insofar as
they are directed to AT&T Corp. and therefore denies the same.

42.  Paragraph 42 contains legal conclusions to which no response is required, To the
extent a response is required, AT&T Missouri denies all allegations in Paragraph 42.

.43. Paragraph 43 contains legal conclusions to which no response is required. To the
extent a response is required, AT&T Missouri denics all allegations in Paragraph 43.

44,  Paragraph 44 contains legal conclusions to which no response is required. To the
extent a response is required, AT&T Missouri denies all allegations in Paragraph 44.

45. Parétgraph 45 contains legal conclusions to which no response is required. To the
extent a response is required, AT&T Missouri denies all allegations in Paragraph 45.

46.  Paragraph 46 contains legal conclusions fo which no resi)onse is required, To the
extent a response is required, AT&T Missouri denies all allegations in Paragraph 46.

47.  AT&T Missouri denies the allegations in Paragraph 47.

48.  AT&T Missouri denies the allegations in Paragraph 48.

49,  AT&T Missouri denies the allegations in Paragraph 49.

50.  AT&T Missouri denies the allegations in Paragraph 50.

51. AT&T Missouri denies the allegations in Paragraph 51.

WHEREFORE, Defendant Southwestern Bell Telephone Company, d/b/a AT&T
Missouri, denies that Plaintiffs are entitled to any relief whatsoever as a result of the allegations
in Count I of Plaintiff’s First Amended Class Action Petition, including the Wherefore

paragraph, and prays that it be dismissed from this action, that it be permitted to go henceforth



with its costs incurred herein, and that it be awarded such other and further relief as the Court
deems just and proper in the circumstances. |

| | Count 11

52.  AT&T Missouri restates, realleges, and incorporates herein by reference all of its

answers to the allegations in the preceding paragraphs as if set forth fully in this Paragraph and

Count.

53.  AT&T Missouri admits that it offers local exchange and other telephone-related
services to customers in the state of Missouri but denies the remaining allegations contained in
Paragraph 53. AT&T Missouri denigs these allegations insofar as they are directed to AT&T
Inc. and is without information or belief sufficient to answer the allegations insofar as they are
directed to AT&T Corp. and therefore denies the same.

54,  AT&T Missouri admits that Plaintiff Harry Mark Wooldridge subscribes to its
telephone service and iS a customer of AT&'f Missouri but is without information or belief
sufficient to answer whether Plaintiffs Barry Road Associates, Inc. and The Main Street
Associates, Inc. subscribe to its telephone service or are its customers. AT&T Missouri deniés
the remaining allegations in Paragraph 54.

55.  AT&T Missouri admits that that it accepted money and agreed to serve as
Plaintiff Harry Mark Wooldridge’s local exchange carrier and telecommunications service
provider but is without information or belief sufficient to answer whether it accepted money and
agreed to serve as Plaintiffs Barry Road Associates, Inc. and the Main Strest Associates, Inc.’s
local exchange carrier and telecommunications service provider, AT&T Missouri denies the

remaining allegations in Paragraph 55.



56.  AT&T Missouri admits that § 17.11 of its General Exchange Tariff obligates if to
collect a surcharge from certain of its subscribers who reside in municipalities that participated in
the Winchester and Springfield settlements and that Plaintiffs are not parties to those settlements.
AT&T Missouri denies the remaining allegations in Patagraph 56,

57.  AT&T Missour_i denies the allegations in Paragraph 57.

58. | AT&T Missouri denies the allegations in Paragraph 58.

59.  AT&T Missouri denies the allegations in Paragraph 59.

60. AT&T Missouri denies the allegations in Paragraph 60.

WHEREFORE, Defendant Southwestern Bell Telephone Company, d/b/a AT&T
Missouri, denies that Plaintiffs are entitled to any relief whatsoever as a result of the allegations
in Count II of Plaintiff's First Amended Class Action Petition, including the Wherefore
paragraph, and prays that it be dismissed from this action, that it be permitted to go henceforih
with its costs incurred herein, and that it be awarded such other and further relief as the Court
deems just and proper in the circumstances,

Count {11

61.  AT&T Missouri restates, realleges, and incorporates herein by reference all of its
answers to the allegations in the preceding paragraphs as if set forth fully in this Paragraph and
Count.

62,  AT&T Missouri denies the allegations in Paragraph 62.

63.  AT&T Missouri denies the allegations in Paragraph 63.

64.  AT&T Missouri denies the allegations in Paragraph 64,

WHEREFORE, Defendant Southwestern Bell Telephone Company, d/b/a AT&T

Missouri, denies that Plaintiffs are entitled to any relief whatsoever as a result of the allegations



in Count III of Plaintiff’s First Amended Class Action Petition, including the Wherefore
paragraph, and prays that it be dismissed from this action, that it be permitted t¢ go henceforth
with its costs incurred herein, and that it be awarded such other and further relief as the Court
deems just and proper in the circumstances.

Count IV

65. AT&T Missouri restates, realleges, and incorporates herein by reference all of its
answers to the allegations in the preceding paragraphs as if set forth fully in this Paragraph and
Count. |

66.  AT&T Missouri admits that its relationships with Plaintiffs are governed by its
General Exchange Tariff, which has the force of law in Missouri. AT&T Missouri denies that
class treatment is appropriate and denies the remaining allegations in Paragraph 66.

67. AT&T Missouri denies the allegations in Paragraph 67.

68.  AT&T Missouri denies the allegations in Paragraph 68.

69.  AT&T Missouri denies the allegations in Paragraph 69.

WHEREFORE, Defendant Southwestern Bell Telephone Company, d/b/a AT&T
Missouri, denies that Plaintiffs are entitled to any relief whatsoever as a result of the allegations
in Count IV of Plaintiff’s First Amended Class Action Petition, including the Wherefore
paragraph, and prays that it be dismissed from this action, that it be permitted to go henceforth

with its costs incurred herein, and that it be awarded such other and further relief as the Court

deems just and proper in the circumstances.
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CountV

70.  AT&T Missouri restates, realleges, and incorporates berein by reference all of its
answers to the allegations in the preceding paragraphs as if sct forth fully in this Paragraph and
Count,

71, AT&T Missouri denies the allegations in Paragraph 71.

72.  Paragraph 72 contains legal conclusions to which no response is required. To the
extent a response is required, AT&T Missouri denies all allegations in Paragraph 72.

73.  AT&T Missouri denies the allegations in Paragraph 73.

74.  AT&T Missouri denies the allegations in Paragraph 74.

75.  AT&T Missouri denies the allegations iri Paragraph 75.

WHEREFORE, Defendant Southwestern Bell Telephone Company, d/b/a AT&T
Missouri, denies that Plaintiffs are entitled to any relief whatsoever as a result of the allegations
in Count V of Plaintiff’s First Amended Class Action Petition, including the Wherefore
paragraph, and prays that it be dismissed from this action, that it be permitted to go henceforth
with its costs incurred herein, aﬁd that it be awarded such other and further relief as the Court

deems just and proper in the circumstances.

PRAYER FOR RELIEF

WHEREFORE, Defendant Southwestern Bell Telephone Company, d/b/a AT&T
Missouri, denies that Plaintiffs are entitled to any relief whatsoever as a result of the allegaﬁoﬁs
in their First Amended Class Action Petition, including the Prayer For Relief paragtaph and its
subparts, and prays that it be dismissed from this action, that it be permitted to go henceforth

with its costs incurred herein, and that it be awarded such other and further relief as the Court

deems just and proper in the circumstances.
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AFFIRMATIVE DEFENSES

For its afﬂrmaﬁve defenses, AT&T Missouri states:

L. Plaintiffs’ First Amended Class Action Petition for Damages fails to state a claim
upon which relief can be granted.

2 Plaintiffs lack standing to assert the claims alleged in Plaintiffs” First Amended

Class Action Petition for Damages.

3. This Court does not have subject matter jurisdiction over the claims asserted in
Plaintiffs’ First Amended Class Action Petition for Damages.

4, Plaintiffs lack legal capacity to sue.

5. To the extent Plaintiffs’ claims are premised on AT&T Missouri’s failure to file
tariffs, they falil to state a claim because AT&T Missouri has filed the tariffs at issue. See
Exhibits 1 and 2.

6. Plaintiffs fail to state a claim and/or lack standing to bring a claim for violation of
the Missouri Code of State Regulations beéause such a claim must be brought before the
Missouri Public Service Commission in the first instarice, which Plaintiffs have not done.

7. The filed rate doctrine bars each of the causes of action alleged in Plaintiffs’ First
Amended Class Action Petition for Damages. AT&T Missouri’s General Exchange Tariff §
17.11 states that, “[tjhere shall be added fo the customer’s bill or charge, as part of the rate for
service, a surcharge equal to the pro rata share of any franchise, occuﬁ'ation, business, license,
excise, privilege or other similar tax, fee or charge . . . now or hereinafter imposed . . . by any
taxing body or authority, whether by statute, ordinance, law or otherwise and whether presently
due or to hereafter become due.” See Exhibit 2. This tariff mandates that AT&T Missouri

collect the surcharge at issue here as part of its rate for service, is the law in Missouri, and
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exclusively governs the rights and labilities of Plaintiffs and AT&T Missouri. The filed rate
doctrine ﬁm:her bars Plaintiffs’ action because Plaintiffs’ challenges, if successful, would have
the effect of Plaintiffs paying a rate other than AT&T Missouri’s filed tariff rate, which is
prohibited. |

8. This Court’s exercise of jurisdiction is improper because every claim for relief
made in the First Amended Class Action Petition for Damages, if not barred by the filed rate
doctrine, involves the interpretation and application of AT&T Missouri’s General Exchange
Tariff and the application of regulations, rules, and orders promulgated and enforced by the
Missouri Public Service Commission. The Missouri Public Service Commission has the
exclusive authority to resolve such claims for relief pursuant to the primary jurisdiction doctrine.

0. The doctrine of election of remedies bars Plaintiffs’ ability to recover under all of
the causes of action alleged in the First Amended Class Action Petition for Damages.

10. Plainfiffs’ claims are barred, in whole or in part, by the doctrines of ratification,
consent, and/or acquiescence. To the extent that Plaintiffs have ratified, consented, or
acquicsced to an agreement with AT&T Missouri or any other entity regarding their alleged
damages, their claims are barred.

11.  Plaintiffs’ claims-are barred to the extent that third parties, rather than they
themselves, incurred the charges and/or damages alleged in the First Amended Class Action
Petition for Damages.

12.  Plaintiffs have failed to mitigate their damages, if any. To the extent that
Plaintiffs have suffered any alleged damages, and have failed to take steps to reduce the scope of

those damages, Plaintiffs’ recovery is barred.
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13.  Plaintiffs’ claims are barred in whole or in part by the voluntary payment
doctrine, including but not limited to the fact that Plaintiffs continued to voluntarily make
payments after they instituted this lawsuit,

14.  Plaintiffs’ claims are barred in whole or in part by the doctrines of accord and
satisfaction, settlement, payment, release, and/or discharge; including but not limited to the fact
that Plaintiffs continued to voluntarily make payments after they instituted this lawsnit,

15.  Plaintiffs, by and through their actions or omissions, have waived the right to
~ recover and/or arc estopped from recovering against AT&T Missouri, including but not limited
to the fact that Plaintiffs continued to voluntarily make payments after they instituted this

lawsuit,

16.  Plaintiffs’ claims, and especially Count V, are barred because Plaintiffs failed to
comply with applicable procedures for challenging AT&T Missouri’s rates for service, including
but not limited to filing a complaint with the Missouri Public Service Commission.

17. This Court lacks venue as to all Counts except Count V in that Plaintiff
Wooldridge’s Missouri Merchandising Practices Act claim (Count I) may only be brought where
the transaction at issue took place—Cooper County—or where the registered agent for the
resident Defendants is located, which is in St. Louis County. Venue for Counts II, III, and IV is
governed by § 508.010.2(4) RSMo., which requires that this action be brought in St. Louis
County, where the 1:egistered agent for the resident Defendants is located. Count Visa

pretensive attempt to create verue, and if the Court finds that Count V is improper, this case

should be transferred to St. Louis County.
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18.  Plaintiffs’ claims for penalties are barred becavse AT&T Missouri complied with
the mandatory provisions of its General Exchange Tariff, which has the force of law, and
therefore did not collect the surcharge at issue here in bad faith.

19.  Plaintiffs’ claims for attorney’s fees are barred because AT&T Missouri complied
with the mandatory provisions of its General Exchange Tariff, which has the force of law. It did
not willfully violate any order of the Missouri Public Service Commission or any provision of

the Public Utility Act.

20.  Plaintiffs’ claims for punitive damages are barred because this action sounds in
contract, not tort, Further, AT&T Missouri complied with the mandatory provisions of its
General Exchange Tariff, which has the force of law, and therefore has not acted with the
requisite degree of culpability required for the imposition of punitive damages.

21.  Plaintiffs’ claims for punitive damages are barred by the “double jeopardy” clause
of the Fifth Amendment to the United States Constitution, as applied to the states through the
Fourteenth Amendment.

22,  AT&T Missouri alleges and avers that Plaintiffs’ claim for punitive damages is
not cognizable by this Court in that the laws establishing the standards for granting and assessing -
bunitive damages are vague, ambignous and arbifrary, resuiting in extrémely disparate results
among similar defendants accused of similar conduct, thereby violating AT&T Missouri’s
Constitutional rights to due process and equal protection under the Fourteenth Amendment to the
United States Constitution and the Constitution of the State of Missouri, Article |, §10, and that
any law of the State of Missouri, whether enacted by the Missouri legislature or founded upon
decisions of the Missouri courts, permitting Plaintiffs to recover punitive damages is

unconstitutional.
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23.  Plaintiffs’ clasm for punitive damages is unconstitutional to the extent that an
award, if made, would punish AT&T Missouri without protection of constitutional safeguards,
including but not limited to, proof beyond a reasonable doubt, the right to a speedy trial, the
prohibitions against double jeopardy and excessive fines, and freedom from self-incrimination
during the discovery process and trial which is guaranteed under the Fifth, Sixth, Eighth, and
Fourteenth Amendments to the United States Constitution and the Constitution of the State of
Missouri, Article I, §18(a) and §19, and that any law of the state of Missouri, whether enacted by
the Missouri legislature or founded upon decisions of Missouri courts, permitting Plaintiffs to
recover punitive damages without protection of such safeguards is unconstitutional,

24,  Unless AT&T Missouri’s liability for punitive damages and the approptiate
amount of punitive damages are required to be established by clear and convincing evidence, any
award of punitive damages would violate its due process rights guaranteed by the Fourteenth
Amendment to the United States Constitution and by the Constitution of the State of Missouri,
Article I, §10, and would be improper under the common law and public policies of the state of
Missouri.

25.  Plaintiffs’ claim for punitive damages against AT&T Missouri cannot be
sustained because an award of punitive damages under Missouri law is subject to no
predetermined Iimit, such as a maximum multiple of compensatory damages or a maximum
amount, and under such circumstances an award of any amount of punitive damages would
violate its due process rights guaranteed by the Fourteenth Amendment to the United States
Constitution and the Constitution of the State of Missouri; Article I, §10, and would be improper

under the common law and public policies of the state of Missouri.
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26.  Plaintiffs’ claim for punitive damages against AT&T Missouri cannot be
sustained because an award of punitive damages under Missouri law by a jury that (1) is not
provided standards of sufficient clarity for determining the appropriateness, and the appropriate
size, of a punitive damage award, (2} is not adequately instructed on the limits of punitive
damages imposed by the applicable principles of deterrence and puniéhment, (3) is not expressly
- prohibited from awarding punitive damages or deiermi:ﬁng the amount of an award of punitive
damages, in whole or in part, on the basis of invidiously disctiminatory characteristics, including
the residence, wealth, and corporate status of AT&T Missouri, (4) is permitted to award punitive
damages under a standard for determining liability for punitive damages that is vague and
arbitrary and does not define with sufficient clarity the conduct or mental state that makes
punitive damages permissible, (5) is not adequately instructed on a required relationship between
the actual damages sustained and the amount of punitive damages which may be awarded, and
(6) is not subject to a trial court and appellate judicial review for reasonableness and furtherance
of legitimate purposes on the basis of objective standards, would violate AT&T Missouri’s due
process and equal protection rights guaranteed by the Fourteenth Amendment to the United
States Constitution and by the Constitution of the State of Missouri, Article I, §10, and Article I,
§2, and would be improper under the common law and public policies of the state of Missouri.

27.  Plaintiffs’ claim for punitive damages against AT&T Missouri cannot be
sustained because any law which awards a portion of any damage award to the state, such as
provided in §537.675 RSMo., is unconstitutional as it would amount to a taking of its property
without due process of law and would violate its due process and equal protection rights
guaranteed by the Fourteenth Amendment to the United States Constitution and by the

Constitution of the State of Missouri, Article I, §10, and Article I, §2.
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28, Anaward of punitive damages is barred by the Eighth Amendment to the United
States Constitution and Article I, §21 of the Missouri Constitution because an award of punitive
“damages would constitute an excessive fine in that under Missouri law, a portion of punitive
damage awards are paid to the state of Missouri, thus constituting a penal fine that is excessive
and disproportionate to the conduct at issue in this case.

29.  Recovery of punitive damages by Plaintiffs in this case is barred by the Due
Process clauses of the Fifth and Fourteenth Amendments to the United States Constitution and
Article I, §10 of the Missouri Constitution because the standards and procedures for determining
and reviewing such awards under applicable law do not suﬁ':ci;:ntly ensure a meaningful
individualized assessment of appropriate deterrence and retribution.

30.  AT&T Missouri reserves the right to assert any additional affirmative defenses

that may develop through further discovery in this case.

Respectfully submitted,

KUTAKROCK LLP

By: CW{MWJ-"“

Eric Kendall Banks, #28655
1010 Grand Blvd., Suite 500
Kansas City, Missouri 64106
(816) 960-0090 (Telephone)
(816) 960-0041 (Facsimile)
eric.banks@kutakrock.com
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THOMPSON COBURN LLP

Stephen B. Higgins, #25728
Amanda J, Hettinger, #55038
Kimberly M, Bousquet, #56829
One US Bank Plaza

St. Louis, Missouri 63101

Phone: (314) 552-6000

Fax: (314) 552-7000
shiggins@thompsoncoburn.com
ahettinger@thompsoncoburn.com
kbousquet@thompsoncoburn.com

Ann Ahrens Beck, #49601

One AT&T Center, Room 3548
St. Louis, MO 63101

Phone: (314) 235-4099

Fax: (314) 247-0881
ann.beck@att.com

Attorneys for Defendants Southwestern Bell
Telephone Company, d/b/a AT&T Missouri, and
AT&T Corp. -

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing has been mailed, first class
mail postage prepaid, this 5th day of April, 2010 to:

John F. Edgar

Anthony E. LaCroix -
The Edgar Law Firm
1032 Pennsylvania Ave,
Kansas City, MO 64105

Attorneys for Plaintiffs ' 8,,,’ XA M
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IN THE CIRCUIT COURT OF JACKSON COUNTY, MISSOURI
AT KANSAS CITY

BARRY ROAD ASSOCIATES, INC,,
d/b/a MINSKY'S PIZZA, and

THE MAIN STREET ASSOCIATES, INC.
d/b/a MINSKY'S PIZZA, and

HARRY MARK WOOLDRIDGE,
Individually and on behalf of all others
similarly situated,

Plaintiffs,
Cause No. 1016-CV02438

SCOIW ZZ1d OF

V.
Division No. (7

SOUTHWESTERN BELL TELEPHONE

)

)

)

)

)

)

)

)

)

)

)

)

)

;
COMPANY, d/b/a AT&T MISSOURL, and )
)

AT&T CORP., )
)
)

Defendants.

AT&T MISSOURE’'S MOTION FOR SUMMARY JUDGMENT

COMES NOW Defendant AT&T Missouri and moves this Court pursuant to Rule 74.04
of the Missouri Rules of Civil Procedure to grant summary judgment in favor of AT&T Missouri
with respect to Plaintiffs’ First Amended Class Action Petition for Damages. In support of its
Motion, AT&T Missouri states as follows:

1. On March 11, 2010, Plaintiffs Barry Road Associates, Inc., d/b/a Minsky’s
Pizza, The Main Street Associates, Inc. d/b/a Minsky’s Pizza, and Harry Mark Wooldridge
(collectively “Plaintiffs™) filed a first amended putative class action petition against |
Southwestern Bell Telephone Company, d/b/a AT&T Missouri (“AT&T Missouri”), AT&T

Corp., and AT&T Inc. (collectively “Defendants™), for violation of the Merchandising Practices

EXHIBIT

5228925.1

F




Act, unjust enrichment, money had and received, breach of the implied covenaﬁt of good faith
and fair dealing, and statutory damages under § 392.350 RSMo.

2. Plaintiffs’ claims arise out of and relate to charges on their telephone bills. See
First Am, Pet. § 4. Specifically, each of the counts set forth in the First Amended Petition is
premised on Plaintiffs’ allsgation that Defendants wrongfully charged AT&T Missouri’s
customers for back tax payments Defendants made as a result of settlement agreements with
Missouri municipalities. Id.; see also id. 1120-22, 25, 39, 47, 56-58, 62-64, 68-69, 72.

3. Plaintiffs’ proposed class includes all individuals and businesses in Missouri who
have local exchange telephone setvice through AT&T Missouri and who have been charged fees
related to a pass-through of back taxes. /d. 124.

4, The back-tax surcharge at issue is mandated under a tariff approved by the
Missouri Public Service Commission (“PSC™). See Exs. 1 and 2 to AT&T Missouri’s
Memorandum of Law in Support of its Motion for Summary J udgment.

3. Summary judgment in favor of AT&T Missouri is therefore warranted under Rule
74.04 of the Missouri Rules of Civil Procedure pursuant to the filed rate doctrine, which holds
that where a tariff is “filed with the appropriate regulatory agency [it] is sanctioned by the
government and cannot be the subject of legal action.” Bawer v. Sw. Bell Tel Co., 958 S W.2d

568, 570 (Mo. App. 1997).

6. Count V of Plaintiffs’ First Amended Petition seeks statutory damages under §

392.350 RSMo. See generally First Am. Pet,, Count V.

! Plaintiffs voluntarily dismissed AT&T Inc. on June 3, 2010.

5228925.1 .-



7. Summary judgment in favor of AT&T Missouri is warranted under Rule 74.04 as
to Count V because Plaintiffs did not secure an order from the PSC declaring the practices of
which they complain unlawful, which is a condition precedent to this cause of action. See
Overman v. Sw. Bell Tel. Co., 706 S.W.2d 244, 251 (Mo. App. 1986) (“a final order by the
Public Service Commission that an act or omission is in violation of § 392.200.3, supra, is,
however, a condition precedent to filing a statutory action under § 392.350").

8. In further support of this Motion, AT&T Missouri files herewith and incorporates
herein by reference its Memorandum in Support of its Motion for Summary Judgment. |

WHEREFORE, Defendant AT&T Missouri respectfully requests that this Court enter an
Order granting summary judgment in its favor with respect to Plaintiffs’ First Amended Class
Action Petition, It also requests such dther and further relief as this Court deems just and proper
under the circumstance.

Respectlully submitted,
KUTAK ROCK LLP

By: Z//?Vw /Z/f/} 4’/‘\/\/

Eric Kendall Banks, MBE #28655
1010 Grand Blvd., Suite 500
Kansas City, Missouri 64106
(816) 960-0090 (Telephone)
(816) 960-0041 (Facsimile)

eric. banks@kutakrock.com
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THOMPSON COBURN LLP

Stephen B. Higgins, #25728
Amanda J. Hettinger, #55038
Kimberly M. Bousquet, #56829
One US Bank Plaza

St. Louis, Missouri 63101

Phone: (314) 552-6000

Fax: (314) 552-7000
shiggins@thompsoncoburn.com
ahettinger@thompsonceburn.com
kbousquet@thompsoncoburn.com

Ann Ahrens Beck, #49601

One AT&T Center, Room 3548
St, Louis, MO 63101

Phone: (314) 235-4099

Fax: (314) 247-0881
ann.beck@att.com

Attorneys for Defendant AT&T Missouri

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing has been mailed, first class

mail postage prepaid, this 22nd day of October, 2010 to:

John F, Edgar

Anthony E. LaCroix
The Edgar Law Firm
1032 Pennsylvania Ave.
Kansas City, MO 64105

Attorneys for Plaintiffs g{ﬂ: ){/M /J:VV"/M
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IN THE CIRCUIT COURT OF JACKSON COUNTY
STATE OF MISSOQURI

BARRY ROAD ASSOCIATES, INC,,
d/b/a MINSKY’S PIZZA, and

THE MAIN STREET ASSOCIATES, INC.
d/b/a MINSKY’S PIZZA, and

LA

SAIVE.

HARRY MARK WOOLDRIDGE,
Individually and on behalf of all others
similarly situated,
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Cause No. 1016-CV02438
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v,
Division No. 07

SOUTHWESTERN BELL TELEPHONE
COMPANY, d/b/a AT&T MISSOURI, and

)

)

)

}

)

)

)

)

)

)

Plaintiffs, )
)

)

)

)

;

AT&T CORP,, )
)

Defendants. )

MEMORANDUM OF LAW IN SUPPORT OF
AT&T MISSOURI’S MOTION FOR SUMMARY JUDGMENT

L Introduction

Plaintiffs’ class action lawsuit challenges back-tax surcharges billed by AT&T Missouri
to its customers. Because this surcharge was mandated under a tariff approved by the Missouri
Public Service Commission (“PSC™), Plaintiffs’ claims are barred as a matter of law ‘under the
filed rate doctrine. Accordingly, summary iudgment must be granted in AT&T Missouri’s favor
as to claims asserted in Counts I through IV.

Summary judgment in AT&T Missouri’s favor is also mandated with respect to Count V,
which seeks statutory damages under § 392.350 RSMo. This statutory claim fails because

Plaintiffs did not secure an order from the PSC declaring the practices of which they complain

unlawful, a condition precedent to this cause of action.



II. Statement of Uncontroverted Material Facts

1. The PSC has authority over AT&T Missouri’s telephone service rates, and AT&T
Missouri must include them in a filed tariff subject to the jurisdiction of the PSC. §§ 392.220,
392.245 RSMo.!

2. In accordance with this regulatory scheme, AT&T Missouri filed its current General
Exchange Tariff, P.S.C. Mo. - No. 35 (the “Tariff”), on December 29, 1983.% See Ex. 1 and 2.3

3. Under its rate-oversight authority, the PSC approved the Tariff effective January 1,
1984, See 1983 Mo. PSC LEXIS 4 (Mo. PSC 1983), attached as Ex. 3.

4, For decades, AT&T Missouri’s General Exchange Tariffs have contained provisions
requiring municipal taxes to be passed through to subscribers. Section 17.11 of the Tariff
(hereinafter § 17.11), the current pass-through tariff provision for any franchise, occupation,
business, license, excise, privilege or other similar tax, fee, or charge, arose from § 25.11 of the
prior General Exchange Tariff, P.S.C. Mo. — No. 22, which remained in effect from July 1971

until January 1, 1984 (when it was replaced in its entirety by P.S.C. Mo. — No. 35). See Ex. 4.

! Plaintiffs’ vague allegations regarding a “newly unregulated environment,” First Am. Pet. q 3,
do not change the controlling statutes, nor the governing tariff. Thus, the extent and specifics of
any partial deregulation are irrelevant to the specific charges at issue here, which the governing
tariff expressty requires. Nor may Plaintiffs’ allegation that no tariff “covers” the challenged tax
pass-through charges be given any effect. First Am, Pet. § 71. This Court must interpret the
tariff as a matter of law and ignore Plaintiffs’ allegations regarding its meaning. See Allstates
Transworld Vanlines, Inc. v. Sw. Bell Tel. Co., 937 S.W.2d 314, 317 (Mo. App. 1596)
(interpreting tariff as a matter of law). Cf State ex rel. State Tax Comm’n v, Briscoe, 451
8.W.2d 1, 3 (Mo. banc 1970) (court must “disregardf] those allegations which are nothing more
than legal conclusions™), :

? The copies of the Tariffs attached as Exhibits are judicially noticeable and admissible in that
form without certification. See § 490.235 RSMo. (holding that copies of tariffs on file with the
PSC are admissible without certification); see also Cent. Controls Co. v. AT&T Info. Sys., Inc.,
746 5.W.2d 150, 153 (Mo. App. 1988) (irial court can take judicial notice of tariffs on file with

the PSC).
? Ex. 2 (1991 tariff) is the current tariff on file with the PSC. It is identical to the tariff approved
by the PSC on January 1, 1984. See Ex. 1 (1983 tariff).
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The pass-through provision of the Tariff originated from provisions contained in P.S.C. Mo. —
No. 16 (the General Exchange Tariff preceding P.S.C. Mo, ~ No. 22} that the Commission
approved April 10, 1968, through Telephone Authority Order No. 558. See Exs. 5 and 6.
5. Section 17.11 of the Tariff states in relevant part:
There shall be added to the customer’s bill or charge, as a part of the rate for
service, a surcharge equal to the pro rata share of any franchise, occupation,
business, license, excise, privilege or other similar tax, fee or charge (hereafter
called “tax™) now or hereafter imposed upon the Telephone Company by any
taxing body or authority, whether by statute, ordinance, law or otherwise and
whether presently due or to hereafter become due.
On or after the effective date thereof, any subsequent increase, decrease,

imposition or determination of liability for such taxes, fees or charges as
described above shall be applied . . . to the customer’s bill or charge on each

individual billing date.
See Ex. 2 (emphasis added).

6. The Tariff governs the relationship between AT&T Missouri and its landline
telephone customers, including Plaintiffs and the pﬁtative class. Bauer v. Sw. Bell Tel. Co., 958
S.W.2d 568, 570 (Mo. App. 1997).

7. On March 11, 2010, Plaintiffs Barry Road Associates, Inc., d/b/a Minsky’s Pizza, The
Main Street Associates, Inc. d/b/a Minsky’s Pizza, and Harry Mark Wooldridge filed a first
amended putative class action pefition against Southwestern Bell Telephone Company, d/b/a
AT&T Missouri, AT&T Corp., and AT&T inc., for violation of the Missouri Merchandising
Practices Act (“MMPA”), unjust enrichment, money had and received, breach of the implied

covenant of good faith and fair dealing, and statutory damages under § 392.350 RSMo.* See

generally First Am, Pet,

% Plaintiffs voluntarily dismissed AT&T Inc. on June 3, 2010, Contemporancously with this
motion, AT&T Corp. will be filing its own motion for summary judgment, arguing that because
Plaintiffs are not its customers, and because it never imposed the Special Municipal Charge at

issue, it is not a proper party to this lawsuit.



8. Plaintiffs’ claims arise out of and relate to charges on their telephone bills. See First
Am. Pet, | 4. Plamtiffs allege that charges attributed to “Special Municipal Charge to cover
settlement paid to municipalities for past gross receipts taxes imposed” are unlawful and entitle
them to damages. Jd. 1Y 20-22, 25, 39, 47, 56-58, 62-64, 68-69, and 72.

9, ‘Plaintiffs’ proposed class includes all individuals and businesses in Missouri who:
have received local exchange carrier telephone services through
“Southwestern Bell Telephone Company,” “AT&T Missouri,” or “AT&T,”
have been billed for such services, and have received a charge on a bill
attributable to a settlement agreement reached in response to a lawsuit by any
Missouri municipality alleging that Defendants failed to pay business license
or municipal gross receipts taxes, including, but not limited fo, the settlements
reached in State of Missouri v. SBC Communications, Inc., Case No. 004-

026435, filed on June 26, 2009 in the Circuit Court of St. Louis, Missouri and
City of Jefferson and City of Springfield v. Cingular Wireless LLC, et al.,

Case No. 04-CV-4099-NKL, filed on May 12, 2004 in the United States
District Cowrt for the Western District of Missouri.
Id §29.

10.  The pass through of back taxes (i.e., the Special Municipal Charges) upon which
Plaintiffs’ claims rest is rooted in three prior lawsuits filed against AT&T Missouri and related
entities. See Ex. 7, Cify of Wellston, Mo., et al. v. SBC Communications, Inc., et al., Case No.
044-02645 (filed December 30, 2004, St. Louis City Cir. Ct.); Ex. 8, City of Springfield v. AT&T
Missouri, et al., No. 04-4099-cv (filed May 14, 2004, W.D. Mo.); Ex. 9, St Louis County,
Missouri v. AT&T Corp., et al., No, 08SL-CC00125 (filed Jan. 11, 2008, St. Louis County Cir.

Ct.) (collectively the “Tax Litigation”).’

? Plaintiffs’ First Amended Petition alleges that “Defendants are parties to settlement agreements
in lawsuits wherein they were sued by Missourt municipalities for failure to pay business license
. . . taxes for landline telephone operations.” First Am. Pet. § 2. This court may therefore
judicially notice the court papers in the Tax Litigation, including the Petitions and any other
documents filed with the respective courts. See Knorp v. Thompson, 175 S.W.2d 889, 894 (Mo.
1943) (“{T]here may be cases so closely interwoven, or so clearly interdependent as to invoke a
rule of judicial notice in one suit of the proceedings in another suit.”) (internal quotations
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11.  Each of these lawsuits was seftled, and the settlement terms required that AT&T
Missouri make back tax payments fo eligible taxing entities. See Ex. 10, Wellston Seitlement
Agreement at 14, § ILA; Ex. 11, Wellston ]. & Order Approving Settlement; Ex. 12, S. Shashack
Aff, at Exs. 12A at 8, § ILA and 12B at 2, §2.° |

12. AT&T Missouri accordingly made back tax payments to cligible taxing entitics
pursuant to the settlement agreements. See Ex. 10 at 14, § H.A;lEX. 12 at Exs. 12A at 8, § ILA
and 12B at 2,92,

13, AT&T Missouri began to pass through these back tax payments (o its customers via a
monthly surcharge. See First Am. Pet. 2.

14, These back-tax surcharges give rise to cach of Plaintiffs’ asserted causes of action,
See generally First Am. Pet.

IIl. Standard of Review
Summary judgment is appropriate when there is no genuine issue of material fact, and the
movant is entifled to judgment as a matter of law. Mo. R. CIv. P. 74.04; ITT Commercial Fin.
Corp. v. Mid-Am. Marine Supply Corp., 854 SW.2d 371, 377 (Mo. banc 1993). A defendant
establishes a right to summary judgment by (1) offering facts that negate one or more essential
elements of the plaintiff’s claim, or (2) showing that the plaintiff will be unable to produce
sufficient evidence to establish one or more essential elements of the plaintiff's claim, I77

Commercial Fin. Corp., 854 S W.2d at 381. See also Hoffman v. Union Elec. Co., 176 S, W .3d

706, 707 (Mo. banc 2005).

omiﬁed); see also State ex rel. Moore v. Sharp, 151 8.W.3d 104, 106 (Mo. App. 2004) (judicially
noticing relevant parts of court file in sepatate case).

¢ The original affidavit of 8. Shashack, with Exhibits A and B, was filed as Exhibit 6 to AT&T
Inc.’s Memorandum in Support of its Motion to Dismiss, filed on May 19, 2010.
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The movant bears the burden of proving that summary judgment is proper. 7
Commercial Fin. Corp., 854 S.W.2d at 378. “Facts set forth by affidavit or otherwise in support
of a party’s motion are taken as true unless contradicted by the non-moving party’s response to
the summary judgment motion.” Id at 376. When the movant introduces facts showing a right
to judgment as a matter of law, the burden then shifts to the non-movant, who must respond with
countervailing evidence showing that there is a genuine dispute as to one or more of the
movant’s material facts, /4 at 381, Asa matter. of both law and uncontroverted fact, AT&T
Missouri is entitled to summary judgment here.

IV, Argument
A.  The Filed Rate Doctrine Bars Counts I through IV,

It is established law that the filed rate doctrine “governs a utility’s relationship with its
customers . . . .” Bauer, 358 S.W.2d at 570. Indeed, the doctrine holds that where a tariff is
“filed with the appropriate regulatory agency [it] is sénctioned by the government and cannot be
the subject of legal action.” Id Where, as here, the surcharge complained of by plaintiffs is part
of the tariff, the suit must be dismissed. See id; Orscheln Bros. Truck Lines, Inc. v. Ferguson
Mfg., Inc., 793 S.W.2d 525, 530 (Mo. App. 1990).

1. Plaintiffs’ claims focus on back-tax surcharges,

The crux of Plaintiffs’ complaint in their First Amended Petition is that AT&T Missouri
had no right to bill (or “pass through™ to) its customers for back taxes paid as a result of settling
the Tax Litigation. For example, Plaintiffs assert that common issues for the putative class are
whether the back-tax surcharges were “vnauthorized, unlawful, and/or illegal” and whether they
were “legally or rightfully charged to customers.” First Am. Pet. ¥ 32(b), 39(b). Count I

specifically alleges a violation of the MMPA premised upon the theory that the back-tax



surcharges “were not legally or rightfully chargeable to customers,” Id 9§ 39(b). Counts II and
II, alleging unjust enrichment and money had and received, are premised upon the theory that
AT&T Missouri “had no legal basis for billing customers these charges” and that the back-tax
surcharges themselves were “unlawful” and “unauthorized.” Jd. 9 56, 58 and 62. And Count
IV, for breach of the implied covenant of good faith and fair dealing, is based on “contracts or
service agreements with Defendants™ entered into by customers. /d.  66. The contract between
AT&T Missouri and ifs customers as it relates fo tax surcharges'is the Tariff. See generally
General Exchange Tariff No. 35.

2, Section 17.11 mandates tax surcharges, and does so to ensure
non-discrimination.

Section 17.11 mandates that as part of the rate for service, AT&T Missouri bill its
customers a surcharge for license tax payments such as those at issue in the Tax Litigation and
their related settlements. See Ex. 2 at § 17.11 (“[t]here shall be added to the customer’s bill or
charge . . . a surcharge equal to the pro rata share of any . . . tax, fee or charge”) (emphasis
added). Because tariffs have the “same force and effect as a statute,” in interpreting § 17.11, this
Court must apply general rules of statutory interpretation. Allstates Transworld Vanlines v. Sw.
Bell Tel. Co., 937 8.W.2d 314, 317 (Mo. App. 1996) (internal citations omitted). Specifically
here, “[i]f a statute, or . . . tariff, is clear and unambiguous, [a court] cannot give it another
meaning.” 1d |

Not only does § 17.11 unambiguously réquire AT&T Missouri to add to its customers
bills a surcharge equal to the customer’s pro-rata share of business license tax payments or other
charges imposed on AT&T Missouri, but this requirement has clear public policy underpinnings.
In State ex rel. City of West Plains v. Public Service Commission, the Supreme Court of Missouri

affirmed a PSC order approving the pass through of license taxes to utility customers. 310
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S.W.2d 925 (Mo. 1958).7 In doing s0, the Court recognized the economic reality that if the
carrier did not pass these taxes through directly to the residents of the taxing entity, the cartier’s
tax liability would simply become an operating expense reflected in the rates of all customers.
Id at 931. Accord AJ.G. PRIEST, PRINCIPLES OF PUBLIC UTILITY REGULATION: THEORY AND
APPLICATION 51 (1969) (“The propriety of including all taxes among necessary operating
expenses [in calculating rates] has been so long established as to require little attention.”).
Against this background, the question for the Supreme Court in West Plains became not
whether subscribers should or should not ultimately pay license taxes, as “a utility’s subscribers
will always provide the money for payment of all taxes.” West Plains, 310 8.W.2d at 934.
Rather, “the only question is which sul;scribers should pay the tax.” Id (emphasis added). The
Court’s conclusion aligns squarely with the predominant view that “discrimination results when
all of a utility’s customers are made to assume the burden of special taxes exacted by a particular
municipality for its own purposes. And the passing along of such special taxes to local
customers who are benefited by them seems patently reasonable.” A.LG. PRIEST, PRﬁ\JCLPLES OF

PUBLIC UTILITY REGULATION: THEORY AND APPLICATION at 54.°

7 The Supreme Court in West Plains also emphasized that the tax pass-through is part of the
“total rate determination.” West Plains, 310 S.W.2d at 928. Accord Ex. 2 § 17.11 (describing
pass-through as a “rate for service”). Moreover, even if the pass-through were not so clearly 2
rate, the filed rate doctrine would still apply, as it bars all challenges to any tariff provision even
affecting rates. See In re Univ. Serv. Fund Tel. Billing Practices Litig., 300 F. Supp. 2d 1107,
1142 (D. Kan. 2003) (“Under this rule [the filed rate doctrine], charges as well as the
classifications, practices, and regulations affecting such charges, filed with the FCC bind both
carriers and [customers] with the force of law.”) (internal quotations omitted).

% Courts nearly universally subscribe to this policy. See, e.g., City of Montrose v. Pub. Utils.
Comm’n of Colo., 732 P.2d 1181, 1189 (Colo. 1987) (“[A] municipality could place an
increasingly greater burden on customers outside its boundaries to support the municipality.
[The pass-through], however, provides a disincentive for mumicipalities to negotiate inflated
franchise fees since whatever fee a municipality is able to obtain from a utility will be paid for,
in the end, by the municipality’s own residents.”); City of Houston v. Pub. Util. Comm’'n of Tex.,
656 S.W.2d 107, 110 (Tex. App. 1983) (“The surcharge thus eliminates a discrimination that
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3. Plaintiffs’ elaims are barred by the filed rate doctrine because they challenge
the Tariff.

Plaintiffs® claims clearly implicate the Tariff itself, which “govems [AT&T Missouri’s]
relationship with its customers . , . .” Bauer, 958 S, W.2d at 570. More specifically, the entire
thrust of Plaintiffs’ suit amounts to a direct challenge to the mandate of § 17,11 that AT&T
Missouri pass through license taxes. See gemerally First. Am. Pet. Accordingly, the filed rate
doctrine bars Counts I through IV of Plaintiffs” First Amended Petition because “any rate filed
with the appropriate regulatory agency is sanctioned by the government and canmot be the
subject of legal action.” Bauer, 958 S.W.2d at 570 (emphasis added).

Moreover, Plaintiffs’ claims are also barred by the filed rate doctrine to the extént that
they seek refunds for amounts paid as back-tax surcharges. Indeed, courts routinely bar such

claims because:

[a]llowing plaintiffs to collect damages measured by the difference between the
filed rate and the rate a court finds reasonable would encourage consumers of a
utility’s services to sit out the state’s rate-making process and then to repair to
coutt to play litigation lottery. There could be no end to the number of strike suits
that would be brought as eager lawyers, using the class action vehicle, circumvent
the states’ rate-making mechanisms—all at the expense of consumers.

Taffet v. S. Co., 967 F.2d 1483, 1492 (11th Cir. 1992) (en banc).

would result from distributing the cost of a municipality’s gross receipts charge among all the
ratepayers in the State.”); City of Spartanburg v. Pub. Serv. Comm'n of S.C., 314 S.E.2d 599,
600 (8.C. 1984) (“IT]o charge customers outside the city exchange or across the state for a city
license tax would be unjust discrimination.”); City of Newport News v. Chesapeake & Potomac
Tel. Co. of Va., 96 S.E2d 145, 148 (Va. 1957) (“If a locality can levy taxes that are paid mostly
by people who do not live and vote there, self-interest will persuade it to rely on such taxes for
the support of local government.”). Cf. Conn. Office of Consumer Counsel v. FCC, 915 F.2d 75,
79 (2d Cir. 1990) (“Absent a [pass-through], a gross receipts tax is a political and financial
windfall to states imposing it because a state’s coffers can be filled largely at the expense of

persons in other states.”).



Other courts addressing issues similar to those raised here have held that the filed rate
doctrine bars an action at law challengiﬁg surcharges assessed on a custommer’s bill when the
surcharges are included in the tariff approved by a regulator, For example, in Hill v. BellSouth
T ekcommum’cations, the United States Court of Appeals for the Eleventh Circuit addressed class
action-claims challenging the recoupment of payments made to the Universal Service Fund
(“USF”). 364 F.3d 1308 (11th Cir. 2004). The plaintiffs contended that the telephone carrier’s
pass through of the USF charges to its customers violated Georgia’s consumer protection statutes
and implicated a number of common law causes of action. Jd. at 13 1.2. While the District Court
had previously appiied the filed rate doctrine in dismissing four of the claims, it declined to
dismiss the remaining two counts alleging fraud and violations of a state consumer protection
statute. Jd. at 1312-13. But the Eleventh Circuit held that even these claims were barred by the
filed rate docirine because the USF surcharge was included in the company’s tariff and was part
of the regulator’s rate-making authority. Id at 1317. As such, it would be impermissible for a
court to interfere with this authority by allowing complaints about the tariffed charges to be
pursued in a court of law. Id

In Evanns v. AT&T Corp., the United States Court of Appeals for the Ninth Circuit
considered a similar challenge to a pass through of USF charges to telephone customers. 229
F.3d 837, 840 (9th Cir. 2000). Because the pass through o.f the USF charges was part of a tariff
(or rate) approved by the regulator, the court held that a customer could not “bring an action
against a carrier that would invalidate, alter or add to the terms of the filed tariff.” 74 Similarly,
the United States Court of Appeals for the Second Circuit upheld the district court’s dismissal of
fraud and misrepresentation claims relating to a telephone carrier’s billing practices in Marcus v.

AT&T Corp., 138 F.3d 46 (2d Cir. 1998). Although Marcus, like Hill and Evanns, dealt with a
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federal rather than a state tariff, it reiterated the basic principle that legal claims related to billing
surcharges are barred under the filed rate doctrine where the surcharge i; part of the tariff. Id at
58. See also Pfeil v, Sprint Nextel Corp., 504 F. Supp. 2d 1273, 1276 (ND Fla. 2007) (holding
that the filed rate doctrine bars complaints about a bill surcharge that was part of the rate
approved by regulators); fn re Univ. Serv. Fund Tel. Billing Practices Litig. (“Inre USF Litig.”),
300 F. Supp. 2d 1107, 1143 (D. Kan. 2003) (sarne).

Here, the PSC, which has exclusive jurisdiction over the reasonableness of AT&T
Missouri’s rates, has approved the Tarif’s pass-through provision. For this Court fo support
Plaintiffs’ pursuit of their claims and invalidate the pass-through provision would undercut the
PSC’s authority and its critical role in regulating utilities like AT&T Missouri. See State ex rel
Office of Pub.. Counsel v. Pub. Serv. Comm’n of Mo., 938 8.W.2d 339, 344 (Mo. App. 1997)
(“The Commission has considerable discretion in rate setting due to the inherent complexities
involved in the rate setting process. , .. Missouri courts do not set utility rates.”).

4. The Tariff’s pass-through provision extends to back tax payments.

Both the language and the purpose of the pass-through provision in § 17.11 confirm that
it applies equally to back tax payments and prospective tax payments. Under § 17.11, “any
subsequent increase, decrease, imposition or determination of lability for such taxes, fees or
charges as described above shall be applied . . . to the customer’s bill.” Ex. 2 (applying to taxes
“now or hereafter imposed”) (emphasis added). If the rule were otherwise, then the policy
enunciated in West Plains to avoid a state-wide rate increase for all customers based on taxes
paid to a single taxing entity would be undercut. Accord Village of Roselle v. Commonwealth
Edison Co., 859 N.E.2d 1, 11 (I1l. App. Ct. 2006) (analyzing provision in tariff authorizing pass-

through of taxes to apply to back taxes paid as a resulf of an accounting claim because



“underlying the . . . claim is the idea that [the utility] owes unpaid . . . tax™). Cf, Farmland Indus.
v. Kan. Corp. Comm’n, 37 P.3d 640 (Kan. Ct. App. 2001) (tariff’s tax pass-through provision
applied o refunds of already-paid taxes, not just prospective taxes).

Plaintiffs’ argument, logically extended, seeks to penalize AT&T Missouri for scttling
the tax dispute with Missouri municipalities, even though by doing so, AT&T Missouri paid far
less than it would have if it paid—and subsequently ‘passed through—these license taxes all
along. And, the amount AT&T Missouri paid in seftlement was significantly less than the
amount it may have owed in a back-tax judgmenf if it had proceeded to frial against the
municipalities. Compare, e.g., Ex. 7 at {23, Ex. 8 at § 34, & Ex. 9 at § 17 (seeking tax payments
on interstate revenues) with Ex. 10 at 15, Ex. 12 at Exs. 12A at 9-10 & 12B at 2 (excluding
interstate revenues from the tax). Such an illogical result is contradicted by the plain meaning of
the pass-through provision.

5. The Tariffs pass-through provision extends to back tax payments paid
pursuant to settlement agreements.

| Plaintiffs’ First Amended Petition focuses on the fact that AT&T Missouri made the tax -
payments at issue to settle claims for back taxes made by a number of Missouri taxing entities.
But this fact does not change the fundamental nature of these payments as taxes subject to the
mandates of § 17.11. Indeed, the settlement agreements themselves characterized these
payments as “back tax payments” and specifically foresaw that, as a result, the payments would
be passed through to customers. See Ex. 10 at 14, § [LA (“AT&T Missouri and SBC Long
Distance, LLC shall collectively make a Back Tax Payment”); Ex. 12 at Exs. 12A at 8, § ILA

and 12B at 2, 12.° See also County of Suffolk v. dlcorn, 266 F.3d 131, 139 (2d Cir. 2001) (in a

? See also Ex. 10 at 28, § ILC (“The Class Members agree not to challenge the right of
Defendants to pass through to their retail customers all or any part of the sums paid or to be paid
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lawsuit over utility’s settlement affecting its gross receipt taxes, which were passed-through to
consumers, court noted that “all competent lawyers . . . take tax consequences info account
before specifying a settlement amount”). Moreover, the taxing. entitics bound by the Tax
Litigation settlements released their claims for back taxes against AT&T Missouri as part of the
settlement. See Ex. 10 at 37, § VLA; Ex. 12 at Exs. 12A at 20, § IV.A and 12B at 3, 7 6. The
settlement payments were thus accepted as full compensation of AT&T Missouri’s tax liabilities
and clearly fall within the pass-through provision of § 17.11, which mandate that the carrier bill
its customers for any “tax, fee or charge . . . imposed upon the Telephone Company by any
taxing body or authority, whether by statute, ordinance, law or otherwise.” Ex. 2.

6. Plaintiffs’ allegations regarding misrepresentations cannot overcome the bar
of the filed rate doctrine.

Plaintiffs® allegations that AT&T Missouri “fail[ed] to inform the Plaintiffs” of the back-
tax surcharges or “employed misleading statements,” do not shield them from the strict bar of the
filed rate doctrine. First Am. Pet. 99 39, 42. Indeed, courts routinely find that the filed rate
doctrine applies even when a utility is alleged to have misquoted the tariff, or engaged in other
allegedly fraudulent conduct in connection with a tariff charge, See Orscheln Bros., 793 S.W.2d
at 530, Bawer, 958 S.W.2d at 570 (*Courts that have considered the fraud issue almost
unanimously have rejected the notion that there is a fraud exception to the filed rate doctrine,”)
' (intérnal quotations omitted); see also, e.g., Evanns, 229 F.3d at 841(rejecting plaintiff’s “claim
that the defendant carriers had obligations to him beyond those set out in the filed tariffs, i.e.,
that the defendants had a duty to disclose the fact that the . . . assessment was a pass-through

charge, [as] also barred by the filed-rate doctrine™) (emphasis added); Marco Supply Co. v.

to a Class Member under the Business License Tax ordinances and this Settlement Agreement.™);
Ex. 12 at Exs. 12A at 20, § II.C and 12B at 6, § 21.
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AT&T Comme'ns, Inc., 875 F.2d 434, 436 (4th Cir. 1989) (“[A] customer does not have a claim
for relief against a.carrier even if the latter’s representation as to applicable rates is fraudulent.”);
In re USF Litig., 300 F. Supp. 2d at 1143 (barring statutory fraud and money had and received
claims where telephone company allegedly misrepresented a surcharge as a legally required
pass-through by designating it as a tax, because “Plaintiffs cannot claim that they suffered any
legally cognizable injury or were aggrieved by virtue of defendants’ alleged deception because
plaintiffs were legally required to pay the tariff rate™).

B. Plaintiffs Have Failed to Satisfy the Condition Precedent to Count V.,

Count V is premised upon AT&T Missouri’s alleged violation of § 392.350 RSMo.,
which provides in relevant part that if a “telecommunications company shall do . . . any act . . .
declafed to be unlawful . . . [it] shall be liable to the person or corporation affected thereby for all
loss, damage or injury caused thereby or resulting therefrom . . ..” § 392.350 RSMo. Further,
“[a]n action to recover for such loss, damage or injury may be brought in any court of competent
Jurisdiction by any such person or corporation.” /d. A condition precedent to bringing a claim
under this statute, however, is a determination by the PSC that the defendant has committed an
act giving rise to liability under the statute. See Overman v. Sw. Bell Tel. Co., 706 S.W.2d 244,
251 (Mo. App. 1986) (“a final order by the Public Service Commission that an act or omission is
in violation of § 392.200.3, supra, is, however, a condition precedent to filing a statutory action
under § 392.350”); DeMaranville v. Fee Fee Trunk Sewer, Inc., 573 S.W.2d 674, 676 (Mo. App.
1978) (“A circuit court has no jurisdiction to consider the plaintiff’s action for recovery until the
Commission makes its decision regarding the rates and classification. Matters within the
jurisdiction of the Public Service Commission must first be determined by it in every instance
before the courts have jurisdiction to make judgments in the controversy.”). Because Plaintiffs

have failed to plead, and cannot prove, that they obtained a final order of the PSC adjudicating
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the lawiulness of the practices at issue, Plaintiffs have failed to state a claim for relief under §

392.350 RSMo., and summary judgment is appropriate.
V. Conclusion
The filed rate doctrine bars Plaintiffs’ class action claims in Counts I through IV, seeking
damages purportedly arising from back-tax surcharges. Because these back-tax surcharges were
mandated under a tariff imposed by the PSC, this Court should grant summary judgment in favor
of AT&T Missouri as to these claims. This Court should likewise grant summary judgment in

favor of AT&T Missouri with respect to Count V because Plaintiffs have not satisfied the

condition precedent to bringing this cause of action.
Respectfully submitted,
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Kansas City, Missouri 64106

(816) 960-0090 (Telephone)

(816) 960-0041 (Facsimile)
eric.banks@kutakrock.com
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Telephone Company, d/b/a AT&T Missouri
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mail postage prepaid, this 22nd day of October, 2010 to:

John F. Edgar

Anthony E. LaCroix
The Edgar Law Firm
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Kansas City, MO 64105
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IN THE CIRCUIT COURT
OF THE CITY OF ST. LOUS, s JUN 26 2009
STATE OF MISSOURI RIANG V. Fayazs
BICLERK- CIRCur COUR}"I'
— DEPUTY

STATE OF MISSOURI, at the relation and

to the use of the CITY COLLECTORS OF
WELLSTON and WINCHESTER, MISSOURY,
CITY OF UNIVERSITY CITY, MISSQURI;
CITY OF WELLSTON, MISSOURI; and
CITY OF WINCHESTER, MISSOURL:

On behalf of themselves and all
others similarly situated,

Cause No. 044-02645
Plaintiffs, -

Division No. 31

v.

SBC COMMUNICATIONS, INC. n/k/a AT&T,
INC.; SBC LONG DISTANCE INC., fk/a
SBC COMMUNICATIONS SERVICES, INC.;
SOUTHWESTERN BELL TELEPHONE, L.P,,
d/v/a AT&T MISSOURI;

and SBC LONG DISTANCE, LLC:

vvv»»vvwvvwvuvuvvvuvvvv

Defendants,

SETTLEMENT AGREEMENT

This Settlement Agreement is made and entered into, subject to Court approval, as of

June 26, 2009, by and amongst the City of University City, Missouri, the City of Winchester,
Missouri, and the City of Wellston, Missouri (collectively “Plaintiffs"), on behalf of the
Settlement Class (as defined below), and Southwestern Bell Telephone Company d/b/a AT&T
Missouti, ffk/a Southwestern Bell Telephone, L.P., SBC Long Distance, LLC d/b/a AT&T Long
Distance, AT&T Messaging, Inc., AT&T Inc., American Information Technologies Corporation
(Nevada), American Telephone and Telegraph Company, Ameritech Information Industry

Services, Inc., Ameritech Publishing, Inc., Ameritech Services, Inc., AT&T Advanced Solntions,




Inc. {now merged into AT&T Corp.), AT&T Advertising, L.P.,, AT&T Broadband Services
Purchasing and Veasing, LLC, AT&T Capital Holdings International, Inc,, AT&T Capital
Holdings, Inc., AT&T Capital Services, Inc.,, AT&T Communications - East, Inc., AT&T
Communiqations of the Southwest, Inc., AT&T Consulting Solutions, Inc., AT&T Corp., AT&T
Credit Holdings, Inc., AT&T DataComm, Inc.,, AT&T Foundation, AT&T Global Network
Services, LLC, AT&T Govemnment Solutions, Inc., AT&T Information Systems, Inc., AT&T
Labs, Inc., AT&T Management Services, L.P., AT&T Messaging, LLC, AT&T Network
Procurement L.P,, AT&T Operations, Inc., AT&T Services, Inc., AT&T Solutions, Inc., AT&T
Technical Services Company, Inc., AT&T Technologies, Inc,, AT&T Video Services, Inc., Bell
South Long Distance, Inc. d/b/a AT&T Long Distance Service, L.M. Berry & Company,
Missouri Bell Telephone Company, Pacific Bell Telephone Company, Resort WiFi Operating
Corp., SBC Asset Management, Tic., SBC Global Services, Inc., SBC Internet Services, Inc.,
SBC Telecom, Inc., SBC T\ o&;rer Holdings, LLC, SBCSI Purchasing & Leasing Limited
Partnership, SNET of America, Inc. d/b/a AT&T Long Distance East, Southwestern Bell Yellow
Pages, Inc., Southwestern Bell Yellow Pages Resources, Inc., Sterling Commerce (America),
Inc., Sterling Commerce, Inc., SWBT Purchasing & Leasing Limited Partnership, TCG America,
Inc., TCG Kansas City, Inc., TCG St. Louis, Inc., Teleport Communications Group, Inc.,
Wayport, Inc., and YellowPages.com, LLC.

- Notwithstanding anything to the contrary herein, those AT&T Inc. subsidiaries governed
by the wireless settlement agreement in City of University City, et al. v, AT&T Wireless Services,
Ine., et al, Case No. 01 -CC-004454, Circuit Court of St. Louis County, are expressly excluded

from this Settlement Agreement, Their obligations to the Municipalities are not affected or

altered by this Agreement in any respect.



PREAMBLY,

WHEREAS, a dispute has arisen between Plaintiffs and Defendants regarding the
applicability of Plaintiffs’ and other Municipalities’ respective Business License Tax ordinances
1o receipts from certain of Defendants® products and services;

WHEREAS, Plaintiffs claim that Defendants are liable to Plaintiffs and other
Municipalities under their respective Business License Tax ordinances on revenues derived from
Carrier Access (interstate and intrastate), End User Common Line surcharges (“EUCL”), private.
line services (interstate and intrastate), long-distance toll services (interstate and intrastate),
federal and state universa] service fee surcharges ("FUSF” and “SUSF™), and other revenyes
upon which Business License Taxes are not currently being paid by Defendants, and for interest

and/or penalties thereon;

WHEREAS, Defendants have denied and continue to deny any and a}l liability with

products and services;
WHEREAS, Defendants and Plaintiffs and other Municipalities wish to avoid the
€Xpense and uncertainty of continned litigation and desire 1o settle their disputes without further
litigation, including all claims and issues that have been brought or could have been brought in
this Action by or on behalf of Class Members, including by compromising Defendants’ alleged
past tax liability owed to Class Members, and establishing and/or clarifying what taxes
Defendants are to Pay on their future revenues to Class Members, all in accordance with the

terms and conditions set forth in this Settlement Agreement;



WHEREAS, Defendants and Plaintiffs have conducted an investigation and evaluation of
the facts and law relating to the claims in this Action and believe this settlement is fair,
reasonable, adequate, and in the best interests of the Parties, including the Settlement Class, in
light of the continued uncertainty and expense of litigation; and

WHEREAS, after arm’s-length negotiations between counse! for Plaintiffs and the
proposed Settlement Class and counsel for Deféndants, this Settlement Agreement has been
reached,

NOW THEREFORE, it is hereby stipulated and agreed that, in consideration of the
agreements, promises, and covenants set forth in this Settlement Agreement, and subject to
approval of the Court, this Action shalt be fully and finally settled and dismissed with prejudice
and without costs to Defendants except as provided for under the following terms and conditions:
I. DEFINITIONS

As used in this Settlement Agreement and the related documents- attached hereto as
exhibits, the following terms shall have the meanings set forth below:

A, “Action” means the civil action entitled State of Missouri, et al, v. SBC
Communications, Inc,, et al., Cause No. 044-02645, pending in the Circuit Court of the City
of St. Louis, Missouri.

B. “Approved Claim” means a Claim Form determined to be valid in accordance

with Section IV.F, or as resolved in favor of a Claimant pursuant to Sections IV.G. or IV.H

C. “Business License Tax” means any tax, including any fee, charge, or assessment
in the nature of a tax, imposed by a Municipality on any entity which constitutes a
“telephone company,” “exchange telephone company,” “telecommunications company,”

“public utility,” “utility,” or any similar entity or service provider for the privilege of



engaging in the business of providing telephone, cxchange telephone, pﬁblic utility, or any
other type of telecommunications service, and specifically includes any such tax imposed
under §§ 80.090, 92.045, 92,073, 94.1 10, 94.270, or 94.360 RSMo, or under authority
granied in its charter, as well as an occupation license tax, gross receipts tax, franchise tax, or
- similar tax, or any tax “alternative” to any of the foregoing, but shall. not include:
1. Any municipal sales tax; or
2. Any municipal right-of-way nsage fee, including but not limited to any fee imposed
under the authority of a municipality’s police powers under §§ 67.1830 to 67.1846
RSMo; or |
3. Any tax levied for emergency services under §§ 190.292, 190.305, 190.325, 190.335,
or 190.430 RSMo, or any tax authorized by the Missouri General Assembly
hereinafter enacted for C€Mergency services; or
4. Any rent for use éf municipal premises; or
5. Any tax which would otherwise meet the definition of Business License Tax, but
which is imposed solely as a flat amount, and not on the basis of a percentage of gross
receipts.
D. “Carrier Access” means a service provi;led by any Defendant whereby it
originates or terminates long-distance traffic for other telecommunications carriers. It does
not include EUCL, intraLATA toll charges and services, and other surcharges, products and

services that Defendants have agreed to include as g Future Tax Benefit under Section H.A.2

herein,




E. “Claim Form” means the document substantially in the form of Exhibit B to this
Settlement Agreement that must be submitted by each Class Member in order to be eligible
to receive, in settlement, the Back Tax Payment.

F. *Claim Period” means that period of fime commencing on the enhy‘ of the
Preliminary Approval Order and continuing up to aﬁd including the date that is sixty (60)

days after Defendants mail the Notice to Municipalities as set forth in Section II1.C. below,

and by which members of the Settlement Class must mail their Claim Forms (including all

associated documentation) to Defendants and must otherwise meet al] requirements

hereundet to be entitled to the Back Tax Payment.

G, “Class Counsel” means John W, Hoffman and Douglas R, Sprong, Korein

Tillery, LLC, 505 N. Seventh Street, Suite 3600, St. Louis, MO 63101; John F, Mulligan,

Jr., 1600 South Hanley, Suite 101, Richmond Heights, MO 63144; and Howard Paperner,

9322 Manchester Road, St, Louis, MO 63119,

H. “Class Member” or “Class Members” means Plaintiffs and all Municipalities

which fall within the definition of the Settlement Class, set forth herein, and which have not

validly and timely submitted a Request for Exclusion from the Settlement Class,

L “Class Representatives” means the City of University City, Missouri, City of

Winchester, Missouri, and City of Wellston, Missouri.

J. “Court” means the Circuit Court of the City of St. Louis.

K “Defendants” mean (1) Southwestern Bell Telephone Company d/b/a AT&T
Missouri, SBC Long Distance, LLC d/b/a AT&T Long Distance, AT&T Messaging, Inc., AT&T
Inc., American Information Technologies Corporation (Nevada), American Telephone and

Telegraph Company, Ameritech Information Industry Services, Inc., Ameritech Publishing, Inc.,



Ameritech Services, Inc., AT&T Advanced Solutions, Inc. (now merged into AT&T Corp.),
AT&T Advertising, L..P., AT&T Broadband Services Purchasing and Leasing, LLC, AT&T
Capital Holdings International, Inc., AT&T Capital Holdings, Inc., AT&T Capital Services, Inc.,
AT&T Communications - Fast, Inc., AT&T Communications of the Southwest, Inc.,, AT&T
Consulting Solutions, Inc., AT&T Corp., AT&T Credit Holdings, Inc., AT&T DataComm, Inc.,
AT&T Foundation, AT&T Global Network Services, LLC, AT&T Government Solutions, Inc.,
ATET Infoﬁnation Systens, Inc., AT&T Labs, Inc., AT&T Management Services, I.P,, AT&T
Messaging, LLC, AT&T Network Procurement L.P., AT&T Operations, Inc., AT&T Services,
Inc., AT&T Solutions, Inc., AT&T Technical Services Company, Inc,, AT&T ‘Technologies,
Inc., AT&T Video Services, Inc., Bell South Long Distance, Inc, d/b/a AT&T Long Distance
Service, L.M. Berry & Company, Missouri Bell Telephone Company, Pacific Bell Telephone
Company, Resort WiFi Operating Corp., SBC Asset Management, Inc., SBC Global Services,
Inc., SBC Internet Services, Inc., SBC Telecom, Inc., SBC Tower Holdings LLC, SBCSI
Purchasing & Leasing Limited Partnership, SNET of America, Inc. d/b/a AT&T Long Distance
. East, Southwestern Bell Yellow Pages, Inc., Southwestern Bell Yellow Pages Resources, Inc.,
Sterling Commerce (America), Inc,, Sterling Commerce, Inc., SWBT Purchasing & Leasing
Limited Partnership, TCG America, Inc., TCG Kansas City, Inc,, TCG St. Louis, Ine., Teleport
Communications Group, Inc., Wayport, Inc., and YellowPages.com, LLC; (2) all Persons on
whose behalf any of the foregoing entities acted or purported to act; and (3) for each of the
foregoing Persons and entities, each of their present, former, or future officers, directors,
sharcholders, employees, representatives, agents, principals, consultants, contractors, insurers,
accountants, attorneys, partners, members, administrators, legatees, executors, heirs, estates,

successors in interest, or assigns or any other Person or entity with whom any of them is




affiliated or otherwise for whom any of them is responsible at law or in equity. For purposes of
clarification, the term “Defendants” shall not include those AT&T Inc. subsidiaries governed by
the wireless settlement agreement in City of Universiiy City, et al. v. AT&T Wireless Services,
Inc., et al,, Case No. 01-CC-004454, Circuit Court of St, Louis County,

L. “Defendants’ Counsel” means John F, Medler, Jr., AT&T Legal Department,
One AT&T Center, Room 3558, St. Louis, MO 63 101, and Stephen B, Higgins, Amanda J,
Hettinger, Sharon B. Rosenberg, and Ann Ahrens Beck, Thompson Coburn, LLP, One US Bank
Plaza, St. Louis, MO 63101.

M. “Effective Date of Future Tax Benefit(s)” means November 1, 2009,

N. “Effective Date of the Settlement” means the first day by which all of the
following events shall have occurred: (1) the Court has entered the Preliminary Approval Order

as set forth in Section VILC, of this Settlement Agreement; (2) the Court has entered the Order

and Judgment of Dismissal, substantially in the form of Exhjhit D, as set forth in Section VILF.
of this Settlement Agreement; and (3) the Order and Judgment of Dismissal hds become Final as

defined in Section I P, of this Settlement Agreement,

0. “Fee and Expense Application” means that written motion or application by
which Class Counsel requests that the Court award them fees and/or expenses.
P. “Final” with respect to the Order and J udgment of Dismissal (as defined in

Section L.U. of this Settlement Agreement) means the occurrence of al of the following events:

1. This Settlement is approved in all tespects by the Court;
2. The Court has entered the Order and Judgment of Dismissal, or a judgment

substantially in the form of Exhibit D, which has not been reversed, stayed, modified,

or amended; and



3. The time to appeal from the Court’s Order and J udgment of Dismissal under the
Missouri Supreme Court Rules has expired and no appeal or further appeal has been
timely filed, or any appeal has been resolved by the highest court to whxch it was
appealed upholding or affirming the Order and Judgment of Dismissal. An appeal
pertaining solely to an application for or award of atlorneys’ fees, costs, and
cxpenses, shall not in any way delay or preclude the Order and J; udgment of
Dismissal from being Final,

Q. “Final Fairness Hearing” means the hearing at which the Court shall: (1)
dctermme whether to grant ﬁnal approval to this Settlement Agreement; (2) consider any timely
objections to this Settlement and all responses to objections by the Parties; and (3} rule on any
Fee and Expense Application,

R. “Municipality” means any city, town, or village in Missouri entitled by authority
of §§ 80.090, 92.045, 92.073, 94.1 10, 94.279, or 94.360 RSMo, or under authority granted in its
charter, to assess a Business License Tax, and who has in fact enacted an ordinance or adopted a
code assessing 2 Business License Tax prior to June 26, 2009.

S. “Notice” means the notice of class action settfement attached as Exhibit A.

T. “Objection Date” means the postmark date by whic;h members of the Settlement
Class must mail their objections to the Settlement in order for their objections to be considered
by the Court,

U. “Order and Judgment of Dismissal’ means the order, substantially in the form
attached hereto as Exhibit D, in which the Court grants final approval of this Settlement
Agreement and authorizes the entry of a final judgment and dismissal of the Action,

V. “Parties™ means Defendants and the Class Members.



Ww. “Person” or “Persons” means any natural person, firm, corporation,
unincorporated association, partnership, or other form of legal entil.;y or government body,
including its agenfs and representatives.

X. “Preliminary Approval Order” means the order, substantially in the form of
E}_(hibit C hereto, in which the Court grants its preliminary approval to this Settlement
Agreement, approves Plaintiffs as Class Representatives, preliminary approves certification of
the Settlement Class for settlement purposes only, authorizes the dissemination of Notice to
Missouri municipalities, and enjoins members of the Settlement Class from filing any other

actions based upon any of the Released Claims as defined in Section 1Y

Y. “Released Claims” means, without fimitation, any and all claims, actions,
demands, audits, rights, liabilities, complaints, causes of action (including, but not limited to,
claims based on violation of any federal, state, or local law or reguiation, fraud, unjust
enrichment, unpaid taxes, back tax liability, and breach of contract, and claims arising under the
laws of any other jurisdiction that have been or could or might have been alleged by any Class
Member in any form in the United States of America, as part of the present Action, or in any
other action, arbitration, or ﬁroceeding), requests for damages, requests for injunctive reljcf,
disgorgement of monies, requests for declaratory relief, requests for equitable relief of every
nature and description whatsoever, requests for interest, penalties, attorneys’ fees, costs, and
expenses, whether known or unknown, arising out of the claims that were made or that could
have been made against Defendants regarding the alleged failure of Defendants to pay, or the
alleged underpayment by Defendants of, the Class Members’ respective Business License Taxes,
as applied to receipts due before Junc 26,2009, or due after June 26, 2009, with respect to any

receipts earned before June 26, 2009, from services: (1) alleged to be telephone,
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telecommumications, exchange telephone, public utility, and similar services; and/or (2) alleged
to be related to such services, including but not limited to, receipts from Carrier Access
(switched and special, interstate and intrastate), EUCL, private line service (interstate and
intrastate), long-distance tol] {intra LATA and inter LATA, intrastate and interstate), FUSF and
SUSF, all other fees and/or taxes, CallNotes ® voice messaging services, data services,
information services, voice services, Customer Premiscé Equipment (“CPE™), rental or lease of
network elements, wireless aceess, reciprocal compensation, directory and operator services,
operator surcharges, dishonored fees and late fees, trunks, installatioﬁ services, construction
services, repair services, security services, advertising services, call blocking services, vertical
services, call screening'services, adjustments and credits, third-party billing services, charges for
allowing customers to call outside a local area or into a local arca (including, but not limited to,
Outside the Base Rate Area (*OBRA”) charges, Metropolitan Calling Area ("MCA”™) charges,
optional Extended Area Service (“EAS”) charges, and non-optional EAS charges), Voice-over-
Intemet-Protoco! services and calling plans, inside wire and jack maintenance plans, surcharges
for prison inmate cailing, payphone services, Lifeline scrvices, deaf relay services, 1-900
services, call forwarding services, network services, number portability charges and surcharges,
all services billed out of the Defendants” CRIS or CABS databases or similar databases, and
other similar services, Plaintiffs and the other Class Members expressly acknowledge that
“Released Claims” include, and this Settlement Agreement constifutes a release of, any and ai]
claims that a Class Member does not know or suspect to exist in its favor at the time of the
release, which, if known by it, might have affected its settlement with and release of Defendants
or might have affected its decision whether to object or participate in this Settlernent Agreement

Or any portion or aspect of the Settlement Agreement reached by the Parties,
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YA “Releasing Parties” means Plaintiffs and each other Class Member.

AA. “Request for Exclusion” neans a request, made in compliance with the terms
and conditions provided in this Agreement, by a Municipality to opt out of the Settlement Class
as set forth in Section VILD.

BE. “Revenues Derived From Interstate Services” means revenues derived from,
among other items, interstate telephone service and interstate private line service. It does not
include revenues derived from intralLATA interstate telephone service,

CC, “Settlement Agreement,” “Settlement,” or “Agreement” means this Settlement
Agreement, including the attached Exhibits,

DD. “Settlement Clags” means the class certified for settlement purposes only,
pursuant to the Order and Judgment of Dismissal, consisting of ali Municipalities in the State of
Missouri that, on or before J unegl,, 2009, have imposed a Business License Tax, and in which
AT&T Missouri or SBC Long Distance, LLC derived gross receipts from the provision of
telephone, exchange telephone, public utility, or telecommunications services, or related
services. Excluded from the Settlement Clags is the City of Springfield, Missouri.

EE. “Back Tax Payment” means, with respect to each Class Member other than the City
of St. Louis, Missouri, an amount calculated under the formula set forth in Exhibit G.

A schedule of the Back Tax Payment each Class Member ié estimated to receive, to

the extent it has timely and validly submitted a Claim Form, as set forth in Section IV.E,, below,

is attached as Exhibit E, Because the City of St, Louis has previously entered into a settlement
agreement over Business License Taxes, the City of St. Louis will not be entitled to the Back
Tax Payment, although the City of St, Louis, Missouri will be entitled to the Future Tax Benefit

as set forth in Section [LA.D. upon execution of a mutually satisfactory amendment to, or a
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termination of, the settlement agreement entered into between the City of St. Lovis and AT&T
Missouri on September 3, 1998, Because the amount payable under the City of Cape
Girardeau’s ordinance is capped and AT&T Missouri already has paid that amount, the City of
Cape Girardeay will be entitled to the Back Tax Payment only with respect to SBC Long-
Distance, L.L. C » although the City of Cape Girardeau will be entitled to Future Tax Benefits as
provided by this Agreement.

FE.  “Total Back Tax Payment” means $65 million, inclusive of attorneys’ fees, to be
divided among (1) the Class Members which have timely and validly submitted a Claim Form, as
set forth in Section IV.E,, below, (2) St. Louis County, pursuant to a Separate agreement between
St. Louis County and Defendants, and (3) Class Counsel, Any amount that is not paid because a
Municipality validly and timely objects to the Settlement or fails to submit a valid Claim Form as
set forth in Section IV E. below shal] be retained by Defendants, but it shall not serve to reduce
the Back Tax Payment of any Class Member nor the amount of the Agreed Fees nor St. Louis
County’s share of the Total Back Tax Payment under its Scparate settlement agreement. AT&T
M:ssoun and SBC Long Distance LLC shall pay St. Louis County its share of the Total Back
Tax Payment pursuant to a separate agreement between St. Louis County and Defendants.

II. SETTLEMENT CLASS RELIEF
In consideration of a full, complete, and final seftiement of this Action, and in
consideration of dismissal of the Action with prejudice with respect to Defendants and the

Releases and Dismissals in Section VI. below, and subject to the Court’s approval, the Parties

agree to the following:
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A. Class Benefit

1. Back Tex Benefit

AT&T Missouri and SBC Long Distance, LLC shall collectively make a Back Tax
Payment to each Class Member (other than the City of St. Louis, Missouri, which is not entitled
to any Back Tax Payment due to a previous settlement) which has submitted an Approved Claim
Form. Said payment shall be made on or before the later fo occur of: (i) ten (10) days after
submission of the Approved Claim Form and acceptance of this Settlement Agreement; or (ji)
ten (10) days after the Effective Date of this Settlement, Neither AT&T Inc., AT&T Messaging,
Inc., nor any AT&T Ine. subsidiary other than AT&T Missouri and SBC Long Distance, LLC
shall have any obligation fo make Back Tax Payments, Plaintiffs and Class Members agree that
the consideration paid by AT&T Missouri and SBC Long Distance, LLC is sufficient
consideration to support a valid and binding settlement agreement and a full release of back tax
liability for those entities, as well as themselves.

2. Future Tax Benefit

Beginning on the Effective Date of Future Tax Benefits, both AT&T Missouri
and SBC Long Distance, LLC, and any Defendants providing similar services, shall pay, going
forward, to each Clasg Member future Business License Taxes as follows:

a. AT&T Missouri

With respect to AT&T Missouri, the Business License Tax code or ordinance of éach

state sales tax on “telecommunications service™ as that term is used in § 144.010.1(13), as
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resiricted by § 144.030.1 R8Mo; PLUS (iti) revenues as described in section (if) above from any
retail customer which would otherwise be subject to the Missour state sales tax but for an
exemption for such customer from the state sales tax (e.g., not-for-profits under § 144.03 0.2(19)
RSMo). Services subject to the Business License Tax shall include, but not be limited to, FUJSF,
SUSF, intralL ATA toll service, EUCL, and intrastate private line, Services subject to the
Business License Tax shall not include, inter alia, Carrier Access, Revenues Derived From
Interstate Services, except as otherwise provided in subsection c. below (although AT&T
Missouri agrees to pay the Business License Tax on revenyes from intralL ATA interstate
telephone service), Call Notes voice messaging services, and CPE. For purposes of clarification
only, AT&T Missouri acknowledges that it will include receipts from Business License Tax
surcharges in the Business License Tax base.

Howrever, any Class Member whose Business License Tax is limited to a particular type
of customer ~ for example, a business customer only — shall retain such limitation until changed
as provided by law. And, any Class Member whose Business License Tax explicitly exempts a
revenue or service by name that would otherwise qualify as a Future Tax Benefit under this
Agreement shall retain such exemption unti] changed as provided by law, provided that no such
exemption shall apply to ( 1) revenues described in ILA.2.(a)(i) above or (2) EUCL. A listof
such exemptions is attached hereto as Exhibit F, If 2 Class Member listed on Exhibit F as having
an exemption for intrastate toll enacts an ordinance clarifying that the long-distance exclusion in
its current Business License Tax ordinance applies only to interstate long-distance, and includes
a certified copy of this clarifying ordinance with its Claim F orm or if the Class Member is not
required to submit a Claim Form due to a Separate agreement with Defendants, provides a

certified copy of this clarifying ordinance to Defendant no later than Qctober 1, 2009, the
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exemption in Exhibit F as to intrastate tol] shall not apply to said Class Member. ifa Class
Member passes such a clarifying ordinance afier submitting its Claim Form, or if a Class
Member which is not required to submit 2 Claim Form due to a separate agreement with
Defendants passes a clarifying ordinance after October 1, 2009, the exemption in Exhibit F as to
intrastate toll shall cease to apply six months from the date on which the Class Member presents .
AT&T Missouri and SBC Long Distance, LLC with a certified copy of said clarifying ordinance,
b. SBC Long Distance, LLC

With respect to SBC Long Distance, LLC, the Business License Tax code or ordinance of
each Class Member shall be interpreted, beginning on the Effective Date of Future Tax Benefits,
to apply to: (i) revenues from services that are subject to Missour’s state sales tax on
“telecommunications service” as that term is used in § 144.010.1(13) as restricted by § 144.030.1
RSMo; PLUS (ii) revenues as described in section (i) above from any retail customer which
would otherwise be subject to the Missouri state sales tax but for an exemption for such customer
from the state sales tax (e.g., not-for-profits under § 144.030.2(19) RSMo). Services subject to
the Business License Tax shall include, but not be limited to, intrastate long-distance telephone
services. Services subject to the Business License Tax shall not include, inter alia, interstate
long-distance tclephone services, except as otherwise provided in subsection c. below. For
purposes of clarification only, SBC Long Distance, LLC acknowledges that, henceforth, it will
include receipts from Business License Tax surcharges in the Business License Tax base,

However, any Class Member whose Business License Tax is limited to a particular type
of customer — for example, a business customer only — shall retain such limitation until changed
as provided by law. And, any Class Member whose Business License Tax explicitly exempts a

revenue or service by name that would otherwise qualify as a Future Tax Benefit under this
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Agreement shall retain such exemption until changed s provided by law. A list of such
exemptions is attached hereto as Exhibit F, If a Class Member listed on Exhibit F as having an
exemption for inﬁastate toll enacts an ordinance clarifying that the long-distance exclusion in its
current Business License Tax ordinance applies only fo interstate long-distance, and includes a
certified copy of this clarifying ordinance with ts Claim Form, the exemption in Exhibit F as to
intrastate toil shall not apply to said Class Member, If a Class Member passes such a clarifying
ordinance after submitting its Claim Form, the exemption in Exhibit F as to intrastate tol] shall
cease 1o apply six months from the date on which the Class Member presents AT&T Missou;i
and SBC Long Distance, LLC with a certified copy of said clarifying ordinance.
¢. Bundled and Packaged Telephone Services

In the event Defendants, individually or collectively, receive revenues from bundled or
packaged telephone services, whether intrastate or interstate, and such telephone services are not
separately accounted for on an end-user’s bill, Defendant(s) shall pay future Business License
Taxes on such bundled and packaged telephone services consistent with 12 Mo. CSR 10-
3.188(7) or any successor regulation.

d. Reservation of Rights

Notwithstanding anything to the contrary herein, the Parties agree all Class Members
retain the right to audit and inspect the books and records of AT&T Missouri, SBC Long
Distance, LLC, and any other Defendant entity to ensure compliance with this Agreement, and
they do not waive or abrogate any‘ right(s) they possess under their respective codes or
ordinances. In the event a Class Member has reason to question compliance with this
Agreement, and in particular to question whether a service is taxable pursuant to

§ 144.010.1(13), as restricted by § 144.030.1 RSMo, the Parties agree the Class Member reserves
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all fegal and equitable rights, including, but not limited to, the right to institute legal proceedings

to enforce compliance with this Agreement,
e. Hancock Amendment
Nothing in this Settlement Agreement is intended to broaden any pre-existing Business
License Tax base in violation of the Hancock Amendment to the Missouri Constitution.
S Rates
Defendants agree to pay future Business License Taxes at the rates specified within each

Class Member’s Business License Tax code or ordinance, unless and until there is a change in

law as specified in subsection g. below.

g Change of Law

(i) Change of Law Altering Defendants’ Future Obligations

The obligations of Defendants shall continue with respect to each Class Member unless
and until: (1) a court or administrative or regulatory body of competent jurisdiction determines,
or a Class Member specifies in writing after the date of execution of this Agreement, that such
Class Member’s Business License Tax does not apply to any or all of the subject services or
gross receipts derived ﬂtéreﬁ*om, and such determination is not subject to further appeal or the
time fo appeal has expired and no appeal or further appeal has been timely filed; (2) the Missouri
General Assembly or other legislative body enacts constitutional legislation removing the
authority of such Class Member to impose a Business License Tax to any or all of the subject
| services or gross receipts derived therefrom, and such legislation is in effect; (3) the Missouri

Department of Revenue issues a final ruling that any service taxable pursuant to Sections

I1.A.2..(ii} and b.(i) of this Agreement is no longer subject to the state sales tax; or (4) any other

constitutional change in law, including a change in the Class Member’s Business License Tax
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ordinance, occurs that affects the obligations of Defeﬁdants under this Section, in which case, the
remaining obligations shall be consistent with such determination, legislation, or change.
Defendants shall not, in the case of any judgment, legislation, or other change of law as referred
to above, be entitled to recover any sums paid which became due and owing prior to the finality
of such judgment or effective date of such legislation or other change of law.

(if) Change of Code or Ordinance

Nothing in this Settlement Agreement shall serve fo restrict any Class Member from

amending its ordinance or code in the future, in accordance with law, to tax or exclude from
faxation any product or service covered by this Settlement Agreement. In the event a Class
Member seeks to amend its ordinance or code to expand its municipal tax base, thé Parties agree
the Defendants reserve all legal and equitable rights, including, but not limited to, the right to
institute legal proceedings to challenge the legality, application or enforcement of the
amendment,

(iii) Change of Law for One City Applies to All Cities

In the avent of:

(1) a settlement of or a final non-appealable judgment in City of Springfield v. Cingular

Wireless LLC, et al., cause no, 04-CV-4099, currently pending in the U.S. District Court

for the Western District of Missouri, at any time, or
(2) a settlement of or a final non-appealable judgment in another case within five years
of the Effective Date of the Settlement, or
(3) a legislative change within five years of the Effective Date of the Settlement,
and pursuant to which Defendants, individually or collectively, voluntarily or involuntarily, pay

a Business License Tax to a Municipality in the future, and include or are required to include
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receipts from a product or service excluded from this Settlement, then Defendants agree to treat
all Class Members with substantially similar ordinances the same as the Municipality being paid
and to pay taxes to all Class Members with substantially similar ordinances on the same
receipt(s), at then-existing rates, if such Class Member has satisfied the preconditions set forth in -

Section ILB.2., unless such receipts are specifically and expressly excluded from taxation by

such Ciass Member’s Business License Tax ordinance. No Class Member shall, in case of any
settlement, final non-appealable judgment, or legislative change referred to above, be entitled to
recover back taxes on receipts from a product or service excluded from this Settlement earned
prior to the finality of such settlement, non-appealable Jjudgment, or legislative thange.

Should a Class Member have reason to question Defendants’ compliance with this
provision, and in particular to question whether its ordinance is substantially similar to the
ordinance of the Municipality being paid, the Parties agree the Class Member reserves all legal
and equitable rights, including, but not limited to, the right to institute legal proceedings to
enforce compliance with this provision. In the event enforcement action is taken, Defendants
agree not o raise, assert, or seek Class Member compliance with § 71.675 RSMo (class action
bar) and agree that § 71.675 RSMo shall not serve to restrict the method or manner of
enforcement of this provision. Further, in the event it is determined that Defendants have
breached this provision, either individually or collectively, then balck taxes shall accrue and be
payable from the date of the settlement, final non-appealable Jjudgment, or legislative change.

Likewise, each Defendant, either individually or collectively, reserves all legal and
equitable rights, including, but not limited to, the right to institute legal proceedings should it
have reason to question whether any Class Member is entitled to payment pursuant to this

provision, Further, the Parties agree that nothing in this paragraph shall serve to preclude a Class
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Member from amending its Business License Tax code ot ordinance in the future, as provided by
law, 50 as to clarify or conform its code or ordinance to reflect any change in law.

The Parties agree that the promises and commitments contained in this section are vital
provisions going to the very substance or root of the Settlement and that a failure or breach of
such promises and cammitments would constitute a material breach of this Settlement
Agreement. In said event, each Class Member and each Defendant, either individually or
collectively, would be entitled to all remedies available at law or in equity for such a material
breach, including, but not limited to, rescission of this Seitlement Agreement.

Similarly, in the event oft

(1) a final, contested', non-appealable judgment in the case of City of Springfield

Y. Cingular Wireless LLC,_ et al., cause no. 04-CV-4099, currently pending in the

U.8. District Court for the Western District of Missouri, at any time, or

(2) alegislative change within five (5) years of the Effective Date of the

Settlcmegt,
and pursuant fo which Defendants, individually or collectively, are relieved from paying, or are

+ determined not to owe, Business License Taxes on receipts from a product or seivice that is

specifically included within this Settlement, then Defendants may treat all Class Members with
ordinances substantially similar to Springfield’s ordinance the same, or conform its payments to
the legislative change, as the case may be, and may refrain fiom paying Business License Taxes
to all such Class Members on the same receipts, unless such receipts are specifically and
expressly included in the tax base by the Class Member’s Business License Tax ordinance and

otherwise authorized by law.

! The term “contested,” as used in this provision, is meant to exclude a settiement, consent
Jjudgment, consent decree, negotiated compromise, friendly suit, or similar resolution.
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This provision (iii) shall not apply in the event Defendants’ payment of a Business
License Tax to any Municipality on revenues in addition to those listed in this Settlement
Agreement is the result of any Municipality expanding the scope of its Business License Tax
base through a legjslative change or as otherwise authorized by law.

(iv) Separate Agreements with Class Members

If, before or after the Effective Date of this Agreement, Defendants, individually or
collectively, enter into a written agreement with a representative of a Class Member that is
enforceable by such Class Member and which serves to reduce the taxability of any service, fee,
or product, or gross receipts detived therefrom, then such agreement shall supersede this
Settlerent Agreement, but only to the extent applicable, and Defendants shall pay such Class
Member Business License Taxes pursuant to that separate written agreement, Such separate
. Written agreement shall be binding on the parties to that agreement only, and shall not impact
Defendants’ Business License Tax payment(s) or obligation(s) to any other Class Member under
this Agreement, notwithstanding the provisions of Section 1LA.2.g.(ii),

However, if Defendants, individually or collectively, enter into a written agreement with
a Class Member or a representative of z Class Member that is enforceable by such Class Member
within five (5) years of the date of execution of this Agreement, and such agreement includes
terms that are materially more favorable to the Class Member than 1o other Clags Members, then
Defendants shall promptly notify all Class Members of such agreement, and the other Class
Members shall, at their discretion, have the right to amend this Agreement to take advantage of
such more favorable terms, This provision shall only apply in the event any Class Member
enters info an agreement with a Defendant that allows or requires such Defendant to pay

prospective Business License Taxes without regard to exemption(s) or exchusion(s), or on
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materially more favorable teims than those being paid by Defendants under this Agreement,?
In such case, Defendanis shall on a going forward basis pay Business License Taxes to all
similarly situated Class Members {except for those who instruct otherwise) at the same rate
and/or on the same terms as those applicable to the Class Member(s) who reached the
agreement(s).
h. New Products and Services
In the future, Defendants, individually or collectively, may develop new products and
services. If they are taxable pursuant to Section IT A.2., above, and in particular pursuant to
§ 144.010.1(13), as restricted by § 144.030.1 RSMo, then Defendants agree to include such
products and services in the Business License Tax base and to pay Business License Taxes
thereon to Class Members, In the event a Class Member has reason to question compliance with
this provision, and in particular to question whether a. product or service is taxable pursuant to §
144.010.1(13) RSMo, as restricted by § 144.030.1 RSMo, the Parties agree the Class Member
reserves all legal and equitable rights, including, but not limited to, the right to institute legal
' proceedings to enforce compliance with this provision, :
3. No Lobbying Missouﬁ General Assembly ' i
Defendants agree that, for a period of five (5) years from the date of execution of thig |
Agreement, they will not seek or support legislation in the Missouri General Assembly that
would (a) cap or reduce the Business License Taxes subject to this Settlement Agreement, {b)

interfere with or reduce Class Members’ rights under Sections ILA.2.g (i) and (iii), or {c)

exclude from the Business License Tax base sources of revernue agreed in this Settlement

? For purposes of clarification, this provision shall not apply in the event that Defendants,
individually or collectively, agree to pay any Class Member's attorney on more favorabie or
different terms, and/ or agree to permit 2 Class Member to undergo a different claims process

than is outlined herein.
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Agreement to be included within the tax base. Nothing in this Section shall preclude Defendants
from opposing any proposal to increase the rate or broaden the scope of @ Municipality’s
Business License Tax. The Parties agree that the promises and commitments by Defendants
contained in this Section are vital provisions going to the very substance or root of the Settlement
and that failure or bréach of such promises or commitments would constitute a material breach of
this Settlement Agreement, entitling the Class Members to ail remedies available at law or equity
for such a material breach, including but not limited to rescission of this Agreement,

4. Interim Prospective Tax Pazr_nents

Any payments of Business License Taxes by AT&T Missouri made before the Effectjve
Date of Future Tax Benefits shall be made in the same manner and on the same sources of

revenue as AT&T Missouri has always made such payments. The obligation of SBC Long

Distance, LLC to make any future tax payments shall not arise until the Effective Date of Future _

Tax Benefits. Neither Defendant shall have any liability to any Class Member, other than the
obligations set forth in this Settlement Agreement, for any future tax payments until the Effective
Date of Future Tax Benefits,

Any Business License Tax payment made by Defendants on or after the Effective Date of
Future Tax Benefits, but before the Effective Date of the Settlement, to the extent identified by
Defendants with such payment as incremental payments pursuant to Sections I1.A.2.(a)(ii) and
(iii) and I1.A.2.(b) (each an “Interim Prospective Tax Payment™), shall be deemed to be made
under protest within the meaning of § 139.031 RSMo, and to the tax collector of the
Municipality, whether or not so designated by Defendants, with the grounds for the protest
(which shal! be deemed to accompany the payment in the form of a written protest statement)

being those grounds set forth in Defendants® answer in the Action and such other grounds as
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Defendants may designate in writing on or before the filing of any petition for refund of such
payment. Each Class Member receiving an Interim Prospective Tax Payment agrees to segregate
and hold those funds in a separate, interest-bearing bank account in accordance with § 139.031.2
RSMo, until disposition as provided herein. Upon the Effective Date of the Seitlement, such
funds shall be deemed releasedvto each Class Member, free and clear of all claims, liens and
encumbrances under § 139.031 RSMo, and this Agreement. In the event that the Setilement
Agreement is nuilified as set forth below in Section IX.L., Defendants may, within ninefy (90)
days following the date of such event, file an action to perfect their refund claim(s) for such
funds in accordance with § 139.031 RSMo, and, notwithstanding any provision of law to the
contrary, the statute of limitations as to such claim shall be tolled up fo and inchuding the date
that is ninety (90) days after the date that the Settlement Agreement is nullified.
Notwithstanding any provision of this Section ILA.4, to the contrary, Defendants may make
Interim Prospective Tax Payments under protest until the Effective Date of Settlement and/or
may file tax protest litigation with respect to the Interim Prospective Tax Payments and
otherwise perfect their protests with respect (o the subject payments pending the occurrence of
the Effective Date of Settlement. Such cases shall be (i) promptly dismissed in the event of the
dccurrence of the Effective Date of Settlement, or (i) prosecuted in the discretion of Defendants
in the event this Settlement Agreement is nullified pursuant to Section IX.],. below.

B. Most Favered Nation—Other Landline Providers Treated the Same

With respect to each Class Member provision 2. set forth below shall apply. With respect fo
each Class Member whose Back Tax Payment is equal to or greater than $2,500 (and the City of
St Louis should it be entitled to a Future Tax Benefit as set forth in Section LEE.), provisions 1.,

3., and 4. set forth below shali also apply.
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1, Non-Discrimination: Reasonable Efforts to Enforce

Class Members agree not to unconstitutionally discriminate among landiine telephone
providers, and to treat similarly-situated providers similarly. Accordingly, Class Members agree
to use reasonable efforts to enforce their Business License Taxes in a similar way with respect to
similarly-situated Jandline telephone providers, and 1o treat as taxable the same or similar
Tevenue sources of such other landline providers as are taxable under this Agreement. Class
Members further agree to take reasonable tax enforcement actions 1o ensure that all similarly-
situated landline providers pay a Business Licensc Tax in the same manner as Defendants are
required to do so.

In the event a Class Member breaches this pmvfsion, each Defendant agrees that its
remedy shall be limited to specific performance only.

2, Disclosures by Landline Providers

If any Class Member seeks to enforce any of the rights guatanteed by Section II.A.2 pfiii)

of this Agreement, said Class Member, 23 a pre-condition of enforcing its rights under such
Section, shall present proof to Defendants that it has, as part of its reasonable efforts under

Section I1. B. 1., adopted a rule requiring (in whatever manner or procedure authorized by

statute, ordinance, city charter, or otherwise) all similarly-situated landline providers within the
Class Member to file, at least once each year, a verified statement disclosing the revenue streams
on which it pays or does not pay the municipality’s Business License Tax. The revenue streams
contained in such statement shall include, at minimum, substantially the folliowing: FUSF, SUSF,
intraLATA toll service, EUCL, intfastate long distance, fixed VoIP, and intrastate private line

service, as well as any additional items the Class Member contends are taxable as a result of the

application of Section IL.A,2 a(iii),
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3. More Favorable Settlements
If any Class Member that is bound by the terms of this Settlement Agreement settles

claims regarding the alleged failure of another similarly-situated landline provider to pay
Business License Taxes, and such settlement includes terms that are materially more favorable to
the other provider than those set forth herein, such Class Member shall promptly notify
Defendants of such agreement, and Defendants shall, at their discretion, have the right to amend
this Agreement to take advantage of such more favorable terms with regard to the Class
Member(s) who have reached such other settlement.

In the event a Class Member breaches this provision, Defendants agree they shall not be

entitled to recover any sums paid which became due and owing prior to the date or occurrence of

said breach.

With regard to Defendants’ payment of Future Tax Benefits pursuant to Section I1.A.2.
above, this provision shall apply in the event any Class Member cnters into an Agreement with
another similarly-situated landline provider that allows such provider to pay prospective
Business License Taxes on more favorable terms than those being paid by Defendants within
five (5) years of the date of execution of this Agreement. In such case, Defendants shall be
entitled on a going forward basis to pay Bustess License Taxes on the same terms as those
applicable to such other provider. However, nothing in this section shall be construed to apply to
another provider’s payment of back Business License Taxes, or in any way affect Defendants’
obligations to pay Back Tax Benefits under Section ILA.1. of this Agreement.

4, Specific Exemiptions for Certain Landline Carriers

Notwithstanding anything to the contrary contained herein, Defendants agree that this

Section B. (Most Favored Nation) shall not encompass any landline telephone provider while in
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bankruptcy, nor shall the treatment of any landline telephone provider while in bankruptcy,
either through action or inaction, serve to impose any obligations upon Class Members under this

provision. For purposes of clarification, the terms “landline telephone provider” or “landline

provider,” as used in this Section B., do not include any company while in bankruptcy or any
company having a market share of 10% or less as measured by the receipts subject to the Class
Membet’s Business License Tax base.

C. Pass Through

The Class Members agree not to challenge the right of Defendants to pass through to their
retail customers all or any part of the sums paid or to be paid to a Class Member under the
Business License Tax ordinances and this Settlement Agreement,

IILNOTICE OF CLASS ACTION SETTLEMENT
Notice of the Settlement shall be provided to all Missouri municipalities as follows:
A.  Notified Municipalities

Defendants shall send the Notice fo every municipality in Missouri via first-class mail,
addressed using reasonably available information and sources. Class Counsel will assist
Defendants in identifying the name and address for each such municipality,

B. Amount of Back Tax Payment

Attached as Exhibit E is the calculation of the Back Tax Payment each Class Member is

estimated to receive, assuming it has timely and validly submitted a Claim Form, as set forth in

Section IV.E, below. These calculations have been reviewed and agreed upon by Class Counsel

and Defendants, but they are subject to adjustment if Defendants approve an adjustment {o the
calculations pursuant to a Class Member's appeal to Defendants under Section I'V.H. or

otherwise. Prior to the mailing of the Notice, Class Counsel and the respective Class Member
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may make inquiries of Defendanis regarding the calculations of each Class Member’s Back
 License Tax payment, and Defendants agree to respond to such inquiries in a timely manner and
to confer in good faith to resolve any disputes concerning the amount of the Back License Tax
payment,
C. Notice
Within twenty (20) days after the entry of tﬁe Preliminary Approval Order, and in
accordance with the timetsble established under the Prcliminaiy Approval Order, Defendants
shall mail the Notice together with a Claim Foﬁn, in the form attached hereto ag Exhibit B, to

each municipality as deseribed in Section HLA. above, The Notice shall inform the

municipalities of the conditional certification of the Settlement Class and the general terms of the
Settlement Agreement, advise of the maneer in which to opt out or object to the Settlement, and
state the date and time of the Final Faimess Heanng The Notice to each municipality shall also
contain the calculation of the municipality’s estimated share of the amount {o be distributed
pursuant to the Settlement, assuming the municipality submits a valid and timely Claim Form.
Because the formula for calculating the Back Tax Payment depends on the calculations of each
Class Member’s 2008 Business i,icense Tax payment, it is possible that a municipality’s share of
the amount to be distributed pursuant to the Settlement may change if the Defendants approve an

adjustment to the calculations pursuant to a Class Member’s appeal to Defendants under Section

IV.H. or otherwise,

D. Website
Pmmptly after entry of the Pre] iminary Approval Order, and in accordance with the
timetable established under the Preliminary Apprbvaf Order, Class Counsel shall Ppost or cause to

have posted the Settlement Agreement and template Notice and Claim Form and a Frequently
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Asked Questions and Answers section on the Internet website of the Missouri Municipal League
(www.mocities.com), said posting to be maintained from the first date of publication through the
end of the Claim Period.

E. Best Notice Practicable

Compliance with the procedures described in this Section 111 is the best notice practicable
under the circumstances and shall constitute due and sufficient notice to municipalities of the
pendency of the Action, certification of the Settlement Class, the terms of the Setflement
Agreement, and the Final Fairness Hearing, and shall satisfy the requirements of the Missouri
Supreme Court Rules, the Constitution of the State of Missouri, the United States Constitution,

- and any other applicable law. This Settlement Agreement shall be binding even on
municipalities not receiving the Notice,
IV. DISTRIBUTION OF SETTLEMENT CLASS RELIEF

A, Settlement Administration

Class Counse! or t11e1;r designated agent(s) will cooperate to assist Defendants in performing
all duties required of them pursuant to this Settlement Agreement, including, but not limited to,
approving or rejecting Claim Forms; determining which Municipalities have filed valid and
timely Claim Forms; and mailing checks, all as described below, Additionally, Defendants will
be obligated to bring to the Court’s attention for resolution any disputes that arise in the course
of the settlement administration process and cannot be resolved by agreement between
Defendants and Class Counsel,

B. Report on Requests for Exclusion

Within five (5) days of the fast postmark date on which a Municipality shail be permitted

to submit a Claim Form to be eligible for a Back Tax Payment, Defendants shall prepare and
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file with the Court, after consultation with Class Counsel, a report identifying each Municipality
which has mailed a Request for Exclusion. With respect to any Municipalities which do not
submit a valid and timely Claim Form, such Municipalities will not be entitled to receive any

Back Tax Payment,

C. Report on Members of the Settlement Class Ineligible To Receive Settlement Class
Relief

Within five {5) days of the last postmark date on which a Municipality shall be permitted to
submit a Claim Form or to resubmit a Claim Form as described herein, Defendants shall prepare
and deliver to Class Counsel a report identifying all such Municipalities as well as those
municipalities deemed by Defendants to be ineligible to receive the Back Tax Benefit under
Section ILA.1. on account of any deficiency in their Claim Forms,

D. Acceptance of Settlement Agrecment
Each Class Member, in order to be entitled to the Back Tax Payment, must, within the
Claim Period, take all actions necessary to make this Settlement Agreement enforceable against

such Class Member in accordance with Missouri law as well as local ordinances and enabling

authority.

E. Claim Form

In order for a Class Member to receive the Back Tax Payment pursuant to Section [LA.1.
of this Settlement Agreement, it must complete, sign and submit to Defendants by mail a hard

copy of a Claim Form to the address specified on the Claim Form. The Claim Form will require

the Class Member to provide the following:

1. the name, address and telephone number of the Class Member’s duly
authorized representative(s), to whom all inquiries regarding the Claim

Form and Business License Tax may be directed;
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2. only if the Back Tax Payment for the Class Member is list;:d as §0
or Exhibit E, a certified copy of the ordinances or municipal code
provisions imposing the Business License Tax pursuant to which Class
Member believes it is entitled to a Back Tax Payment;

3. acertified copy of an ordinance enacted by the Class Member
accepting all terms and provisions of this Seitlement Agreement or, if
the Class Member chooses to effect its acceptance of all terms and
conditions of this Settlement Agreement by another accepted, legally
binding method, copies of an acknowledgment that the Class Member
agrees to be bound by the terms of this Settlement Agreement if
approved by the Court, which acknowledgment shall describe the
method used to accept this Setflement Agreement and shall be
accompanied by an opinion of counsel, addressed to Defendants, that
the Settlement Agreement, if approved by the Court, is a binding
obligation of the Class Member; and

4. the name and address to which the Back Tax Payment shall be made
and mailed,

The person submitting thé Claim Form must certify that (i) the information contained in
and submitted with the Claim Form is complete and accurate to the best of his/her and the Class
Member’s knowledge, after due inquiry; (ii) he/she is authorized to submit the Claim Form on
behalf of the Class Member and to make the attendant representations on behalf of the Class

Member; (iii) the Class Member agrees to be bound by the terms of this Settlement Agreement if
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approved by the Court; and (iv) prior to submitting the Claim Form, the Class Member has taken
all actions necessary for this Settlement Agrcement to be enforceable against the Class Member,

All completed Claim Forms and required supporting documents must be mailed to
the address designated by Defendants. The postmark deadline for submitiing the Claim Form
will be sixty (60) days from the date of the mailing of the Claim Form to the Class Member,
ﬁnless an extension is agreed to by Defendants’ Counsel and Class Counsel or permitted by the

Court.

Subject to Section IV.H. below, submission of a Claim Form shall be deemed
acceptance by the Class Member of Defendants’® calculation of the Back Tax Payment as
adequate consideration for the Released Claims and setflement of any back tax liability as set
forth in this Settlement Agreement and such amounts shall not be open to further audit or
dispute.

F. Approval and Rejection of Claim Forms

Defendants shall determine whether a Claim Form is valid based solely upon the
responses provided to the questions set forth on the Claim Form, the documents provided with
the Claim Form, and the postmatked date that the Claim Form is subinitted. To be valid, a Claim
Form must: (1) be fully completed, as set forth in Section IV.E.; (2) be certified by a duly
authorized representative of the Class Member, as set forth in Section IV.E.; and (3) be timely
mailed to Defendants. If Defendants reject a Claim Form, Defendants shall within thirty (30)
days of receipt notify Class Counsel and the Class Member submitting the Claim Form of the

rejection and the reasons for rejection in writing, as well as the procedure for challenging the

rejection.

G. Procedures for Challenging Rejection of Claim Forms
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Subject to Section IV.H., which provides the sole basis for a Class Member to challenge

the amount of the Back Tax Payment, a Class Member that was notified by Defendants that its
Claim Form was rejected pursuant to the preceding Section shall have the right to challenge the
rejection under this Section IV.G. Such Class Member shall be permitted a period of thirty (30)
days from the date of the mailing of the notice of rejection in which either to (a) resubmit the
Claim Form to Defendants with any missing information necessary for the Claim Form to be
approved, or (b} notify Defendants of its challenge to the rejection. Upon such notification,
Defendants promptly shall notify Class Counsel, who then shall have the obligation to meet and
confer with Defendants and representatives of the Class Member in question in an attempt
consensually to resolve the challenge. Failing consensual resolution, Defendants shall notify the
challenging Class Member that it may, within ten (10) days of receipt of such notice, present the

challenge through its counsel to the Court; provided, however, that any dispute regarding the

amount of the Back Tax Payment shall be handled pursuant to Section IV, H., and not pursuant to
this Section IV.G. A claim by a municipality disputing a zero Back Tax Payment shall be
reviewed under this paragraph rather than under Section IV.HL

H. Disputes as to Amount of Back Tax Payment

In the event a Class Member disagrees with the Back Tax Payment set fel:th on Exhibit E,
Such Class Member shall submit with its Claim Form a detailed explanation as to why it believes
the Back Tax Payment was incorrectly calculated, In the event that Defendants disagree with
such a Class Member’s contention, Defendants shall meet and confer in good faith with Class
Counsel and representatives of the Class Member in question in an effort to resolve the issue, I,
despite such consultation, the Class Member and Defendants cannot agree on the Back Tax

Payment, the figures contained in Exhibit E shall be the amount used to calculate the Class
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Member’s Back Tax Payment which such Class Member shall be entitled to receive pursuant to
the Settlement, subject to the Municipality’s right to opt out of the Settlement, which opt-out
deadline shall be extended for such Municipality only for‘a period of thirty (30) days to resolve
disputes related solely to the amount of the Back Tax Payment. Such right to opt out shall be the
sole remedy of such Municipality, and the disagreement as to the amount of the Back Tax
Payment shall not be subject to challenge or appeal pursuant to Section IV.G. or otherwise,
L Payment and Processing of Approved Claims
Approved claims will be paid either by a check that is mailed on or before the date

specified in Section [L.A. 1., or by a wire transfer, as specified on the Municipality’s Claim Form.

V. PAYMENT OF ATTORNEYS’ FEES AND EXPENSES AND SETTLEMENT COSTS
Attorneys’ fees and expenses and setflement costs shall be paid as follows:
A. Costs of Notice
Defendants shall be responsible for providing notice of the proposed Seitlement to the
municipalities as provided herein, including costs of identifying members of the Settlement
Class, costs of printing the Notice, and costs of mailing the Notice, and shall be responsible for
printing the Notice, Claim Forms, and other necessary documents. If, for any reason, the .
Effective Date of the Settlement does not oceur, then the costs of providing notice to the
municipalities that are incurred by Defendants shall nevertheless be borne by Defendanits,
B. Costs of Administering Seftlement
Defendants shall bear all reasonable costs of administering the Settlement and the cost of
printing and mailing any checks to be issued as part of the Settlement, If, for any reason, the
Effective Date of the Settlement does not occur, then the costs of administering the Setilement

that are incurred by Defendants shall nevertheless be borne by Defendants.
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C. Attorneys’ Fees, Expenses, and Attorneys’ Liens

Class Counsel will make a Fee and Expense Application to be heard in connection with
the Final Faimess Hearing, requesting that the Court award attorneys’ fees, costs and expenses in
the amount of Sixteen Million Two Hundred Fifty Thousand Dollars ($16,250,000) (collectively,
the “Agreed Fees”), which shall be paid by Defendants out of the $65 million settlement fund.
Defendants agree not to oppose such request in an amount up to the Agreed Fees. Defendants
shall pay the lesser of (i) the amount of fees awarded by the Court, or (ii) the Agreed Fees,
within ten (10) days of the Effective Date of the Settlement. Upon full payment of such fees,
Class Counsel shall be deemed to release and discharge Defendants from and against any and al}
attorneys’ liens they may have on any and all sums paid to or for the benefit of each Class
Member hereunder, including without {imitation any attorneys’ lien pursuant to §§ 484,130 and
484,140 RSMo.

D. Severability of Attorncys’ Fees and Expenses

The Parties agree that the rulings of the Court regarding the amount of attorneys’ fees
and expenses, and any claim or dispute relating thereto, will be considered by the Court
separaiely from the remaining matters to be considered at the Final Fairness Hearing as provided
for in this Settlement Agreement, Any order or proceedings relating to the amount of attorneys’
fees or expenses, and any appeal from any order related thereto, shall not operate to terminate or
cancel the Settlement Agreement, affect the Releases provided for in the Settlement Agreement,

or affect whether the Order and Judgment of Dismissal is Final.
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VL. RELEASES AND DISMISSALS

In order to effectuate the Parties’ desire fo fully, finally and forever setile, compromise,
and discharge all disputes arising ﬁ'orﬁ or related to the Action by way of compromise rather than
by way of further litigation, the Releasing Parties and Defendants agree as follows:

A. Release by Releasing Parties

Upon the Effective Date of the Settlement, the Reiéasing Parties shall be. deemed to have,
and by operation of the Order and Judgment of Dismissal shall have, fully, finally, and forever
released, relinguished, and discharged the Released Claims, as defined in Section I.Y. Further,
upon the Effective Date of the Settlement and to the fullest extent permitted by law, Plaintiffs
and each of the Class Members shall be barred and estopped from commencing, prosecuting, or
participating in, cither directly, indirectly, representative]f, as a member of or on behalf of the
general public, or in any capacity, any recovery in any actjon in this or any other forum (other

than participation in the Settlement as provided herein) in which any of the Released Claims are

asserted,

B. Release by Defendants

Upon the Effective Date of the Settlement, Defendants shall be deemed to have, and by
operation of the Order and Judgment of Dismissal shall have, fully, finally, and forever released,
relinquished, and discharged Plaintiffs, the Class Members and Class Counsel, from all claims
arising out of, in any way relating to, or in connection with the institution, prosecution, assertion,
settlement, or resolution of the Action or the Released Claims. In any firture dispute relating to
Defendants’ payment of Business License Taxes, Defendants shall not raise any claims or
defenses relating to the enactment or validity of the Class Members’ Business License Tax codes

or ordinances in the form existing as of the Effective Date of this Settlement Agreement or the
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applicability of those codes or ordinances to the revenue streams deemed included within the
Business License Tax base under this Settlement Agteement.
C. Preclusive Effect

On the Effective Date of the Settlement, Plaintiffs and each and every Class Member
shall be bound by this Settlement Agreement and shall have recourse exclusively to the benefits,
rights and remedies provided hereunder, No other action, demand, suit or other claim may be
pursued against Defendants with respect to the Released Clairn§ by the Releasing Parties. The
Parties acknowledge and agree that Defendants’ agreement to pay the Back Tax Payment to each
Class Member which submits a valid and timely Claim Form and the Future Tax Benefit with
respect to each Class Member, as well as the attorneys’ fees provided herein, is based on each
such Class Member's rebresentation that it has the authority to enter into, and will be bound by,
this Settlement Agreement, The Parties further acknowledge and agree that, in the event a court
of competent jurisdiction declares that this Settlement Agreement is unenforceable against, or
can be voided or rescinded by, any Class Member, it would be unjust and inequitable for such
Class Member to retain the consideration paid by Defendants hereunder, yet reinstitute any legal
proceeding against Defendants with respect to the matters released herein. Notwithstanding
anything to the contrary contained herein or provided under applicable law (including without
limitation, to the extent applicable, § 432.070 RSMo), the dismissal with prejudice of the Action
as set forth herein shall be res judicata and shall bar the re-filing of any and all Rcleésed Claims
that were or could have been brought by the Class Members. In addition, in the event that,
despite the provisions of this Settlement Agreement, any Releasing Party is permitted in the
future to pursue any claim that is or was a Released Claim under this Agreement, such Releasing

Party shali forfeit and return to Defendants, prior to proceeding with any such claim, any Back
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Tax Payment received from Defendants pursuant to this Agreement. For avoidance of doubt, the
provisions of this Section shall be severable from the remaining provisions of this Setilement
Agreement, and the Parties acknowledge and agree that the consideration given by Defendants
under this Settlement Agreement constitutes fair and adequate consideration for the releases by
the Class Members hereunder, and for the obligations of the Class Members and Class Counsel
under this Section and the remaining Sections of this Settlement Agreement.

D. Mistake

In entering into this Seitlement Agreement, the Releasing Parties and Defendants cach
assume the risk of any mistake of fact or law. If they, or any of them, should later discover that
any fact which they relied upon in entering this Agreement is not true, or that their understanding
of the facts or law was incorrect, they shall not be entitled to set aside this Seitlement Agreement
by reason thereof,

E. Covenant Not to Sue

As of the Effective Date of the Seftlement, this Settlement Agreement may be pled as a
full and complete defense to any Released Claims that may be instituted, prosecuted or attempted

in breach of this Seftlement Agreement. Except as otherwise provided in Sections ILA.2.d.

ILA.2.g., and {1 A2 h. herein, the Releasing Parties covenént that they will not institute or
prosecute, against Defendants, any action, suit or other proceeding based in whole or in part
upon any of the Released Claims, and Defendants likewise covenant that they will not institute or
prosecute against the Releasing Parties or any of them, any action, suit or other proceeding based
in whole or in part upon any of the Released Claims nor based in whole or in part on the

defenses, counterclaims, or other assertions raised by Defendants in the Action.

F. Injunctive Relief
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The Parties, and each of them, covenant that this Settlement Agreement maybeusedas a
basis for a temporary restraining order, preliminary injunction, or permanent injunction against
any breach of this Agreement. The Parties judicially admit hereby for all purposes that time is of
- the essence as to all terms and conditions of the Settlement Agreement and that damages fora

breach of this Seftlement Agreement would be inadequate.

VI1.  CERTIFICATION OF SETTLEMENT CLASS ANDP COURT APPROVAL OF
THE SETTLEMENT

The Parties shall use their respective best cfforts to obtain Court approval of this
Settlement Agreement. The process for obtaining Court approval of this Settlement Agreement
shall be as follows: | |

A. Appointment of Class Representatives and Class Counsel

For settlement purposes only, Plaintiffs and Defendants will request, as part of the
Preliminary Approval Order, that the Court make preliminary findings and enter an Order
granting.provisional certification of the Settlement Class, subject to final findings and ratification
of the Order and }udgmeﬁt of Dismissal, and appointing Plaintiffs as Class Representatives of
the Settlement Class, and John W. Hoffman and Douglas R. Sprong, Korein Tillery, LLC, 505 N,
Seventh Street, Suite 3600, St. Louis, MO 63101; John F. Mulligan, Jr., 1600 South Hanley,

Suite 101, Richmond Heights, MO 63144; and Howard Paperner, 9322 Manchester Road, St.

{.ouis, MO 63119, as Class Counsel.

40



B. Conditional Certification

Defendants consent to certification of the Seftlement Class for the sole purpose of
effectuating the settlement of this Action. Ifthis Settlement Agreement is terminated pursuant to
its terms, or if the Settlement Agreement is not approved, the Order cpnditionally certifying the
Settlement Class shall be antomatically vacated upon notice to the Court of the termination of the
Settlement Agreement, and the matter shall proceed as though the Settlement Class had never
been conditionally certified and such findings had never been made, without prejudice to the
ability of any Party thereafter to request of oppose class certification on any 'basis.

C. Preliminary Approval

As soon as practicable after the execution of this Settlement Agreement by Class Counsel
and Defendants’ Counsel, but no later than ten (10) days after the last person executes this
Settlement Agreement, unless an extension 15 agreed to by Defendants® Counsel and Clas§
Counsel, Class Counsel and Defendants’ Counsel shall submit the Settlement Agreement to the
Court and shall jointly requeslt entry of the Preliminary Approval Order substantially in the form
of Exhibit C hereto. The Preliminary Approval Order shall include provisions: (1) preliminarily
certifying the Settlement Class for settlement purposes only; (2) preliminarily approving
Plaintiffs as Class Representatives; (3) preliminarily approving this Settlement and finding this
Settlement sufﬁcicnﬂy fair, reasonable and adequate to allow Notice to be disseminated to
Missouri municipalities; (4) approving the form of the Notiue; (4) setting a schedule for final
approval of the Settlement; (5) providing a date for submitting Claim Forms and for filing
objections or for opting out; and (6) providing that, pending entry of the Order and Judgment qf
. Dismissal, neither Plaintiffs nor any Class Member (either directly, in a representative capacity,

or in any other capacity) shall commence or continue any action against Defendants asserting
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any of the Released Claims and that all proceedings in the Action are stayed, other than such
proceedings as are related to the Settlement,

D. Opt-Out Procedure

Each member of the Settlement Class wishing to opt out of the Settlement Class shall
individually sign and timely submit a Request for Exclusion to a designated address. To be
valid, the Request for Exclusion must: (a) set forth the name of the Municipality and its duly
authorized representative’s name, address and phone number, and the name and cause number of
the Action (State of Missouri, et al., v. SBC Communications, Inc., et al., Cause No. 044-02645),
(b} be signed by an authorized representative of the Municipality; (c) clearly manifest an intent
to be excluded from the Settlement Class; and (d) be postmarked no later than forty-five (45)
days afler the date of mailing the Notice,

E. Objections to Settlement

A Municipality wishing to object to the proposed Settlement and/or the Fee and Expense
Application may do so by filing a written objection, stating, in detail, the substance of the
objection and the reason(s) therefor. The objection must be filed with the Clerk of the Court and
served upon counse! for all Parties, whose names and addresses are listed in the Notice, within
forty-five (45) days of the date of the mailing of the Notice. Any Class Member may appear at
the Final Faimess Hearing by duly authorized counsel and be heard, in support of or in
opposition to the fairness, reasonableness, or adequacy of the proposed Sett)ement. No Class
Member or counsel, however, shall be heard at the hearing, and no paper, brief, or evidence
submitted by any such person shall be received or considered by the Court, unless such person,
within forty-five (45) days of the date of the mailing of the Notice, files with the Cletk of Court

and serves upon counsel for all Parties, whose names and addresses shall be listed in the Notice,
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a notice of his or her intention to appear, a statement of the position he or she will assert, and the

reasons for his or her position, and al! papers, bricfs, or other evidence that he or she intends to

present to the Court in support of such position,

F. Final Fairness Hearing

On the date sef forth in the Preliminary Approval Order, which shall be approximately
ninety (90) days after mailing of the Notice, the Court shall conduct  Final Fairess Hearing in
order to: (1) determine whether to grant final approval to this Settlement Agreement; (2) consider
any timely objections to this Settlement and all responses {0 objections by the Parties; and (3)
rule on the Fee and Expense Application, At the Final Fajmess Hearing, the Parties shall ask the
Court to give final approval to this Settlement Agreement. If the Court grants final approval to
this Settlement Agreement, then the Court shall enter an Order and Judgment of Dismissal,
substantially in the form of Exhibit D hereto, which approves the Settlement, authorizes entry of
a final judgment and dismisses the Action with prejudice with respect to Defendants.

VII. LIMITATIONS ON USE OF SETTLEMENT AGREEMENT
The Parties’ use of the Settlement Agreement shall be limited as follows:
A. No Admission

Neither the acceptance by Defendants of the terms of this Settlement Agreement nor any
of the related negotiations or proceedings is or shall be construed as or deemed to be legal
evidence of an admission by Defendants with respect to the merits of the claims alleged in the
Action, the validity of any claims that could have been asserted by any of the Class Members in
the Action, or the liability of Defendants in the Action, Defendants specifically deny any
liability or wrongdoing of any kind associated with the claims alleged in the Action. Aside from

the obligation to pay Business License Taxes going forward, as set forth in Section ILA.2. above,
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this Settlement Agreement is not intended to, and shall not be construed as imposing any other
obligations on Defendants under the Class Member’s respective ordinances, including without
limitation any rate regulation or customer service requirements.

B. No Evidentiary Use

This Agreemenf shall not be used, offered or received into evidence in the Action for any

purpose other than ;o enforce, construe or finalize the terms of the Sctt!ément Agreement and/or
to obtain the ﬁreliminary and final approval by the Court of the terms of the Settlement
Agreement. Neither this Agreement nor any of its terms shall be offered or received into
evidence in any other action or proceeding except in a proceeding by a third party challenging
any of the payments or obligations hereunder, or as otherwise provided herein.

C. Characterization to Media

The Parties agree that in the event any counsel for any Party contacts or is contacted by

any member of the media regarding the Action or this Settlement Agreement, said counse! shall
not refer to or characterize the Action or the Settlement Agreement as continuing or evidencing
an admission or inference of: (1) liability, fanlt or wrongdoing on the part of Defendants ot
Defendants” Counsel, including any wrongdoing in connection with the defense of the Action; or
(2) lack of merit of any claim asserted in the Action, or wrongdoing on the part of Plaintiffs,
Class Counsel or the Class Members in connection with the institution, prosecution or settlement
of the Action.
IX. MISCELLANEOUS PROVISIONS

A. Assignment

Except for the ordinary assignment of tax revenues in connection with municipal tax

anticipations and other financings, or any assignment of Back Tax Payment made to the Missouri



Municipal League or St. Louis County Municipal League pursuant to the Claim Form (but only
if such assignment to the Missouri Municipal League or St. Louis County Municipal League is
specifically authorized by an ordinance that is submitted with the Class Member’s Claim Form),
each Party represents, covenants and warrants it has not directly or indirectly assigned,
transferred, encumbered or purported to assign, transfer, or encumber to any person or entity any
portion of any liability, claim, demand, cause of action or rights that it herein releases.

B, Binding on Assigns

This Agreement shali be binding upon and inure to the benefit of the Parties, ail Class

Members, and their respective heirs, trustees, executors, successors and assigns.

C. Captions and Interpretations

Section titles or céptions contained herein are inserted as a matter of convenience and for
reference, and in no way define, limit, extend or deseribe the scope of this Agreement or any
provision hereof. Each term of this Agreement is contractual and not merely a recital.

D. Construction

The Parties agree that the terms and conditions of this Settlement Agreement are the
result of arm’s-length negotiations between the Parties and that this Agreement shall not be
construed in favor of or against any Party by reason of the extent to which any Party, or his, her
or its counsel, participated in the drafting of this Agreement.

E. Counterparts

This Agreement, and any amendments hereto, may be executed in any number of
counterparts, and any Party may execute any such counterpart, each of which when executed and

delivered shall be deemed to be an original and all of which counterparts taken together shall

constitute but one and the same instrument.
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F. Governing Law

Construction and interpretation of the Agreement shall be determined in accordance with

the laws of the State of Missouri, irrespective of the State of Missouri’s choice of law principles.
G. Integration Clause

This Agreement, including the Exhibits referred to herein, which form an integral part
hereof, contains the entive understanding of the Parties in respect of the subject matter contained
herein. There are no promises, representations, warranties, covenants or undertakings governing
the subject matter of this Agreement other than those expressly set forth in this Agreement. This
Agreement supersedes all prior agreements and understandings among the Parties with respect to
the settlement of the Action. This Agreement may not be changed, altered or modified, except in
a writing signed by the Parties and approved by the Court. This Agreement may not be

“discharged except by performance in accordance with its terms or by a writing signed by the

Parties.

H. Invalidation

The voiding, by Court order or otherwise, of any material portion of this Agreement shall
invalidate the Agreement in its entirety unless the Parties agree in writing that the remaining
provisions shall remain in full force and effect, except as otherwise explicitly provided for in
Section VLC.

I, Jurisdiction

The Court shall retain jurisdiction, after entry of the Order and Judgment of Dismissal,
with respect to enforcement of the terms of this Settlement, and all Parties and members of the

Settlement Class submit to the exclusive jurisdiction of the Court with respect to the enforcement

of the Settlement and any dispute with respect thereto.
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J. Modification

If the Court orders any modification to the Settlement Agreement that has not been
previously agreed to by the Parties, as a condition of preliminary approval or final approval of
the Settlement Agreement, then the Parties, and each of them, shall have the option to rescind the
Settlement Agreement and resume the Action if they are not willing to accept any such

modification.

K. No Collateral Aitack

This Agreement shall not be subject to collateral attack by any Class Member at any time
on or after the date upon which the Order and Judgment of Dismissal becomes Final. Such
prohibited collateral attacks shall include claims that a Class Member’s claim was improperly
denied, that the payment to a Class Member was impropeﬂ).r calculated, and/or that a Class
Member failed to receive timely Notice of the Settlement Agreement.

L. Nullification

If, for any reason, the Court fails to grant preliminary approval as provided herein, the
Court fails to grant final approval to this Settlement Agreement or the approval of the Order and
Judgment of Dismissal is reversed or rendered void as a result of an appeal, then: (1) this
Settlement Agreement shall be considered null and void; (2) neither this Settlement Agreement
nor any of the related negotiations shall be of any force or effect; (3) the certification of the class
for settiement purposes shall be vacated and any findings reparding the certification shall not be
used or admissible for any purpose ih the Action or any other proceediﬁgs involving the subject
matter of the action; and (4) all Parties to this Settlement Agreement shall stand in the same

position, without prejudice, as if the Settlement Agreement had neither been entered into nor

filed with the Court.
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M. Parties’ Authority

The signatorics hereto hereby represent that they are fully authorized to enter into this
Agreement and bind the Parties to the terms and conditions hereof.

N. Receipt of Advice of Counsel

The Parties acknowledge, agree, and specifically warrant to each other that they have
-read this Settlement Agreement, have received legal advice with respect to the advisability of
cnteﬁng into this Settlement, and fully understand its legal effect.
O. Right to Rescind

Upon the occurrence of any of the following events prior to the Effective Date of the
Settlement, Defendants may, at their option, eleet to reseind this Settlement Agreement: (i) a sum
of fifty (50) er more Municipalities (other than the City of St. Louis) (a) in which AT&T
Missouri does business and (b) which are included within the definition of the Settfement Class,
or {ii) a Municipality or a sum of Municipalities (a) in which AT&T Missouri does business and
{(b) which represent Back Tax Payments totaling $4,875,000 or more, validly and timely object to
the Settlement or fail to submit a valid and timely Claim Form or request exclusion from the
Settlement Class. For purposes of this Section IX.0., only those objections to this Settlement
which are not withdrawn prior to the Final Faimess Hearing shall be included in the calculation
of the threshold amounts related to Defendants’ option to rescind. Defendants’ election to
rescind pursuant to this Section must be made in writing and be delivered to Class Counsel no
later than the Effective Date of the Settlement. Upon the exercise by Defendants of the option to

terminate, this Agreement is nullified as set forth above in Section IX.L.
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P. Waiver of Compliance

Any failure of any Party to comply with any obligation, covenant, agreement or condition
herein may be expressly waived in writing, to the extent permitted under applicable law, by the
Party 01; Parties entitled to the benefit of such obligation, covenant, agreement or condition, A
waiver or failure to insist upon strict compliance with any representation, warranty, covenant,

agreement or condition shall not operate as a waiver of, or estoppel with respect to, any

subsequent or other failure.
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IN WITNESS WHEREOF, Plaintiffs’ counsel and proposed Class Counsel and
Defendants’ Counsel have executed this Settlement Agreement on this 26th day of June 2009;

subject to Court approval.

Plaintiffs’ Counsel, Proposed Class Counsel, and Plaintiffs’ Authorized Representatives:

\ng@ -

Hoffman
n Tillery
Douglas R. Sprong
Korein Tillery, LLC
505 N. 7" Street, Suite 3600
St. Louis, MO 63101

By: g) \
Johny¥. Mulligan, ff. V
1608 South HanleY, Suite 101
Richmond Heights, MO 63144

By: ’2(& ﬂ (L —

Howard Paberner
9322 Manchester Road
St. Louis, MO 63119
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Defendants’ Covdisel and Defendants’ Authorized Representatives:

e
-

By:

THOMP COBURN, L.L.P.
Stephen Y. Wiggins

Amanda § Hettinger

Sharon B. Rosenberg

Ann Ahrens Beck

One U.S, Bank Plaza

St. Louis MO 63101

Join ¥ 2
One AT&T Center Room 3558
St. Louis, MO 63101
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IN THE CIRCUIT COURT OF ST. LOUIS COUNTY
STATE OF MISSOURT

ST. LOUIS COUNTY, MISSQURI, )

Plaintiff |
Case No. 08SL-CC125

V3,
Division No, 12

AT&T, INC,, etal,,
Defendants,

i i L S NP

SETTLEMENT AGREEMENT

This Settlement Agreement is made and entered into as of Jume ____, 2009, by and
among plaintiff $t. Louis County, Missouri (*Plaintiff’) and Southwestern Bell Telephone
Company d/b/a AT&T Missouri, f’k/a Soathwestern Bell Telephone, L.P., SBC Long Distance,
LLC db/a AT&T Long Distance, AT&T Messaging, Inc., AT&T Inc., American Information
Technologies Corporation (Nevada), American Telephone and Telegraph Company, Ameritech
Information Industry Services, Inc., Ameritech Publishing, Inc., Ameritech Services, Inc., AT&T
Advanced Solutions, Inc. (now merged into AT&T Corp.), AT&T Advertising, L.P., AT&T
Broadband Services Purchasing and Leasing, LLC, AT&T Capitel Holdings Internetional, Inc.,
AT&T Capital Holdings, Inc., AT&T Capital Services, Inc., AT&T Communications - East, Inc.,
AT&T Communications of the Southwest, fnc., AT&T Consulting Solutions, Inc., AT&T Corp,,
AT&T Cl;cdit Holdings, Inc., AT&T DataComm, Inc., AT&T Foundation, AT&T Global
Network Services, LLC, AT&T Government Solutions, Ine., AT&T Information Systems, Inc.,
AT&T Labs, Inc., AT&T Management Services, L.P.,, AT&T Messaging, LLC, AT&T Network
Procurement L.P., AT&T Opecrations, Inc., AT&T Services, Inc., AT&T Solutions, Inc., AT&T
Technical Services Company; Inc., AT&T Techrologies, Inc,, AT&T Video Services, Inc., Bell

CEXHIBT
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South Long Distance, Ino. d/b/a AT&T Long Distance Sepvice, L.M. Beery & Company,
Missouri Bell Telephone Company, Pacific Bell Telephone Compeny, Resort WiFi Operating
Corp., SBC Asset Management, Inc., SBQ Global Services, Inc., SBC Internet Services, Inc,,
SBC Telecom, Inc., SBC Tower Holdings, LLC, SBCSI Purchasing & Leasing Limited
Partnership, SNET of Ameriea, Inc. d/b/a AT&T Long Distance East, Southwestern Bell Yellow
Pages, Inc., Southwestern Bell Yellow Pages Resources, Inc., Sterling Commerce (America),
Inc., Sterling Commerce, fnc., SWBT Purchasiog & Leasing Limsted Partnership, TCG Americs,
Inc., TCG Kansas City, Inc., TCG St. Louis, Inc., Teleport Communications Group, Inc.,
Wayport, Inc., and YellowPages.com, LLC. (collectively “Defendants”).

Notwithstanding anything to the contrary herein, those AT&T Ine. subsidiaries governed
by the wireless setflement agreement in St. Louis County v, AT&T Wireless Services, Inc., et al.,
Case No. 01-CC-004454, Circnit Court of St. Louis Coxmtf, are expressly excluded from this
Settlement Agreement. Their obligations to Plaintiff are not affected or altered by this
Agreement in any respect.

PREAMBLE

WHEREAS, a dispute has arisen between Pla.muff and Defendants regarding the
applicability of Plaintiff*s business Heense tax to receipis from certain of Defendants® products
gnd services;

WHEREAS, Plaintiff claims that Defendants are liable to Plaintiff under §§ 502.150
through 502.157 of the Revised Ordinances of St. Louis County for taxes {collectively, the
“County Business License Tax") on revenues derived from Carrier Access (interstate and
intrastate), End User Common Linesurcharges (“EUCL”), private line services (interstate and

intrastate), long distance toll services (interstate and intrastats), federal and state universal



service fee surcharges (“FUSF” and “SUSF”), and other revenues upon which County Business
License Taxes are not currently bejng paid by Defendants, and for interest and/or penalties
thereon;

WHEREAS, Defendants have denied and confinue to deny any and all liability with
respect to the allegations raised against them; _

WHEREAS, Defendants and Plaintiff wish to avoid the expense and uncertainty of
contimued litigation and desire to seftle their disputes without fisrther litigation, including all
claims and issues that have been brought or could have beer brought in this Action by or on
behalf of Plaintiff, inciuding by compromising Defendznts’ alleged past tax liability owed to
Plaintiff, and establishing and/or clarifying what taxes Defendants are to pay to Plaintiff on their
future revenues, all in accordance with the terms and conditions set forth in this Settlement
Agreement;

'WHEREAS, Defendants and Plaintiff have conducted an investigation and evaluation of
the facts and law relating to the claims in this Action and believe this settlement is fair,
reasonable, adequate, and in the best interests of the Parties, in light of the continued uncertainty
and expense of litigation; and

WHEREAS, after arm’s-length negotiations between counsel for Plaintiff and counsel for
Defendants this Settlement Agreement has been reached,

NOW THEREFORE, it is hereby stipulated and agreed that, in consideration of the
agrecments, promises, and covenants set forth in this Settlement Agreement, this Action shall be
fully and finally settled anid dismissed with prejudice and without costs to Defendants except as
provided for under the following terms and conditions:

1. DEFINITIONS



As used in this Settlement Agreement and the related documents attached hereto
as exhibits, the following terms shall have the meanings set forth below:

A, “Action” means the civil action entitled St. Zowis Courty, Missouri v. AT&T, Inc.,
et al, No, 08SL-CC125, pending in the Circuit Court of the County of St, Louis,
Missouri.
B.  *Court” means the Circuit Court of the County of St, Louis, Missouri,
C.  “Carrier Access” means a service provided by any Defendant whereby it
originates or terminates Iong-distance traffic for other telecommunications carriers. It
does not include EUCL, intral.ATA toll charges and services, and other surcharges,
products and services that Defendants have agreed to include as a Future Tax Benefit
under Section IL.A,2 herein.
D.  “Defendants” means (1) Southwestem Bell Telephone Company d/b/a ATET
Missouri SBC Long Distance, LLC d/b/a AT&T Long Distance, AT&T Messaging, Inc.,
AT&T Inc., American Information Technologies Corporation (Nevada), American
Telephone and Telegraph Compﬁny, Ameritech Information Industry Services, Inc.,
Ameritech Publishing, Inc., Ameritech Services, Inc., AT&T Advanced Solutions, Inc.
{now merged into AT&T Corp.), AT&T Advertising, L.P., AT&T Broadband Services
Purchasing and Leasing, LLC, AT&T Capital Holdings International, Inc., AT&T Capital
Holdings, Inc., AT&T Capital Services, Inc., AT&T Commmications - East, Inc., AT&T
Communications of the Southwest, Inc., AT&_T Consulting Solutions, Inc,, AT&T Corp.,
AT&T Credit Holdings, Inc., AT&T DataComm, Inc., AT&T Foundation, AT&T Global
Network Services, LLC, AT&T Government Solutions, Inc., AT&T Information

Systemns, Inc., AT&T Labs, Inc,, AT&T Management Services, L.P., AT&T Messaging,



LLC, AT&T Network Frocurement LP., ATET Operations, Inc., AT&T Servicss, Inc.,
AT&T Solutions, Inc., AT&T Technical Services Company, Inc., AT&T Techuologies,
Inc., AT&T Video Services, Inc., Bell South Long Distance, Inc. d/b/a AT&T Long
Distance Service, LM. Berry & Company, Missouri Bell Telcphong Company, Pacific
Bell Telephone Company, Resort WiFi Operating Corp., SBC Asset Management, Inc.,
SBC Global Services, Ine., SBC Internet Services, Inc., SBC Telecom, In¢., SBC Tower
Holdings LLC, SBCS! Purchasing & Leasing Limited Partnership, SNET of America,
Tne. d/bfa AT&T Long Distance East, Southwestern Bell Yellow Pages, Inc.,
Sonthwestern Bell Yellow Pages Resources, Inc., Steding Commerce (America), Inc.,
Sterling Commerce, Inc., SWBT Purchasing & Leasing Limited Partnership, TCG
America, Inc., TCG Kansas City, Ine., TCG St. Louis, Inc., Tefeport Communications
Group, Inc., Wayport, Inc., and YellowPages.com, LLC; (2) all Persons on whose behalf
any of the foregoing entities acted or purported to act; and (3) for each of the foregoing
Persons and entities, each of their present, former, or future officers, directors,
shareholders, employees, representatives, agents, principals, consultants, contractors,
insurers, accountants, attorneys, partners, members, administrators, legatees, executors,
heirs, estates, successors in interest, or assigns or any other Person or entity with whom
any of them is affiliated or otherwise for whom any of them is responsible at law or in
equity. For purposes of clarification, the term “Defendants” shall not include those
AT&T Inc, subsidiaries governed by the wireless settlement agreement in City of
University Clly, et al, v. AT&T Wireless Services, Inc., et al., Case No. 01-CC-004454,

Circuit Court of St. Louis County.



E. “Defendants’ Counsel” means John F. Medier, Jr., AT&T Legal Department,
One AT&T Center, Room 3558, St, Lauis, MO 63101, and Stephen B. Higgins, Amanda |
J. Hettinger, Sharon B. Rosenberg, and Ann Ahrens Beck, Thompson Coburn, LLP, One
US Bank Plaza, St. Louis, MO 63101,

F. “Effective Date of Futare Tax Benefit(s)” means November 1, 2009,

G.  *Joint Stipulation for Dismissal” means the stipulations for dismissal, in the
form attached hereto as Exhibit A, dismissing with prejudice all claims against
Defendants, asserfed in the Action.

H.  “Parties” means Defendants and Plaintiff.

L “Back Tax Payment” has the meaning set forth in Section IL.A.1 below.

J. “Person® or “Persons™ means any patural pesson, firm, corporation,
unincorporated association, partnership, or other form of legal entity or government body,
mcluding its agents and representatives.

K “Released Claims” means, without limitation, any and afl claims, actions,
demands, sudits, rights, liabilities, complaints, canses of action (including, but not limited
1o, claims based on violation of any federal, state, or local Jaw or regulation, frand, unjust
enxichment, unpaid taxes, back tax [iability, and breach of contract, and claims arising
under the laws of any other jurisdiction that have been or conld or might have been
alleged by Plainiff in any form in the United States of America, as pert of the present
Action, orin any other action, arbitration, or proceeding), requests for damages, requests
for injunctive relief, disgorgement of monies, requests for declaratory relief, requests for
equitable relief of every nature and description whatsoever, requests for interest,

penalties, attommeys’ fees, costs, and expenses, whether known or unknown, arising out of



the claims that were made or that could have been made against Defendants regarding the
alleged faiture of Defendants to pay, or the alleged underpayment by Defendants of, the
County Business License Tax, as applied to receipts due before June 20, 2009, or due
after June 20, 2009, with respect to any receipts earned before June 20, 2009, from
services: {1) alleged to be telephone, telecommunications, exchange telephene, public
utility, and similar services; and/or {2) alleged to be related to such services, including
but not limited to, receipts from Carrier Access (switched and special, interstate and
intrastate), EUCL, private line service (interstate and intrastate), long distance toll (intra-
LATA and inter-LATA, intrastate and interstate), FUSF and SUSF, all other fees and/or
txes, CallNotes @ voice messaging services, date services, information services, voice
services, Cusiomer Premises Equipment (“CPE™), rental 6:- [ease of network elements,
wircless access, reciprocal compensation, directory and operator sérvices, operator
surcharges, dishonored_fees and ate fees, trunks, insiallation serviees, construction
services, repair services, security services, advertising services, call blocking services,
vertical services, call screening services, adjustments and credits, third-party bﬁhng
services, charges for aliowing customers to call cutside a local area or into a local area
(inchuding, but not limited to, Outside the Base Rate Area (‘OBRA”) charges,
Metropolitan Calling Area (“MCA”™) charges, optional Extended Area Service (“BAS™)
éharges, and non-optional EAS charges), Voice-over-Internet-Protocol services and
celling plans, inside wire and jack maintenance plans, surcharges for prison inmate
calling, payphone services, Lifeline services, deaf relay services, 1-900 services, call
forwarding services, network services, number portability charges and surcharges, all
services billed out of the Defendants” CRIS or CABS databases or similar databases, and



other similar services. Plaintiff expressly acknowledges that “Released Claims,” include,
and this Settlement Agreement constitutes a release of, any and all claims that Plaintiff
does not know or suspect fo exist in its favor at the time of the release, which, if known
by it, might have affected its settlement with and release of Defendants or might have
affected its decision whether to object or participate in this Settlement Agreement or any
portion or aspect of the Settlement Agreement reached by the Parties.
L.  “Revenues Derived From Interstate Services” means revenues derived from,
among other iters, iaterstate talephone service and interstate private line service. It does
not include revenues derived from imtralL ATA interstate telephone service.
M.  “Setflement Agreement,” “Settlement,” or “Agreement” means this Settlement
Agreement, including the atfached Exhibits.
H, RELIEF
In consideration of a full, complete, and final settlement of this Action, and in
consideration of dismissal of the Action with prejudice with respect to Defendants and the
Releases and Dismissals in Section [V below, the Parties agree to the following:

A, Benefit

1. Amountof Back Tax Payment. AT&T Missouri and SBC Long Distance,
LLC shall remit to Plaintiff a Back Tax Payment of § 4,605,672 within 30 days of the
exccution of this Agreement, Since the emount due Plaintiff is based on Plaintiff’s
proportionate share of a total settlement amount shared with municipalities in State ex rel

City Collectors of Wellston, et al. v. SBC Conmmunications, Inc., et al, Cause No. 044-

02645 in the Circuit Court of the City of 5t. Louis, (“Wellston®) the final caleulated

amount may be different. Accordingly, AT&T Missouri shall adjust by withholding or



making additional payment as necessary whea the final calculation in Wellston is made.
Neither AT&T Inc., AT&T Messaging, Inc., nor any AT&T Inc. subsidiary other than
AT&T Missouri and SBC Long Distance, LLC shall bave any obligation to make a Back
Tax Payment, Plaintiff agrees that the consideration paid by AT&T Missouri and SBC
Long Distance, LLC is sufficient consideration to support a valid and binding settlement
agreement and a full release of back tax liability for those entities, as well as themsebves.
2 Future Tax Benefit.  Beginring on the Effective Date of Future Tax
Benefits, both AT&T Missouri and SBC Long Distance, LLC, and any Defendants
providing similar services, shall pay, going forward, future County Business License
Taxes to Plaintiff as follows:
a, ATE&T Missowri
With respect to AT&T Missouri, the County Business License Tax shall be
interprefed, beginning on the Effcctive Date of Future Tax Benefits, to apply to:
{i} revenues upon which AT&T Missouri already pays County Business License
Tax; PLUS (i) revenues from any additional services that are subject to
Missouri’s state sales tax on “telecommunications service” as that term is used in
§ 144.010.1(13), as restricted by § 144,030.1, RSMo.; PLUS (3ii) revenues as
described in section (ii) above from any retail customer which would otherwise be
subject 1o the Missourt state sales tax but for an exemption for such customer
from the state sales tax (e.g., not-for-profits under § 144.030.2(19), RSMo).
Services subject to the Business License Tax shall includs, but not be limited to,
FUSF, SUSF, intral ATA toll service, EUCL, and intrastate private line. Services

subject 1o the County Business License Tax shall not inchade, inter alia, Carrier



Access, Revenues Derived From Interstats Scx:viees, except 23 otherwise provided
in subsection ¢ below (atthough AT&T Missouri agrees to pay the County
Business License Tax on revenues from intralLATA interstate telephone service),
Call Notes voice messaging services, and CPE. For purposes of clarification
only, AT&T Missouri acknowledges that it will include receipts from County
Business License Tax surcharges in the Comnty Business License Tax base.

b.  SBC Long Distance, LLC

With respect to SBC Long Distance, LLC, the County Business License
Tax shall be interpreted, beginning on the Effective Date of Future Tax Benefits,
to apply to: (i) revenues from services that are subject to Missouri’s state sales tax
on “telecommunications service” as that term is used in § 144.010.1(13), ss-
restricted by § 144.030.1, RSMo.; PLUS (ji) revenues as described in section (i)
above from any retail customer which would otherwise be subject to the Missouri
state sales tax but for an exemption for such customer from the state sales tax
(e.g., not-for-profits under § 144.030.2(19), RSMo). Services subject to the
County Business License Tax shall include, but not be limited to, intrastate long
distance telephone services. Services subject to the County Business License Tax
shall not include, inter alia, interstate long distance telephone services, except as
otherwise provided in subsection c. below. For purposes of clarification enly,
SBC Long Distance, LLC acknowledges that, henceforth, it will include receipts
from County Business License Tax surcharges in the Counfy Business License

Tax base.
o Bundied and Packaged Telephone Services
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In the event Defendants, individually or collectively, receive revenues
from bundled or packaged telephone services, whether intrastate or interstate, and
such telephone services are not separately accounted for on an end-user’s bill,
Defendant(s) shall pay futare County Business License Taxes on such bundled
and packaged telephone services consistent with 12 Mo. CSR 10-3.188(7) or any
successar regulation,

d Reservation of Rights

Notwithstanding this Setilement Agreement, Plaintiff retains the right to
audit and inspect the books and records of AT&T Missoud, SBC Long Distance,
LLC{ and any other Defendant entity to ensure compliance with this Agreement,
and doey not waive or abrogate any right(s) it possesses under its codes or
ordinances. In the event Plaintiff hes reason to question compliance with this
Agreement, and in particular to question whether a service is taxr;ble pursuant to §
144.010.1(13), as restricted by § 144,030.1, RSMo, the Parties agree Plaintiff
reserves all lepal and equitable rights, including, but not limnited 1o, the right to
institute legal proceedings to cnforce compliance with this Agreemont.

e. Hancock Amendment
Nothing in this Settlement Agreement is intended to broaden the County Business
License Tax base in violation of the Hancock Amendment to the Missouri
Constitution.

f. Roies
Defendants agree to pay future Coumty Business License Taxes at the rates

11



specified within Plaintiff"s ordinances, untess and until there is 2 change in law a3
spevified in subsection “g” below.
g Change of Law ,
()  Change of Law Altering Defendants’ Future Obligations

The obligations of Defendants shall continue with respect to Plaintiff unless and
until: (1) a court or administrative or regulatory body of competent jurisdiction
determines, or Plaintiff specifies in writing afier the Parties execute this Agreément, that
the County Business License Tax does not apply to any or all of the subject services or
Br0ss receipts derived therefrom, and such determination is not subject to further appeal
or the time to appeal has expired and po appeal or further appeal has been timely filed;
(2) the Missowri General Assembly or other legislative body enacts constitutional
legislation removing the authority of Plaintiff to impose a County Business License Tax
to any or all of the subject services or gross receipts derived therefrom, and such
legislation is in effect; (3) the Missouri Department of Revenne issues 2 final raling that
any service taxable pursuant to Sections I,A.2.a.(ii) and b.(D). of this Agreement is no
longer subject to the state sales tax; or (4) any other constitutionat change in law,
including a change in the County Business License Tax, occurs that affects the
obligations of Defendants under this Section, in which case, the remaining obligations
shall be consistent with such determination, legislation, or change, Defendants shali not,
in the case of any judgment, legislation, or other change of law as referred to above, be
entitled to recover any soms paid which became due and owing prior to the finality of
such judgment or effective date of sucl-l legislation or other change of law,

i)  Change of Code or Ordinance

12



Nothing in this Settlement Agreement shail serve to restrict Plaintiff from amending its
ordinance or code in the firture, in accordance with law, to tax or exclude from taxation
any product or service covered by this Settlement Agreement. In the event Plaintiff secks
to amend the Conaty Business License Tax to expand its tax base, the Parties agree the
Defendants reserve all legal and equitable rights, including, but not limited to, the right to
institite Iegal proceedings to challenge the legality, application or enforcement of the

amendment,
@ii)  Change of Law for a Municipality Applies to Plaintiff

In the event of

(1) a settlement of or a final non-appealable judgment in City of Springfield v,

Cingular Wireless LLC, et a!., cause no. (4-CV-4099, currently pending in the U,

S. District Court for the Western District of Missouri, at any time, or

(2) a settlement of or a final non-appealable judgment in another case within five

years of the Effective Date of the Settlemen, or

(3) a legislative change within five years of the Effective Date of the Settlement,
and pursuant to which Defendants, individually or collectively, voluntarily or
involuntarily, pay a Business License Tax to a Municipality whose ordinances are
substantially similar to the County Business License Tax, in the future, and include-or are
required to include receipts from a product oz service excluded from this Settlement, then
Defendants agree to treat Plaintiff the same as the Municipality being paid and to pay
taxes to Plaintiff on the same receipt(s), if Plaintiff has satisfied the preconditions set
forth in Section ILB.2, at then-existing mtes, unless such receipis are specifically and
expressly excluded from taxation by the County Business License Tax, Plaintiff shall

13



not, in case of any settlement, final non-appealable judgment, or legislative change
referred to above, be entitled to recover back taxes on receipts from a product or service
excluded from this Settlement earned prior to the finality of such seitlement, final non-

| appealable judgment or legislative change.

Should Plaintiff have reason to question Defendants® compliance with this
provision, and in particular to question whether its ordinance is substantially similar to
the ordinance of the Municipality being paid, the Parties agree Plaintiff reserves all legal
and equitable rights, including,. but not Hmited to, the right to institute legal proceedings
to enforce compliance with this provision.

Likewise, each Defendant, either individually or collectively, reserves all legal
and equitable rights, including, but not limited to, the right to institute legal proceedings
should it have reason to question whether Plaintiff is entitled to payment pursuant to this
provision. Further, the Partics agree that nothing in this paragraph shall serve to preclude
Plaintiff from amending the County Busiress License Tax code or ordinances in the
future, soasto ciazify—ar conform its code or ordinance io reflect any change in law.

The Parties agree that the promises and commitments contained in this section are
vital provisions going to the very substance or root of the Settlement and that a failure or
breach of such promises and commitments would constitute a material breach of this
Settlement Agreement. In said event, Plaintiff and each Defendant, either individually or
collectively, would be entitled to all remedies available at law or in equity for such a

material breach, including, but not limited to, rescission of this Settlement Apreement.

Similarly, in the event of:
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() afinal, contested’, non-appealable judgroent in the case of City of

Sprmefield v. Cingular Wireless LLC, et al., cause no. 04-CV-4099, ourrently

pending in the U. S. District Court for the Westemn District of Missouri, at any

time, or

(2)  alegisiative change within five (5) years of the Effective Date of the

Settlement,
and pursuant to which Defendants, individually or collectively, are relieved from paying,
or are determined not to owe, Business License Taxes on receipts from a product or
service that is specifically included within this Settlement, then Defendants may treat
Plaintiff insofar as its ordinance is substantially similar to Springfield’s ordinance the
same (or conform its payments to the lepislative change, as the case may be) and may
refrain from paying County Business License Taxes to Plaintiff on the same receipts,
unless such receipts are specifically and expressly included in the tax base by the
Plaintiff's County Business License Tax and otherwise anthorized by law..

This provision (iii) shall not apply in the event Defendants’ payment of a
Business License Tax to any Municipality on revenues in addition to those listed in this
Settlement Agreement is the result of any Municipality expanding the scope of its
Business License Tax base through a legislative change or as otherwise authorized by
law. |

(iv) Separate Agreements with Wellston Class Members
" H Defendants, individually or collectively, enter into a written agreement with a

Wellston Class Member or a representative of a Wellston Class Member that is

! The term “contested,” as used in this provision, is meant to exclude = settlement, consent judgment, consent
decree, negotiated compromise, friendly suit, or similar resolution,
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enforceable by such Class Member within five (5) years of the date of execution of this
Agreement, and such agreement includes terms that are materially more favorable to the
Class Member than to Plaintiff, then Defendants shal! promptly notify Plaintiff of sach
agreement, and Plaintiff shall at its discretion, bave the right to amend this Agreement to
take advantage of such more favorable terms, This provision shall only apply in the
event any Wellston Class Member enters into an agreement with & Defendant that allows
or requires such Defendant to pay prospective Business License Taxes without regard to
ordinance exemption(s) or exclusion(s), .or on materially more favorable ferms than those
being paid by Defendants under this Agreement. In such case, insofar as Plaintiff is
similarly situated, Defendants shall on a going forward basis pay Business License Taxes
to Plaintiff (unless Plaintiff instructs otherwise) on the same terms as those applicable to
the Wellston Class Member(s) who reached the agreement(s).
h New Products and Services

In the future, Defendants, individually or collectively, may develop new products
and services. If they are taxable pursuant to Section 11.A.2, above, and in particular
pursuant to § 144.010,1(13), as restricted by § 144.030.1, RSMo., then Defendants agree
to include such products and services in the County Business License Tex base and to
pay County Business License Taxes thercon. In the event Plaintiff has reason to question
compliance with this provision, and in particular to question whether a product or service
is taxable pursuant to § 144.010.1(13), as restricted by § 144.030.1, RSMo, the ?iirties
agree Plaintiff reserves all legal and equitable rights, including, but not limited to, the
right fo institute legal proceedings to enforce compliance with this provision.

3. No Lobbying Missouri General Assembly
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Defendants agree that, for a period of five (5) years from the date this Agreement is
executed by coum;el for Plaintiff and counsel for Defendants, Defendants will not seek or
support legislation in the Missouri General Asserably that would (a) cap or reduce the County
Business License Taxes subject to this Settlement Agrecment, (b) interfere with or reduce
PlaintifF's rights under Sections ILA.2.g (i) and (jii or (c) exclude from the County Business
License Talx base sources of revenue agreed in this Setflement Agreement to be included within
the tax base. Nothing in this Section shall preclude Defendants from opposing any propossl to
increase the rate or broaden the scope of the County Business License Tax. The Parties agree
that the promises and commitments by Defendants contained in this Section are vital provisions
going to the very substance or root of the Settlement and that faiture or breach of such promises
or commitments would constitute a material breach of this Settlement Agreelﬁent, entitling
Plaintiff to all remedies available at law or equity for such a material breach, including but not
limited to rescission of this Agreement,

4. Interim Prospective Tax Payments

Any payments of County Business License Taxes by AT&T Missouri made before the
Effective Date of Fature Tax Benefits shall be made in the same manner and on the same sources
of tevenue as AT&T Missouri has always made such payments, The obligation of SBC Long
Distance, LLC to make any future tax payments shail not arise until the Effective Date of Future
Tax Benefits. Neither Defendant shall have any liability to Piaintiff, other than the obligations
set forth in this Settlement Agreement, for any future tax payments unti] the Effective Date of

Future Tax Benefits,

B. Most Favored Nation—Other Landline Providers Treated the Same

1. Non-Discrimination; onable E to Enforce
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Plaintiff agrees not to unconstitutionally discriminate among landline telephone
providers, and to treat similarly-situated providers similarly. Accordingly, Plaintiff agrees to use
reasonable efforts to enforce its Business License Taxes in a similar way with respect to
similarly situated landline at;lcphone providers, and to treat, as taxable, the same or similar
revenue sources of such other landline providers as are taxable under this Agreement. Plaintiff
forther agrees to take reasonable tax enforcement actions t0 ensure that all similarly-simated
landline providers pay a Business License Tax in the same manner as Defendants are required to
do s0.

In the event Plaintiff breaches this provision, each Defendant agrees that its remedy shall
be limited to specific performance only.

2. Disclosures by Lapdline Providers
1 Plaintiff seeks to enforce any of the rights guaranteed by Section ILA.2.g(iii) of this

Agreement, Plaintiff, as a pre-condition of enforcing its rights under such Section, shall present
proof 1o Defendants that it has, as part of its reasonable efforts under Section IL B. 1, adopted 2
rule requiring (in whatever manner or procedure authorized by statute, ordinance, County
charter, or otherwise) all similasly situated landline providers within the County to file, at least
one each year, a verified statement disclosing the revenue streams on which it pays or does not
pay the County Business License Tax. The revenue streams contained in such statement shafl
inclnde, at minimum, substantially the following: FUSF, SUSF, intraLATA toll service, EUCL,
intrastate long-distance, fixed VoIP and intrastate private line service as well as any additional
items the Plaintiff contends are taxable as a result of the application of Section II.A.2.g(ii).

3. More Favorable Settlements.
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If Plaintiff settles claims regarding the alleged faiture of another similarly situated
landline provider to pay Business License Taxes, and such setifement includes terms that are
materially more favorable to the other provider than those set forth herein, Plaintiff shall
prompfly notify Defendants of such agreement, and Defendants shall, at their discretion, have the
right to amend this Agreement to take advantage of such more favorable terms.

In the event Plaintiff breaches this provision, Defendants agree they shall not be entitled
to recover any sums paid which became due and owing prior to the date or occurrence of said

breach.
With regard to Defendants’ payment of Future Tax Benefits pursuant to Section IL.A.2

above, this provision shall apply in the event Plaintiff enters into an Agreement or issues
instructions to another similarly situated landline provider that allows such provider to pay
prospective Business License Taxes at a lower mate or otherwise on more favorable terms than
these being paid by Defendants. In such case, Defendants shall be entitled on a going forwerd
basis to pay the County Business License Taxes at the same rate and/or the same terros as those
applicable to such other provider. However, nothing in this section shal! be construed to apply 1o
another provider’s payment of back Business License Taxes, or in any way affect Defendants’
obligations to pay Back Tax Benefits under Section LA.1 of this Agreement. |

4, Notwithstanding anything to the contrary contained herein, Defendants agree that
this Section B (Most Favared Nation) shall not encompass any landline telephone provider while
in bankruptcy, ror shall the treatment of any landline telephone provider while in bankruptey,
efther through action or inaction, serve to impose any obligations upon Plaintiff under this
provision, For purposes of clarification, the terms “landline telephone provider” or “landline

provider™, as used in this Section B., do not inclnde any company while in bankruptey or any
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company with a landline market share of 10% or less as measured by the receipts subject to the

County’s Business License Tax base.

C.  PassThrough
Plamtiff agrees not to challetige the right of Defendants to pass through to their retail

customers all or any part of the sums paid or to be paid to Plaintiff under the County Business
License Tax and this Settlement Agreement.
HI. PAYMENT OF ATTORNEYS' FEES AND EXPENSES

Each Party shall bear its own costs and attorney’s fees,

IV. RELEASES AND DISMISSALS

In order to effectuate the Parties’ desire to fully, finally and forever settls, compromise,
and discharge all disputcs arising from or related to the Action by way of compromise rather than
by way of further lifigation, Plaintiff and Defendants agree as follows:

A.  Release by Plaintiff. Upon execution of this Agreement by both Plaintiff and
Defendants, Plaintiff shall be decmed to have fully, finally, and forever released, relinquished,
and discharged the Released Claims, as defined in Section LK. Further, upon snch execution,
and to the fullest extent permitted by law, Plaintiff shall be barred and estopped from
commencing, prosecuting, or participating in, cither directly, indirectly, representatively, as a
member of or on behalf of the general public, or in any capacity, any recovery in any action in
this or any other forum (other than participation in the settlement as provided herein) in which
any of the Released Claims is asserted.

B.  Relesse by Defendants. Upon execution of this Agreement by both Plaintiff and
Defendants, Defendants shall be deemed to have, and by operation of this Agreement shall have,
fully, finally, and f"orevcr released, relinquished, and discharged Plaintiff and its present and
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former officials, agents, employees, and attorueys, from all claims and counterclaims arising out
of, in any way relating to, or in connection with the institution, prosecution, asserfion, seftfement,
or resolution of the litigation or the Released Claims. In any future dispute relating to
Defendants’ payment of County Business Eicense Tax, Defendants shall not raise any claims or
defenses relating to the enactment or validity of the County Business License Tax in the form
existing as of the execution date of this Settlement Agreement or the applicability of those codes
ot ordinances to the revenue streams deemed included within the County Business License Tax
base under this Ssttlement Agreement,

C.  Digmissal of Action. Defendants and Plaintiff agree to file the Joint Stipulation
for Dismissa] in the Action, 1o later than ten (10) days after the execution of this Agreement by

both Defendants and Plaintiff.
D. Preclusive Effect, Upon execation of this Settlement Agreement by both Plaintiff

and Defendants, Plaintiff shall be bound by this Settlement Agreement and shall have recourse
cxclusively to the benefits, rights and remedies provided hereunder. No other action, demand,
suit or other claim may be pursued against the Defendants with respect to the Released Claims
by Plaintiff, The Parties acknowledge and agree that Defendants’ agreement to pay the Back
Tax Payment and the County Business License Tax going forward is based on Plaintiff’s
representation that it has the authority to enter into, and wiil be bound by, this Settlement
Agreement, The Parties further acknowledge and agree that, in the event a court of competent
jurisdiction declares that this Settlement Agreement is unenforceable against, or can be voided or
rescinded by, Plaintiff, it would be unjust and inequitable for Plaintiff to retain the consideration
paid by Defendants hereunder, yet reinstitute any legal proceeding against Defendants with
respect to the matters released herein. Notwithstanding anything to the contrary confained herein
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ot provided under applicable law (inchuding without limitation, to the extent applicable, §
432,070, RSMo), the dismissal with prejudice of the Action as set forth herein shall be res
judicata and shall bar the re-filing of any and all claims that were or could have been brought

by Plaintiff. In addition, in the event that, despite the provisions of this Settlement Agreement,
Plaintiff s permitted in the fiture to pursue any claim that is or was 2 Released Claim under this
Agreement, Plaintiff shall forfeit and return to Defendants, prior to proveeding with any such
claim, any Back Tax Payment received from Defendants pursnant to this Agreement. For
avoidance of doubt, the provisions of thls Section shall be severable from the remaining
provisions of this Settlement Agreement, and the Parties acknowledge and agree that the
consideration given by Defendants under this Seftlement Agreement constitutes fair and
adequate consideration for the release by Plaintiff hereundor, and for the obligations of Plaintiff
under this Section and the remaining Sections of this Settlement Agreement.

E. Mistake, In entering into this Setflement Agreement, Plaintiff and Defendants
each assume the risk of any mistake of fact or law. If they, or any of them, shouid later discover
that any fact which they relied upen in entering this Agrecment is not true, or that their
understanding of the facts or law was incorrect, they shall not be entitled to set aside this
Settlement Agreement by reason thereof.

F. Covenant Not 1o Sue, As of the date of execution: of this Scttlement Agreement
by both Plaintiff and Defendants, this Setflement Agreement may be pled as a full and cqmplete
defense to any Released Claims that may be instituted, prosecuted or attempted in breach of this
Settlement Agreement. Except as otherwise provided in Sections 1.A.2.d, ILA.2.g, and LA2h
herein, Plaintiff covenants that it will not institute or prosecute, against the Defendants, or eny of

them, any action, suit or other proceeding based in whole or in part upon any of the Released
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Claims, and Defendants likewise covenant that they will not institute o prosecute against
Plaintiff, or any of its officials or employees, any action, suit or other proceeding based in whole
or in part upon any of the Released Claimsﬁorbased in whole or in part on the defenses,
counterclaims, or other assertions raised by the Defendapts in the Action.

G.  Injonctive Relief. The Parties, and each of them, covenant that this Settlement
Agreement may be usad as a basis for a temporary restraining order, preliminary injunction and
permanent injunction against any breach of this Agreement. The Parties judicially admit hereby
for all purposes that time is of the essence as to all terms and conditions of the Settlement
Agréement and that dam.agw for a breach of this Settlement Agreement would be inadequate.
V.  LIMITATIONS ON USE OF SETTLEMENT AGREEMENT

The Parties’ use of the Seftlement Agreement shall be limited as follows:

A. ~No Admission. Neither the acceptance by Defendants of the terms of this
Setilement Agreement nor any of the related negotiations or proceedings is or shall be construed
as or deemed o be legal evidence of an admission by any ofthe Defendants with respect to the
merits of the claims alleged in the Action, the validity of any claims that could have been
asserted by Plaintiff in the Action, or the liability of any of the Defendants in the Action.
Defendants specifically deny any fiability or wrongdoing of any kind associated with the claims
alleged in the Action. Aside from the obligation to pay the County Business License Tax going
forward, as set forth in Section I1.A.2 above, this Settlement Agreement is not intended to, and
shall not be construed as imposing any other obligations on Defendants under the County
Business License Tax, including without limitation any rate regulation or customer service

requirements.
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- B, NoEvidentiary Use. This Agreament shall not be used, offered or recefved into
evidence in the Action for any purpose other than to enforce, construe or finalize the terms of the
Settlement Agreement, Neither this Agreement nor any of its terms shall be offered or received
into evidence in any other action or proceeding except in a proceeding by a third pasty
challenging any of the payments or obligations hereunder, or as otherwise provided herein.

C.  Characterization to Media, The Parties agree that in the event any counsel for any
Party contacts or is contacted by any member of the media regarding the Action or this
Settlement Agreement, said counsel shall not refer to or characterize the_ Action or the Settlement
Agreement as continuing or evidencing an admission or inference of: (1) liability, fault or
wrongdoing on the part of Defendants or Defendants’ Counsel, including any wrongdoing in
connection with the defense of the Action; or (2) lack of merit ofmyclaimasscﬁdinthe
Action, or wrongdoing on the part of Plaintiff or Plaintif’s Counsel in connection with the
insfitution, prosecution or settlement of the Action.
VI, MISCELLANECUS PROVISIONS

A.  Assignment. Except for the ordinary assignment of tax revenues in conpection
with municipal tax anticipations and other financings, each Party represents, covenants and
warrants that it has not directly or indirectly assigned, transferred, encmpberedozpmportcdto
assign, transfer, or encumber to any person or entity any portion of any liability, claim, demand,
cause of action or rights that it herein releases,

B.  Binding on Assigns. This Agreement shatl be binding upon and imure to the
benefit of the Parties and their respective heirs, trustees, executors, successors and assigns.

C.  Captions and Interpretations. Section titles or captions contained herein are

inserted as a matter of convenience and for reference, and in no way define, limit, extend or
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describe the scope of this Agreement or any provision bereof, Each term of this Agreement is
contractual and not merely a recital.

D.  Construction The Parties agree that the terms and conditions of this Seitlement
Agreernent are the result of arm’s-length negotiations between the Parties and that this
Agreement shall not be construed in favor of or agamst any Party by reason of the extent o
which ary Party, or its counsel, participated in the drafting of this Agrecment.

E.  Counterparts, This Agreement, and any amendments hereto, may be executed in
any number of counterparts, and any Party may execute any such connterpart, each of which
when executed and delivered shall be deemed to be an original and all of which comterparts
taken together shall constitute but one and the same instrument. The Parties agree that this
Agreement may be signed by any Party and transmitted to the other Party by facsimile with
originals to follow. The Parties agree thaf such signature fransmitted by facsimile shall bind each

" such Party to this Agreement.

F. Governing Law, Construction and interpretation of the Agreement shall be
determined in accordance with the laws of the State of Missourd, irrespective of the State of
Missouri’s choice of law principles.

G.  Infegration Clause. This Agreement, including the Exhibits referred to berein,
which form an integral part hereof, contains the entire understanding of the Parties in respect of
the subject matter contained herein, There are no promises, representations, waranties,
covenants or undertakings governing the subject matter of this Agreement other than those
expressly set forth in this Agreement. This Agreement supersedes all prior agreements and
understandings among the Parties with respect fo the settlement of the Action. This Agreement
may not be changed, altered or modified, except in a writing signed by the Parties. This



Agreement may not be discharged except by performance in accordance with its terms or by a
writing signed by the Parties.

H. Invalidation. The voiding, by Court order or otherwise, of any material portion of
this Agreement shall invalidate the Agreement in its entircty unless the Parties agree in writig
that the remaining provisions shall remain in full force and effect, except as otherwise explicitly
provided for in Section IV.D. 7

1 m The Court shall refain jurisdiction, after dismissal of the Action,
with respect to enforcement of the terms of this Settlement, and all Parties submit to the
exclusive jurisdiction of the Court with respect to the cnforcement of the Seftlement and any
dispute with respect thereto, |

L No COHM Attack. This Agreement shall not be subject to collateral attack by

any Party at any time.

K. Partics’ Authority. The signatories hereto hereby represent that they are fully
authorized to enter into this Agreemenst and bind the Parties to the terms and conditions hereof.

L. Receipt of Advice of Counsel. The Parties acknowledge, agree, and specifically
warrant to esch other that they have read this Setilement Agreement, have received legal edvice
with respect 1o the advisability of entering into this Settlement, and fully understanding its legal
effect.

M.  Waiver of Compliance. Any faihure of any Party 10 comply with any obligation,
covenant, agreement or condition herein may be exfress]y waived in writing, to the extent
permitted under applicable law, by the Party or Partics entitled to the benefit of such obligation,

covenant, agreement or condition. A waiver or failure to insist upon strict compliance with any
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representation, m, covenant, agreement or condition shall not operate as a waiver of, or
cstoppel with respect to, any subsequent or other faihure,

IN WITNESS WHEREOF, Ws counsel and Defendants® Counsel have executed
this Settlement Agreement on :bis’.l_l._"‘“day of June, 2009.
Plaintiff's Counsel:
- PATRICIA REDINGTON
COUNTY COUNSELOR

Patricia Redington # 33%43
Cynthia L. Hoemann #28245
James H. White # 21427

41 South Ceniral Ave.

Clayton, MO 63105

@J%

Director of Administration

s

-Accounting Officer
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By:

THOMPSON CPBURN, LLP.
Stephen B. Higgins :

Amanda J. Hettinger
Sharon B. Rosenberg
Ann A, Beck

One U.S, Bank Plaza
St. Louis MO 63101
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SETTLEMENT AGREEMENT AND MUTUAL RELEASE

This Seitlement Agreement and Mutual Release (the *Agreement™) i3 entered into this
— day of Jurary, 2010 by
Southwestem Bell Telephone Company (d/a AT&T Missourd} and al! of &s past, present and
future employess, agents, divisions, representatives, insurers, shareholders, officers, directors,
assigns, dirsct and indirset parent, predecessor, successor, effillate and subsidiary companies,
partners and joint venture entities, (collectively, “AT&'T™) and the City of Springfisld, Missouri,
a chartet city In the State of Missourf (“Springfleid”), The Agreement is as follows:

RECITALS
The following recitalz are a materis] part of this Agreement:

Springfleld is and was, at ali relevent times, & lewfully existing charter city in the Stats of
Missouri, '

AT&T is and was, st &l relevant times, directly or theough its predecessor entities and
affiliates, providing tclephone, telephonic and telecommunications services and equipment to
persons, fims and entitics in Springfield.

There is litigation pending between Springfield and AT&T in the United Statey Digtrict
Court for the Western District of Missouri captioned Cily of Jefferson and City of Springfleld v.
Cingular Wireless LLC, et al, Case No. 04-CV-4095-NKL (hereingfler refurred to as the
“Litigation™). in the Litigntion, Springficld scelcs to obtain a determination that certain revenue
gtreams arc within the gross receipts tax applicable o AT&T pursuant to Springfield City Code
Sectlon 70-452 (“Section 70-452™).

The Litigation is pending and Springficld intends, absent execution of this Agreement, to
litigate the federal declaratory iudgment to conclusion end then commence an sdministretive
action under its City Code against AT&T to obtain a determination as to the precise amount of
taxes owed by AT&T,

AT&T denies any and af! liability for laxes and will continuz to defend itself In Jitigation
and otherwise ebsent execution of thiy Agreement,

The parties hereto desire to resolve all disputes, claima, allegations, and/or charges,
however denominated, that are now pending or may exist between them, in any way, relating to
or arising out of the Litigation, and/or the payment or non-payment of the tax under Section 70-
452 for all periods through five years after the Effective Date of this Agreement,

TERMS OF AGREEMENT

NOW THEREFORE, in consideration of the mutual covenants and apreements
contained in this Agreement, and other pood and velusble consideration, the receipt and
sufficiency of which are hereby scknowledged, Springficld and AT&T agree as follows:

"EXHIBIT

I




£ e on, The parties shali file with the Court within two (2)
business days afier this Agreement is fully executed a Stipulation of Dismissal With Prejudice,
each party to bear ifs own costs. The parties hereby expressly acknowledge and agree that this
dismissal shall have no res judicata effect or coilateral estoppel effect since there was no
judgment reached as to the merits of this maiter.

2 x Pavment rin On or befere December 30, 2009 or witbin
ten (16) business dxys aRer the receipt of this fully-executed Agrecment and W-9 tax
documentation from Springfield and Lowther Johnson, Attomeys at Law, Southwestern Bell
Telephone Company d/b/a AT&T Missouri will pay the amount of Twelve Million Dolfars
{$12,000,000.00) by wire transfer as follows: $7,450,000.00 shall be directly wire fransferred to
the City of Springfickd and $4,550,000.00 shall be directly wire transferred 1o Lowther Johason,
LLC. No other AT&T eutity other then AT&T Missouri shall have any obligation to make a

bacic tax payment
inofield, Commencing with the first quarterly payment

3
in April 2010, AT&T wili continue to report its gross receipts and remit payments due to the City
of Springfield in 2 manner commensurate with Section 70-452 and payments to other Missouri
cities for services subject to the Springfield's Business License Tax a5 long as Section 70-452
remaing in full force and effect and in a form that is not materially amended, changed ot
modified from its current form as it relates fo the taxation of telephone, telephonic or
telecommunications services. Starting with the first regular license tax payment in Aprif 2010
and until Springfield issues a notlce of assessment, institutes an audit or files a lawsuit against

AT&T arising from AT&T’s payments pursuant to Section 70-452, AT&T will include (i)

revenues upan which AT&T Missouri slready peys s tax pursusnt to Section 70-452; PLUS @
revenues subject to Missowri's state sales tax on “telecommunications service,” as that tetr is
used in R.S. Mo. § 144.010(13) as restricted by R.S. Mo. § 144.030.1, in its cakulation of
payments owed under Section 70-452; PLUS (iif) revenuss as desoribed in section (if) above
from any retail customer which would otherwise be subject to the Missouri state sales tax but for
an exemption for such customer from the statc sales fax (c.g, not-forprofits under §
144.030.2(19) R8Mo). These revenues surrently include, but are not fimited to, receipts from
fixed intastate Voice over Intemet Protocol (“VoIP™) service, Federal Universal Service Fund
(“FUSP™ charges, State Universal Service Fund (*SUSF”™) charges, receipts from tol] service
within a single Jocal access and transport arca (“fatreLATA toll service™), end user common line
(“EUCL") charges, receipts from intrastate private line service, and recsipts from Business
License Tax surcharges. There remains a dispute between the parties with respect to certain
revenue sireams such s Carrier Access, Revenue Derived from Interstate Services (unless pert
of a bundled and packaged telephane services), Call Notes voice messaging service, and the
provision of Customer Premises Equipment (“CPE™), and this Agreement does not determing the
taxability of such revenue streams. Nothing in this Agreement, however, shall require AT&T to
pay a License Tax pursuant to Section 70-452 on revenue generated from such disputed services.
Other revenues rot listed herein (such as nomedic VoiP) may or may not be subject to the
Springfield tax. In the event AT&T, individually or collectively, receive revenues from bundled
or packaged telephone services, whether intrastate or interstate, and such telephone services are
not separately accounted for on an end-user’s bill, AT&T shall include receipis from such
bundled and packaged telephone services in its caleulation of payments owed under Section 70-
452 consistent with 12 Mo, CSR 10-3.188(7) or any successor regulation. AT&T's obligation to
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remit the Tax is subject © (8} any Future constitutiona! change to Section 70-452 or applicable
and valid federal, state or Jocal law, {b) any future constitutional and velid legisiation, judicial,

administrative {ribungl or administrative rule-making applying to Section 70452, The party
with knowledge of such actions shall give notice to the attorney’s offices of the other party at the

earfiest opportunity prior 1o a ruling or determination or passage of such action.. AT&T's and
the City’s remaining obligations under this Section shall be consistent with such change,
Tepislation, or determination to the extent such change, legislation or determination is valid end
constitutionzl,

4, r Profest or Starting with the first regular license
tax payment afier the Effective Date and until the end of the covenant period identified in section
nine below, AT&T will not seck any tex refunds for payments under Section 70-452 calculated
as described in the precading section.

s Effective Date of Settlement Agyesment, This Agreement will be in effect from

the date the partics execnte the Agreement (the "Effective Date”).

6 Release of Claims Agsinst AT&T. Springficld docs bereby remise, release,
acquit and forever discharge AT&T from any and all claims for damages, back taies, intersst,
penaltics or ey other monetary claims whatsoever, related to the Litigation, and/or Section 70-
452, for gross teceipts received by ATAT through five years after the Bffective Date of this
Agresment (“Released Claims™). Springfield sgress that the back tax and future tax psyments
referenced in Sections 2 and 3 above are sufficient consideration to support a valid and binding
settlement greement and & full release of back tex fiability for AT&T.

T Release of Claims Against Springfield. AT&T hereby remises, releases, acquits
and forever discharges Springficld and its employces, agenis, reprosentatives, city council
members and mayor from any and il matiers, claims, charges, demands, cavses of action, debts,
fisbilities, requests for fecs or expenses, contraversies, judgments, and suits of every kind and
pature whatsoever (“Cleims™, related to the Litigation, and/or Section 70-452, for gross recelpts
received by AT&T prior to the Effective Dete of this Agreement,

T B Limitation on Releases. This relesse is intended to release all claims relating to
wireline telephone, telephonic and telecommunications service and/or equipment provided or
sold by AT&T and claims refated to the application of Section 70-452 to all revenues received by
AT&T from gross receipts in Springfield prior to the execution of this Agreement. To the extent
any “past, present and future employces, agents, divisions, represcntatives, insurers,
shareholders, officets, directors, assigns, direct and indirect, parent predecessor, successor,
affiliats and subsidiary companies, partners and joint venture catitics” of AT&T provide wircless
telecommunications services, claims related 1o such wirckss services are not released herein, and
may be the subject of another and scparate Settlemeat Agreement with AT&T Mobility.

9, Covenant Not To Sue, Coy: Not to Issue a Nofice of Assessment &
Covenant Not To Audit.  As further considerstion for the peyment described in Section 2
sbove, Springficld agrees it will not sue, issue & notice of assessment or sudit AT&ET for a period
of five (5) years from the Effective Date, provided remittances do not deviate materially from
what remittances could be expected to be based on sales tax payments and information provided
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by AT&T or others to Springfield, “Deviate materially” a5 used In this section means the tax
base upon which the tax is paid pursuant to Section 70-452 is not less thaa 10034 of the taxeble
base reported on contemporaticous sales tax returns, the parties acknowledging and agreeing that
Section 70-452 Is 2 business license tax, not & sales tax. Prior to any demand for audit, issuing of
g notice of assessment, or filing of suit, Springfield and AT&T shell attempt to mediate any
differences for at Teast sixty (50) days with the costs of the same split by the two perlies. [n
addition, AT&T agrees that it will not pursus any legislative, sdministrative or judicial alteration
of Springfleld’s ordinance or rights thereunder for the same timo period. I

10.  Further Assurances. The parties executing this Agreement agree © execute
such ather documents and to 1ake such other action as may be reasonably necessary th further the
purposes of this Agreement, The parties agree that their successors, agentx and assigns shall ba
bound to the obligations hereunder.

i1, dmission of and No Walver or ect. This Agreement
represents the setilement of disputed claims, and is not an admission of lisbility or of
indebteduess by any party. This Agreement shall not constitite 8 confession of judgment by any
party hereto.  Nothing in this Agrecment, nor in eny of the calculations underlying this
Agreement, shall be deemed to constituts & waiver or estoppe! against AT&T or Springficld with
respect to the appropriate amount, revenue strearms upon which to determine the tex remittances,
or the proper calculation of future remitiances of the Tax. Nor shall this Agresment be construed
as 3 waiver or estoppel against Springfield with respect to the proper revenrue streams upon
which AT&T or other telephone companies should base their remittances of the Tax. Aside from
the obligation to pay license taxes going forward, a5 set forth in Section 3 above, this Settlement
Agreement is not intended to, and shell not be construed as, imposing any other obligstions on
AT&T under Section 70-452, including without limitation, any rate regulation or customer
service requirements or Jimiting eny right the City of Springfield may possess not released
herein,

t2.  Disclosure of Terms of Agreement, The parties will work together o prepare &
Joint Press Release, acceptable to both parties, using the standard of reasonablenesg, The parties

will not further publicize or teke affimmative action to disclose the terms of this Agreement
except as is required to approve and implement the terms of the Agreement, or except as
otherwise required by law or court order. The parties acknowledge that the terms of the
agreement may be subject to disclosure by Springfield under applicable state law.

13.  Enforcement Alf remedies at law or in equity shall be available to either party

hereto for the enforcement of this Agreement. This Agreement may be pled as a full bar to any
claims asising from the transactions and incidents which are the subject matter of this

Agreement,
14.  Governing Law. This Agrecment shall be govemed by the laws of the State of
Missouri.

15, Advice of Connsel and No Representation. All parties to this Agreement have

been fully advised by counsel before signing it. The parties to this Agreement have not relied on
any wiitten or oral promises in entering this Agreement, ,
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16. Preclusive Effect. On the Effective Date of the Agreement, Springficld shall be
bound by this Seitlement Agrecment and shall have recourse exclusively to the benefits, rights
and remedies provided hereupder. No other action, demand, suit or other claim may bé pursued
againgt AT&T with respeot fo the Released Claims. The parties scknowledge and agree that .
AT&T'S agreement to pay the back tax and fiture tax payments referenced in Sectiona 2 and 3
above is based on Springficld’s representation that it has the suthority to enter into, and will be *
bound by, this Settlement Agreement. The parties further acknowledge and agree that, in the
event a court of competent jurisdiction decleres that this Settlement Agreernent is unenforceable
against, or can be voided or rescinded by Springficld, it would bs unjust and inequitable for
Springfield 1 retain the consideration paid by AT&T hercunder, yet reinstitute any legal
proceeding against AT&T with respect to the Released Claims, except 85 described in Seclion 2
above, Notwithstanding anything to the contrary contained hereir or provided under applicable
law (inchuding without limitation, o the extent applicable, § 432.070 RSMo), the dismiszal with
prejudice of the Litigation as set forth herein shall be res judicata g5 to Released Claims and shall
bar the re-filing of any and all Released Claims that were or coukd have been brought by
Springficld except as described in Section 9. In addition, in the event that Springfield is
permitted in the future to pursae any claim that is or was a Released Claim under this
Agreement, cxcept as otherwise set forth in Section 9 above, Springficld shall forfeit and retum
to AT&T, prier to proceeding with any such claim, the payment referenced in Section 2 above.
For avoidance of doubt, the provisions of this Section shall be severable from the remaining
provisions of this Settlement Agroement, and the pastics scknowledge and agree that the
considesation given by AT&T and the City of Springfield, Missouri under this Seitlement
Agreement constitutes fair and adequate consideration for the releases by AT&T and Springfield
hereunder, and for the obligatians of AT&T and Springfield under this Section and the remaining

Sections of this Seftlement Agreement. ‘
37.  Entire Agreement. This Agreement constitutes the entire agreement of the

partics with respect to the matters set forth herein, and all prior oral or written agreements with
respect to the matters sef forth herein are expressly superseded by the tenms of this Agreement.

is Mpdificetion snd Waiver. This Agresment may not be modified except by
written amendment {0 this Agreement signed by all pertics hereto.
19.  Non-Discrimination: E Springfiekd agrees not

io unconstitutionally discriminate emong landline telephone providers, and to treat similarly-
situsted providers similasly. Accordingly, Springfield agrees to continus its practice of requiring
telephone companies paying its business license tax to designste revenue streams end will
endeavor to enlargs its eporting form to require at [east once 8 year 2 complete designstion of
such by all providers. AT&T shell designate revenue sireams on which it is paying taxes also.
The revenue streams contzined in such statement shall include, at minimum, substantially the
following: FUSFE, SUSF, intral ATA toll service, EUCL, intrastate long distance, fixed VoiP,

and intrestate private line service.

26.  More Favowable Settlements, For s period of five years from the Effective Date,

if Springfield settles any claim regarding the zlleged failure of another similarly-situated 1andline
provider to pay under Seetion 70-452 or AT&T settles a claim by another Missouri municipality
for feilure to pay business license taxes under a substantially simifar ondinance, and such
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geitlement includss terms that are materially more favorable to the other provider or Missouri
municipality than those set forth hereln, the party so settling shall promptly notify the other
paﬁyofsuchmement,andmtpa:tysh-il,at its discretion, have the right to emend this
Agreement to be consistent with such more favorable terms. In such case, AT&T shall be
entitled, or required, on a going forward basis % make payments under Section 70-452 on the
same terrns as those applicable to such other provider or Missouri municipality.

21.  Pags Through, Springfield agrees that whether or not AT&T passes through
sums being paid herounder o its subscribers is a matter that Springficld has no standing to
disputs. . :

22.  Hancock Aspendment, Nothing in this Settlement Agreement is intended to
broaden any pre-existing Business License Tax base in violtion of the Hancock Amendment to
the Missouri Constitution.

23. f, The parties, and cach of them, covenant that this Settlement
Agreement may be used as a basls for & temporery testraining crder, preliminary njunction, or
permanent injuniction against eny breach of this Agreeront. The parties judicially admit hereby
for all purposss that time is of the essence a8 to alt terms and conditions of the Settlement
Agreement and that damages for a breach of this Setttement Agreement would be inadequate.

Clpuatare, Executed snd Anthorfrstions. Separate copies of this dochment
shall constitie original documents which may be signod separately but which together will
constitute one single agrecment. Faosimiles of signatures are us valid as originals. Each party
hereto warcants thet it is duly authorized to enter into this Agreement and that il necessary
approvals o execute this Agreement have been cbiained. Each signator hereto warrants thet she
has read the Agreement, understands iis torms, and has been duly authorized to sign this
Agreement on behalf of the party for which she is signing. '
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AGREED TO AND ACCEPTED BY:

January i 2010

CITYOF GFIELD

By: A =
Name: GregBurris
Title; City Manager

STATE OF MISSOUR! )

)

COUNTY OF GREENE th 3

On this2 —_ day of January, 2010, before me personally appeared Greg Burris

who being duly swors by me, to me known to be the person described herein and who executed
the foregoing instrument, and acknowledged that she ex the same as her

act gnd deed.
No i
My fssion Expires: 4‘& !é

88,

[SEAL]

Ponrovad as to form: Q/K

Atomby —
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AGREED TO AND ACCEPTED BY:

AT&T

By: Janumy/g 2010

STATE OF TEXAS )

)

COUNTY OF DALLAS )
oy

On this_! L day of January, 2010, before me personally appeared John J. Stephens who

being duly sworz by me, to me known to be the person described herein and who executed the
foregoing instrument, and acknowledged that he executed the same as his free act and deed.

Kottt Bupope-

Notary Public

My Commission Expires: __ 0§70 7/ 2013

[SEAL]
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