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Staff's Response to Southwestern Bell Telephone Company's Application for Reconsideration and/or Rehearing of Revised UNE Costs and Rates 

Comes Now the Staff of the Public Service Commission of the State of Missouri and for its response to Southwestern Bell Telephone Company’s second application for reconsideration and/or rehearing states:

1.
On August 6, 2002 the Commission issued a Report and Order in this case directing Southwestern Bell Telephone, LP d/b/a Southwestern Bell Telephone Company (a Texas limited partnership) to rerun the cost studies upon which it based its proposed unbundled network element rates with changes the Commission directed in that report and order.

2.
On August 15, 2002 Southwestern Bell filed its application for reconsideration or rehearing in response to the Commission’s Report and Order.  Southwestern Bell based its application in four grounds.  First, it argued that the Commission erred in ordering it to use the latest FCC-approved asset lives when calculating depreciation.  Second, it argued that the Commission erred in determining Southwestern Bell’s cost of capital.  Third, it argued that the Commission erred in determining the fill factor for fiber interoffice facilities.  Fourth, it argued that the Commission erred in determining the fallout rate for Southwestern Bell’s automated ordering systems.

3.
On September 10, 2002 the Commission issued its Order Denying Southwestern Bell’s Application for Reconsideration or Rehearing.  In that order the Commission responded to Southwestern Bell’s argument regarding FCC-approved asset lives for calculating depreciation and summarily responded to the remainder of Southwestern Bell’s arguments.  The Commission rejected all of Southwestern Bell’s arguments.

4.
Together with its filing of revised unbundled network element costs and rates based on the results of its cost studies revised as ordered by the Commission, Southwestern Bell filed its second application for reconsideration or rehearing.  The primary basis for its second application for reconsideration or rehearing is that because the unbundled network costs resulting from revisions ordered by the Commission were unknown at the time it filed its first application for reconsideration or rehearing and they are now known, the Commission should reconsider the revisions it ordered.

5.
Initially, the Staff notes that Southwestern Bell did not assert at the time it filed its first application for reconsideration or rehearing that it could not make a full response until after the studies were revised and new unbundled network element costs determined.  Further, Southwestern Bell did not request the Commission to extend the time for filing an application for reconsideration or rehearing.  Although it includes more detail than in its first application for reconsideration or rehearing, in this filing Southwestern Bell merely reargues positions the Commission has already rejected.

6.
As the Staff indicated in its initial brief, the costs established by Total Element Long Run Incremental Cost (TELRIC)-compliant cost studies do not establish unbundled network element rates; instead those costs equate to the maximum rates that are permissible, i.e., the permissible rate for an unbundled network element must not exceed the TELRIC of that element.

7.
It appears that Southwestern Bell is arguing that unbundled network element costs resulting from the revised cost studies are below Southwestern Bell’s costs.  Any such argument is irrelevant.  TELRIC for a network element is the cost for a network element that an efficient provider would incur.  If Southwestern Bell is incurring a higher cost, the implication is simply that it is not an efficient provider of that network element.

8.
Finally, to the extent that Southwestern Bell still advances its challenge to the FCC’s use of a hypothetical network based on the existing locations of the wire centers, a majority of the Justices on the United States Supreme Court squarely addressed, and rejected, that challenge in their May 13, 2002 opinion in Verizon Communications, Inc. v. FCC, 535 U.S. ____, 122 S. Ct. 1646 (2002).

9.
Staff is still reviewing, for compliance with the Commission’s August 6, 2002 Report and Order, the cost studies that Southwestern Bell used to generate the revised unbundled network element costs and rates that Southwestern Bell filed on September 20, 2002.  As ordered by the Commission, the Staff anticipates filing by November 4, 2002 its report on Southwestern Bell’s compliance with the Commission’s August 6, 2002 Report and Order.  

WHEREFORE, because Southwestern Bell Telephone, LP has raised no ground sufficient for the Commission to reconsider its decisions set forth in its Report and Order issued August 6, 2002 or to rehear the matter, the Staff responds that the Commission should deny Southwestern Bell Telephone, LP’s Application for Reconsideration and/or Rehearing of Revised UNE Costs and Rates.

Respectfully submitted,

DANA K. JOYCE

General Counsel







/s/ Nathan Williams________________________

Nathan Williams

Associate General Counsel


Missouri Bar No.  35512







Attorney for the Staff of the 







Missouri Public Service Commission







P. O. Box 360







Jefferson City, MO 65102







(573) 751-8702 (Telephone)







(573) 751-9285 (Fax)

nathanwilliams@psc.state.mo.us

Certificate of Service

I hereby certify that copies of the foregoing have been mailed, hand-delivered, transmitted by facsimile or emailed to all counsel of record this 30th day of September 2002.


/s/ Nathan Williams________________________


Nathan Williams

� Two opinions were filed in that case.  This issue was extensively discussed in both; therefore, copies of both are provided.
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