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OFFICE OF THE PUBLIC COUNSEL'S COMMENTS ON THE EFFECT OF FCC'S TRIENNIAL REVIEW ANNOUNCEMENT, FEBRUARY, 2003

The Office of the Public Counsel respectfully states to the Public Service Commission of the State of Missouri that it is difficult to gauge the specific effect of the Federal Communications Commission's announcement of February 20, 2003 of the outcome of its Triennial Review as called for under the Federal Telecommunications Act of 1996.  As the Commission is aware, the FCC did not issue a detailed order, but rather issued a press release of how it would address the UNE pricing issues, interconnection obligations, line sharing, access to ILEC broadband networks and service by competitors, and the extent and nature of the FCC's and state regulators role regarding these issues.  Each Commissioner also issued a separate statement regarding the FCC's decision.  The final order with the decision details on each issue and specific findings and discussions on those issues has not been issued.  The difference between the press release and the final order is the difference between the description of a book on its jacket versus the actual text of the book.  Until the order is issued, it is difficult to realistically analyze and assess the impact the decision will have on the pricing of UNE elements in the context of this case.  Reliance on the press release, accompanying documents, and the Commissioners statements as a basis for crafting public policy and specific UNE pricing decisions in Missouri is not a prudent course of action. 


With this understanding and caveat, the Commission needs to steel itself for a battle over what UNE elements the state can require SBC to make available to the competitors in light of the FCC’s order.  Although it appears that the FCC has not preempted the ability of the states to make these decisions, the FCC decision to remove certain facilities related to broadband and switching from the UNE obligations will be litigated in the PSC's hearing room to determine the extent to which the PSC can under its finding of impairment of competition make these UNEs in Missouri.  The FCC sees the state commissions as having a better position through close proximity with the unique state market to make factual determinations about competitive impairment.   The PSC's task is to make the "granular analysis" necessary to determine which network elements should be available as UNEs.

Unfortunately, it appears that the FCC has stacked the deck on this state determination.  The FCC indicates in its press release that "The Commission finds that switching - a key UNE-P element - for business customers served by high-capacity loops such as DS-1 will no longer be unbundled based on a presumptive finding of no impairment.  Under this framework, states will have 90 days to rebut the national finding.  For mass-market customers, the Commission sets out specific criteria that states shall apply to determine, on a granular basis, whether economic and operational impairment exists in a particular market.  State Commissions must complete such proceedings within 9 months.   Upon a state finding of no impairment, the Commission sets forth a 3 year period for carriers to transition off of UNE-P."  (emphasis supplied) 

Rather than allow this Commission to make its own finding on the impairment issue, the FCC has made a presumption of nonimpairment which then places the burden on the PSC to rebut under a short time frame of 90 days.  The PSC is placed in a position to coming forward as an advocate with evidence to rebut the presumption when it should be in the position of a fact finder to evaluate Missouri's market and the impairment issue.  The open question is what will be the process for the PSC to rebut the presumption, how will the PSC reach its decision whether or not impairment exists for purposes of rebutting the presumption, and what is the effect of not offering a rebuttal within the 90 days or the effect of a decision that the offered evidence has not rebutted the presumption.  It seems that the "national presumption" invades the province of this Commission with respect to Missouri.  This presumption conflicts with the FCC's believe that the proximity of the PSC to Missouri places it in the best position to evaluate the extent, if any, of impairment in order to craft UNE determinations that serve the Missouri local exchange competitive marketplace.  The FCC presumption usurps the PSC's long established role under the Communications Act of 1934 and concepts of state versus federal jurisdiction over local service issues, including rate factors and the protection of the state's telephone consumers and the public interest.   

The PSC should place itself in a position to be able to react to the 90 day clock when the order is issued by conducting an investigation into the impairment issue or at least deciding how and in what way it will respond when the clock begins to run. 


Until such time as a final order is issued, the PSC should proceed in absence of new rules.  The M2A obligations, UNE pricing issues, and UNE-P availability must be reviewed and resolved under the now existing law.  The timing of the issuance of the final order is speculative and these UNE pricing decisions must go forward.  Also, it can be assured that whatever the form of the final FCC order, that will not be the last word even in the short run as litigation will no doubt ensure which could postpone the effectiveness of the order.

Respectfully submitted,
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